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A 

Pagh 

Accidents  on  railways — Cos.  reporting  to  Board   12,  264 

Accident  at  public  crossing  one  mile  east  of  Wainfleet,  Ont. — G.T.R   '  153 

A.  C.  &  H.  B.  Ry.  Co.  and  Century  Coal  Co.,  Ltd. — Suspension  of  tariff  increasing 
switching  rate  on  coal— New  Ontario  Co.'s  dock  to  C.P.R.,  Sault  Ste.  Marie, 

Ont   47,  55 

Additional  haul — Charge  for  grain  re-shipped  from  Calgary  to  Vancouver — Western 

Canada  Flour  Mills  Co.,  "Ltd.,  Calgary,  v.  C.  N.  Rys   373 

Adirondack  Sub-div.  (C.P.R.) — Branch  Line,  Town  of  LaSalle,  Que.,  passing  through 

City  of  Montreal  '  ;  »  49 

Adirondack  Div.  (N.Y.C.) — Train  service  bet.  Montreal  and  Valleyfield,  Que..  ..  220 
Agent — Station  and  Express  Office,  Maine  Central  R.R. — St.  Isidore  d'Auckland,  Que.  10,  11 
Agreements  for  interchange  of  traffic  and  running  rights — Sanction  of  Governor  in 

Council— Sec.  154  Ry.  Act,  1919   357 

Agricultural  Limestone  from  Belleville,  Ont. — Rates — Canada  Cement  Co.,  Ltd...     38,  52 

Alonsa,  Man. — Station,  location — C.N.R. — Approval   135 

Amaranth  to  Alonsa,  Man. — Opening  for  temporary  service — C.N.R   133 

Amending  Order  No.  11086 — G.T.R.  train  service — Doucet's  Landing  to  Yictoria- 

ville,  P.Q   112 

Amendment  to  Rule  No.  33,  General  Train  and  Interlocking  Rules — Use  of  red 

signals  by  Highwav  Crossing  watchmen  106,  115,  121 

Amendment  to  Order  No.  32830— S.  T.  of  M.  M.  Freight  Rates— F.  &  G.L.  Coal 

and  Ry   132 

Amendment  to  Order  No.  32829— S.  T.  of  M.  M.  Freight  Rates— N.B.  Coal  and  Ry.  132 
American  Ry.  Express  Co.  and  Express  Traffic  Assn.  of  Canada  and  Niagara  Penin- 
sula Growers,  Ltd. — Suspension  of  certain  tariffs  applicable  on  fruits  and  vege- 
tables  53,  57 

Ancaster  Twp.,  Ont. — Protection  at  crossing  of  T.  H.  &  B.  R.  over  West  Governors 

Road   95 

Apples — Rates  on — Carloads — Nova  Scotia  Shippers'  Assn.  v.  D.A.R.  Co   233 

Ardley,  Alta  —  Station  agent  at— Municipal  Dist.  of  Hays  v.  C.N.  Rys   379 

Armstrong,  Whitworth  of  Canada,  Ltd.,  Montreal-^legal  rates  from  and  to  applicant 

company's  siding  at  Longueuil,  P.Q   250 

Avenue  Road  Subway,  Toronto — Consideration  of  Chief  Engineer's  report..    ..  137 

B 

Bath  Road  at  Collins  Bay,  Twp.  of  Kingston,  Ont. — Diversion  Bath  Road — Collins 

Bay — Kingston  Suburban  Area  Commission   350,  351 

Bay  Ridge  Road  near  Belleville,  Ont. — Bell  and  wig- wag  for  gates — C.N.  Rys. .  ..  17 

Beachville  White  Lime  Co.,  Ltd. — Rates  on  high  calcium  limestone   92,  109 

Beauport  Road,  Limoilou,  P.Q. — City  of  Quebec  behalf  of  Quebec  Ry.,  Light,  Heat 

and  Power  Co. — Construction  of  tracks  across  C.N.  Rys   249 

Bell  and  wig-wag  for  gates — Bay  Ridge  Road,  Belleville,  Ont. — C.N.  Rys..    ..  17 
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Bell  (electric)  with  wig-wag  for  watchmen — Kingston  Road  Crossing,  Sidney  Tp., 


Bell,  Second  Ave.,  Lachine — Reimbursement  to  G.T.R.  Co.  for  operation  and  main- 
tenance   22 

Belleville,  Ont.,  Bay  Ridge  Road — Bell  and  wig-wag  for  gates — C.N.  Rys   17 

Belleville,  Ont. — Rates  on  agricultural  limestone— Canada  Cement  Co.,  Ltd..  ..  38,52 
Belleville,  Ont.— Maintenance  of  interchange  tracks— CP.  and  G.T.R.  Cos..    ..    87,  108 

Bellis,  Alta. — Location  and  details  of  C.N.  Rys.  station — Approval   56 

Bell  Telephone  Company  of  Canada  and  City  of  Windsor,  Ont. — Increased  rates..  81 

Binder  twine— Rates  on— G.T.R.  and  M.C.R   239 

Bird's  Hill  to  Winnipeg — Reduction  in  rates  on  building  sand,  gravel  and  crushed 

stone — Great  West  Sand  and  Gravel  Co.  and  Messrs.  Braid  &  McGurdy,  Wpg.  291,  294 

Blackfoot,  Alta. — Location  of  C.N.R.  station — Approval   113 

Board  of  Trade  (City  of  Toronto)  et  al — Suspension  of  Sup.  No.  12  to  C.N.R.  Co's. 

Tariff  C.R.C.  No.  E-4411 — Milling  in  transit  arrangement  to  apply  on  grain..  380 

Boilers  of  steam  railways — Inspection  G.O.  330  (Cir.  196)   32 

•     Boulevard  (North),  Westmount,  Que. — Express  delivery  by  wagon  service   213 

Box  shooks,  C.L. — Proposed  change  in  tariffs — Canadian  Lumbermen's  Assn.,  et  al.  174 
Braid  &  McGurdy  and  Great  West  Sand  and  Gravel  Co.,  Wpg. — Reduction  in  rates 

on  building  sand,  gravel,  and  crushed  stoine  from  Bird's  Hill  to  Winnipeg..  291,  294 
Branch  Line,  C.P.R.  (Adirondack  Sub-div.),  in  Town   of   Lasalle,   P.Q.,  passing 

through  Montreal   49 

Brazeau  Sub-div.  Mlge.  60  to  Red  Deer— C.N.R.— Opening  for  traffic   168 

Bredin,  Sask. — Approval  location  freight  and  passenger  shelter — C.N.  Rys   363 

Bridge  aver  G.T.  and  C.P.R.  tracks,  Lot  16,  Twp.  Murray,  4  miles  W.  of  Trenton — 
Rounding  of  curve  and  adjustment  of  expenditure  for  grading — Dept.  of  Public 

Works  Ontario   33 

Bridge  carrying  St.  Paul  St.  over  G.T.R.  tracks,  St.  Catharines,  Ont. — Approval 

of  plan   164 

Bridge  at  intersection  of  Sherman  Ave.,  Hamilton,  Ont.,  with  tracks  of  T.H.  &  B.R. 

Co   217 

B.  C.  Elec.  Ry.  Co.— Approval  of  Standard  Freight  Mileage  Tariff  C.R.C.  No.  221, 

cancelling  C.R.C.  No.  191 . .   118 

Brockville,  Ont.--Joint  use  of  station  and  grounds — G.T.  and  C.P.R   ..  172 

Brooksby,  Sask.— Station  site  and  plan — C.N.S.R. — Approval   134 

Building  sand,  gravel,  and  crushed  stone  from  Bird's  Hill  to  Winnipeg,  reduction 

in  rates  on — Great  West  Sand  and  Gravel  Co.  and  Messrs.  Braid  &  McCurdy, 

Wpg   291,  294 

Butter — Freight  rates  East  and  West  of  Calgary  and  Edmonton — National  Dairy 

Council  of  Canada   144 

By-Law,  Eastern  Telephone  and  Telegraph  Co. — Preparation  of  tariffs  of  tolls — 

Approval   108 

By-Law  "  R  " — Preparation  and  issuance  of  frt.  and  pass,  tolls  of  Maritime  Coal, 

Ry.  &  Power  Co.,  Ltd. — Approval   190 

C 

Canada  Cement  Co.,  Ltd. — Rates  on  agricultural  limestone  from  Belleville,  Ont   38,  52 

Canadian  Car  Demurrage  Bureau — Refund  of  demurrage  charges — Ruling   37 

C.  F.C.  No.  16 — Approval  of  Sup.  No.  19  containing     increased,     reduced,  and 

additional  ratings   44 

Canadian  Lumbermen's  Ass'n.,  Dominion  Canners,  et  al — Proposed  change  in  tariffs 

applicable  on  box  shooks,  C.L   174 

CM. A.,  et  al. — Appl'n.  for  suspension  of  G.O.  326  re  exchange  surcharge  on  inter- 
national shipments,  etc   222 

C.  N.  Miller's  Ass'n.  v.  C.P.R.  Co.  et  al. — Export  rates  on  grain  products— Lake  and 

Rail  shipments   1 

C.N.  Rys. — Passenger  car  known  as  "The  Gas  Car" — Approval   23 

C.N.  Rys.— S.M.F.  Tariffs,  C.R.C.  No.  E  390  and  E  393— Approval   24 

C.P.R.  (Adirondack  Sub-div.) — Branch  line  in  Town  of  LaSalle,  Que.,  passing 

through  part  of  Montreal    49 

C.P.R.  connection  with  C.N.R.— Drumheller,  Alta   162 

C.P.R.  opening  for  traffic— Weyburn-Lethbridge  Line— mlge.  314-2  to  351-04..   ..  231,  238 

Cancellation  of  20  per  cent  increase  in  express  rates  on  cream   204,  212 

Cars  loaded  with  wood,  lumber,  poles,  etc. — placing  for  tunnel  passage   304 

Car  movement  bet.  St.  Thomas  and  London,  Ont. — Appl'n.  L.  &  P.S.R.  Co.  for 

revision  of  rates  paid  by  M.C.R.R.  Co   191,  203 

Cardinal,  Qnt. — Location  and  details  of  proposed  new  station — G.T.R. — Approval..  81 
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Caretaker- Agent— Elgin,  Ont.— C.N.  Rys   26 

Car  supply  for  shipment  of  hay,  etc. — Village  of  Coteau  Landing,  P.Q. — Refusal 

G.T.R.  Co   345 

Carroll  Bros.'  Spur— Sherkston,  Ont.— G.T.R   225 

Cedarmen's  Traffic  Assn. — Rates  on  fence  posts  (C.L.)   228 

Century  Coal  Co.,  Ltd.,  v.  A.C.  &  H.B.  Ry.  Co.— Suspension   of   Tariff  C.R.C. 

No.  585   ..   47,  55 

Century  Coal  Co.,  Ltd.,  v.  A.C.  &  H.B.  Ry.  Co. — Increase  in  switching  rate  on  coal 

from  New  Ontario  Coal  Co.'s  dock  to  C.P.R.  at  Sault  Ste.  Marie,  Ont   12 

Circulars — 

No.  196— Inspection  of  Steam  Boilers— G.O.  330   32 

197 —  Whitewashing  return  fences  and  cattle-guards   168 

198 —  Uniform  code  of  train  rules  in  Canada   264 

199 —  Railway  companies  reporting  accidents  attended  with  minor  or  trivial 

injuries   264 

200 —  Placing  of  cars  containing  wood,  lumber,  poles,  etc.,  five  cars  from 

engine  on  trains  passing  through  tunnels   304 

Clause  8  of  General  Order  No.  362 — Suspension  of — Use  of  sub-bituminous  coal  

110,  117,  123,  131 

Clearance  (overhead),  Durant.  Motors,  Inc. — Ruling   34 

Coal — Increases  in  switching  rates  on  coal  frdm  New  Ontario  Coal  Co's  dock  to 

C.P.R.  at  Sault  Ste.  Marie— A.C.  &  H.B.  Ry.  Co   12 

Coal — Switching  rate — Suspension  of  A.C.  &  H.B.  Ry.  Co.'s  tariff  increasing..   ..      47,  55 

Coal — Sub-bituminous — Limitations  of  use  110,  117,  123,  131 

Collingwood,  Ont.  to  Black  Rock,  N.Y. — G.T.R.  rates  on  pig  iron   7 

Collins  Bay — Bath  Road— Diversion  of — Twp.  of  Kingston,  Ont. — Kingston  Subur- 
ban Area  Commission — Dept.  of  Public  Highways   350,  351 

Conditions  governing  free  annual,  and  trip  transportation   303 

Connection,  C.N.R.  with  G.T.P.R.,  mlge.  196-80,  Three  Hills,  sub-div.— Opening 

for  traf   26 

Connection,  C.P.R.  with  C.N.R.— Drumheller,  Alta   162 

Conn.  Oyster  Co.,  Ltd. — Express  Class,  of  oysters  in  glass  jars   169 

Coppen,  Sask. — Location  of  freight  and  passenger  shelter — C.N.  Rys. — Approval..  125 
Cost  and  distribution  of  work— Storm  sewers  under  tracks  T.H.  &  B.R.  and  G.T.R. 

— Hamilton,  Ont..  175,  182 

Cost — Distribution  of — Maintenance  and  operation  of  trains  over  crossing  Crown 
St.,  Quebec  City— CP.,  G.T.,  C.N.,  Quebec  Central  Ry.  Cos.,  and  Quebec  Ry., 

Light,  Heat  &  Power  Co   244 

Cost — Distribution  of — Maintenance  and  operation  of  trains  over  crossing  St.  Valier 
St.,  Quebec  City— CP.,  G.T.,  C.N,  Quebec  Central  Ry.  Cos.  and  Quebec  Ry., 

Light,  Heat  &  Power  Co  •   244 

Coteau  Landing  (Village),  Que,  v.  G.T.R.  Co. — Refusal  supply  cars  for  shipment 

of  hay,  etc.     345 

Cream — Cancellation  of  20  per  cent  increase  in  express  rates   204,  212 

Crooked  River  Station,  Sask. — Removal  C.N.  Rys.  agt   117 

Crossing— Highway— Second  Ave,  Lachine  P.Q.— Reimbursement,  G.T.R.  Co.  for 

maintenance  and  operation  of  bell   22 

Crossing,  Orillia,  St.  Washago,  Ont.— G.T.R   .  .  129 

Crossing,  16th  Ave.  and  Retallack  St,  Regina,  Sask. — C.N.  Ry   172 

Crossing,  for  R.  W.  Hyndman,  Port  Arthur — Removal  of  planking — G.T.P.R  185,  187 

Crown  St,  Quebec  City — Distribution  of  cost  of  maintenance  and  operation  of 
trains  over  crossing,  CP,  G.T,  CN,  Quebec  Central  Ry.  Cos.  and  Quebec  Ry, 

Light,  Heat  &  Power  Co   244 

Crushed  stone,  building  sand,  and  gravel— Reduction  in  rates  on— Bird's  Hill  to 
Winnipeg— Great  West  Sand  and  Gravel  Co.  and  Messrs,  Braid  &  McCurdy, 

_    WPg   291,  294 

Curve,  rounding  of,  at  bridge  over  G.T.  and  C.P.R.  tracks,  Lot  16,  Tp.  Murray,  Ont 

—Dept.  of  Public  Works,  Ont  .x   33 

D 

Deepdale,  Man,  residents,  v.  C.N.  Rys.— Station  facilities   102 

Demurrage  Charges— Refund— Hedstrom  and  Canadian  Car  Demurrage  Bureau- 
Ruling    317 

Dept.  Public  Highways— Diversion  Bath  Road,  Collins  Bay,'  Twp.  of  Kingston,  Ont.  350,  351 
Desbiens,  Que.— Location  and  details  of  station— C.N.  Rys.— Approval . .   ..  Ill 
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Distribution  cost  of  maintenance  of  trains  over  Crown  St.  crossing,  Quebec  City — 
CP.,  G.T.,  C.N.,  Quebec  Central  Ry.  Cos.  and  Quebec  Ry.,  Light,  Heat  &  Power 

Co. .   244 

Distribution  cost  of  maintenance  trains  over  St.  Valier  St.  crossing,  Quebec  City — 
CP.,  G.T.,  C.N.,  Quebec  Central  Ry.  Cos.  and  Quebec  Ry.,  Light,  Heat  & 

Power  Co  %   244 

Diversion,  Bath  Road  at  Collins  Bay,  Twp.  of  Kingston,  Ont. — Dept.  of  Public 

Highways,  Ontario,  and  Kingston  Suburban  Roads  Commission   350,  351 

Dixie,  Que. — Station  plans — G.T.R. — Approval   24 

Dominion  Canners,  Ltd.,  et  al — Proposed  change  in  tariffs  applicable  on  box  shooks, 

c.  1   174 

Dominion  Millers'  Assn. — Flour  arbitraries  for  wheat  for  export   i 

Dominion  Sheet  Metal  Corp.,  Ltd.,  Hamilton— Rate  on  galvanized  sheets  to  Winni- 
peg  286 

Doucet's  Landing  and  Victoriaville,  Que. — Train  Service — G.T.R  112,  113 

Drainage— Orford  Twp.,  v.  M.C.R.R.  Co   155 

Drumheller,  Alta. — Rearrangement  of  CP.R.  tracks  through  property  of  North 

American  Collieries,  Ltd.,  and  connection  with  CN  R   162 

Dunshalt,  Alta. — Location  and  details  of  station  and  platform — C.N.  Rys. — Approval.  35 
Durant  Motors,  Inc. — Overhead  clearance — Ruling   34  * 


E 

Eastern  Telegraph  and  Telephone  Co. — Approval  of  By-Law  re  preparation  of 

tariff  of  tolls   108 

Edna  St.,  Walkerville,  Ont.— P.M. R.  protection   107 

Elgin,  Ont. — Caretaker-agent,  C.N.  Rys..   26 

Empties— Rates  on — Sup.  B.  to  Exp.  Class,  No.  5   83,  118 

Erickson  Local  U.F.  of  B.C.  v.  CP.R.  Co. — Construction  of  station  at  Erickson..  45 
Exchange   surcharge   on   international   shipments   other  than   coal   and  coke — 

AppPn.  C.M.A.,  et  al,  for  Order  suspending  G.O.  326..   222,  239 

Export  rates  on  grain  and  grain  products — Lake  and  Rail  shipments — C.N.  Millers' 

Ass'n.  v.  CP.R.  Co.  et  al   1 

Express  office,  station  and  agent,  St.  Isidore  d'Auckland,  Que. — Main  Central 

Railroad   . .   10,  11 

Express  Classification — Fish  Shipments — Revision — W.  R.  Spooner,  Montreal . .   . .  105 

Express  Clasification  of  oysters  in  glass  jars   169 

Express  Commodity  Tariffs — International — Amendment   82 

Express  Delivery  by  wagon  service  north  of  Boulevard,  Westmount,  Que   213 

Express  rates  on  cream — Cancellation  of  20  per  cent  increase   204,  212 

Express  Traffic  Ass'n.  of  Canada  and  American  Ry.  Expres  Co.  and  Niagara 

Peninsula  Growers',  Ltd. — Suspension  of  certain  tariffs  of  express  companies 

,  applicable  on  fruit  and  vegetables   53,  57 

Express  Traf.  Ass'n.  of  Canada — Approval  of  Sup.  "B"  to  Express  Class,  for  Canada 

No.  5  (Sup.  No.  2  to  Express  Class,  for  Canada  No.  5)   83,  118 

Express  Traf.  Ass'n.  of  Canada — Approval  of  Sup.  3  to  Express  Class,  for  Canada 

No.  5 — Oysters  in  glass  packed  in  ice  187,  188 

Express  Traf.  Ass'n.  of  Canada — Approval  of  Sup.  "  C  "  to  Express  Classification 

for  Canada  No.  5  (to  be  published  as  No.  4)   188 

Express  Traf.  Ass'n.  of  Canada — Approval  of  Sup.  "  D "  to  E.  C.  for  Canada 

No.  5   222 


F 

1  False  Creek  to  Burrard  Inlet,  B.C.— Running  rights  over  V.V.  &  E.R  &  N.  Co's. 

tracks — Vancouver  Harbour  Commrs   285 

Farm  crossing — Reconstruction — Emile  Raquepas,  Laprairie,  P.Q.,  v.  G.T.R.  Co . .  351 

Fence  posts — C.L. — Rates  on — Cedarmen's  Traffic  Assn   228 

Fires — Regulations  for  prevention   27 

First  Governors  Road  crossing  west  .of  Mineral  Springs,  Ont. — T.H.  &  B.R. — Pro- 
tection  •   97 

Fish  rates,  L. C.L —Lunenburg  to  Halifax  and  Yarmouth,  N.S.— Complaint  Zwicker 

&  Co   151 

Fis"h  shipments— Revision  of  Express  Classification — W.  R.  Spooner,  Montreal..  105 

Flour  arbitraries  over  wheat  for  export   1 
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Ford/ City,  Ont.,  v.  G.T.R.  Co. — Parent  Road,  Highway  crossing   79 

Ford  City,  Ont.,  v.  G.T.R.  Co. — H'way  crossing  where  Jos.  Janisse  Ave.  intersects 

G.T.R   80 

Free  or  reduced  transportation  rates — Returns — Sec.  345  of  Railway  Act   58 

Free  annual  and  trip  transportation — Conditions  governing — C.N.  Rys   303 

Freight  Mlge.  Rates  (Revised) — Approval   102 

Freight  and  passenger  shelter,  Bredin,  Sask. — Location — C.N.  Rys. — Approval..  363 

Freight  Mlge.  Tariffs — Standard — Revised   110 

Freight  rates  on  Lumber  from  Nova  Scotia  points  for  export   119 

Freight  Tariffs  (Revised  Standard  Mlge.)— Approval   103 

Freight  Tariffs  (Stan.  Mlge.),  G.N.R.— Approval   109 

Freight  Tariffs  (Standard  Mlge.),  N.Y.C.R.R.  C.R.C.  Nos.  2643  and  2644— Approval.  115 

Freight  Tolls,  1922   61,  78 

Fruits  and  vegetables — Suspension   of   tariffs  of  American  Ry.   Express   Co. — 

Advancing  rates   53,  57 

Furncoal  Road  Crossing — Gates — Cost — M.C.R.R.  Co.  v.  Village  of  Rodney,  Ont.  159 


G 

Galvanized  iron  sheets — Rate  on — Hamilton  to  Winnipeg — Dominion  Sheet  Metal 

Corp.,  Ltd.,  Hamilton   286 

"Gas  Car  " — Passenger — C.N.  Rys.— Approval   23 

"Gas  Car" — (Leddux-Jennings),  C.N.  Rys. — Approval   125 

Gates  at  Bay  Ridge  Road  near  Belleville,  Ont. — C.N.  Rys. — Substitution  of  bell  and 

wig- wag   17 

Gates — Protection — Furncoal  Road  crossing — M.C.R.R.  Co.  v.  Village  of  Rodney, 

Ont   159 

General  Order  No.  234— Ruling— Sees.  1  and  2— Robin  Hood  Mills,  Ltd   11 

General  Orders — 

102 — Revised — (Railway  Safety — Appliance  Standards)   305 

361—  Sec.  285,  Railway  Act,  1919— Rescinding  G.O.  No.  39,  Cir.  110  with  Sup. 

Nos.  1  and  2,  Cir.  131,  and  Cir.  No.  161,  and  G.  Orders  244  and  251..  12 

362 —  Regulations  for  prevention  of  fires   27 

363—  C.F.A.— Approval  proposed  Sup.  No.  19  to  C.F.C.  No.  16,  containing 
increased,  reduced  and  additional  ratings   44 

364 —  Canada  Cement  Co.,  Ltd. — Rates  on  agricultural  limestone  from  Belle- 
ville, Ont   52 

365 —  Returns  to  Board  quarterlv — Free  or  reduced  transportation  rates — Sec. 

345  Railway  Act   58 

366—  Freight  Tolls,  1922   78 

367 —  Publication  of  rule  to  govern  rates  to  intermediate  points  in  Canada  not 
named  in  International  tariffs   82 

368—  Rescinding  G.O.  280  amending  G.O.  248  (regulation  9)  signals   101 

369 —  Amending  Rule  33,  General  Train  and  Interlocking  Rules — Use  of*  red 
signals  by  highway  crossing  watchmen   115 

370 —  Amendment  to  Rule  33,  General  Train  and  Interlocking  Rules   121 

371 —  Complaints  Canadian  Lumbermen's  Assn.,  et  al,  against  proposed  change 

in  tariffs  applicable  on  box  shocks,  C.L..  /   174 

372 —  G.O.  326 — Exchange  surcharge  on  international  shipments,  other  than  coal 

and  coke — Appln.  C.M.A.,  et  al,  for  suspension  of  Order,  etc   222 

373—  Rescinding  G.O.  372   239 

374—  Amending  G.O.  370   263 

General  Train  and  Interlocking  Rules— Amendment  to  Rule  33 — Use  of  red  signals 

by  h'way  crossing  watchmen  106,  115,  121,  263 

Giroux,  Man. — Location  and  details  station  building — C.N.  Rys. — Approval..  ..  v  304 
Grain,  re-shipped  from  Calgarv  to  Vancouver — charge  for  out-of-line  haul — Western 

Canada  Flour  Mills  Co.,  Ltd.,  Calgary,  Alta.,  v.  C.N.  Rys   373 

Grain  products — Export  Rates — Lake  and  Rail  Shipments — C.N.  Millers'  Assn.  v.  . 

C.P.R.  Co.,  et  al   1 

Gravel,  building  sand,  and  crushed  stone — Reduction  in  rates  on  from  Bird's  Hill  to 

Winnipeg— Great  WTest  Sand  and  Gravel  Co.  and  -Messrs,  Braid  &  McCurdv, 

Wpg   291,  294 

Gravelbourg— C.N.R.— Opening  for  traffic  mlge.  79  to  109   167 

Great  West  Sand  and  Gravel  Co.  and  Messrs,  Braid  &  McCurdy,  Wpg.— Reduction 

in  rates  on  building  sand,  gravel  and  crushed  stone  from  Bird's  Hill  to 

Winnipeg   291,  294 
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Hamilton  (City  of)  v.  G.T.R.  Co. — Extension  of  storm  overflow  sewer  across  railway 

tracks  at  Ferrie  and  Wellington  Sts   175,  182 

Hamilton  (City  of)  v.  G.T.R.  Co. — Construction  of  storm  sewer  under  railway  at 

Wellington  St   175,  182 

Hamilton  (City  of)  v.  T.H.  &  B.  Ry.  Co. — Sewer  under  railway  tracks,  King  Street 

West..   175,  182 

Hamilton  (City  of)  v.  T.H.  &  B.R.  Co. — Storm  overflow  sewer  across  railway  tracks 

intersection  Simcoe  and  Wellington  Sts  t   175,  182 

Hamilton,  Ont.  (Corp.)  v.  G.T.R.  Co. — Payment  for  subway,  Kenilworth  Ave., 

Twp.  Barton,  Ont   40 

Hamilton,  Ont. — Bridge  over  T.H.  &  B.R.  at  intersection  of  Sherman  Ave   217 

Harcus,  Man. — Station  site — C.N.  Rys. — Approval   134 

Hays,  Mun.  District  of,  v.  C.N.  Rys. — Station  agent  at  Ardley,  Alta   379 

Hedstrom  and  Canadian  Car  Demurrage  Bureau — Refund  of  demurrage  charges — 

Ruling   37 

High  Calcium  Limestone — Rates,  Beachville,  Ont.,  to  Niagara  Falls   92,  109 

Highway  crossing — G.T.R. — Parent  Road,  Ford  City,  Ont   79 

Highway  crossing — Intersection,  Jos.  Janisse  Ave.  and  G.T.R. — Ford  City,  Ont..  ..  80 

Hillier  Station,  Ont.— C.N.  Rys.— Closing   25 

Hydro,  Ont.— Closing  station— C.N.  Rys   380 

Hyndman,  R.W.  v.  G.T.P.R.  Co. — Removal  of  planking  from  crossing   185,  187 


I 

Increases  in  switching  rate  on  coal  from  New  Ontario  Coal  Cos.  dock  to  C.P.R. 

at  Sault  Ste.  Marie,  Ont.— Suspension  of  tariff  C.R.C.  No.  585   47 

Inglis,  Man. — Location  of  station  building — C.P.R. — Approval   223 

Inspection  of  steam  railway  boilers — G.O.  330  (Cir.  196)   32 

Interchange  of  traffic  and  running  rights — Agreements  for — Section  154  Railway 

Act   357 

Interchange  tracks,  CP.  and  G.T.R.,  Belleville,  Ont.— Maintenance  of   87,  108 

International  Express  Commodity  Tariffs — Amendment   82 

International  shipments-'— Suspension  of   G.O.  326 — Exchange  surcharge   222,  239 

Interswitching  facilities — Simcoe,  Ont   89,  111 

Iron  sheets,  galvanized — Rate  on — Hamilton  to  Winnipeg — Dominion  Sheet  Metal 

Corp.,  Ltd   286 

Islemere  Golf  Club  v.  C.N.  Rys. — Change  in  station  site — Ste.  Dorothee,  Que..  ..43,  51,  82 

J 

Jasper,  Alta.,  Divisional  Point — Closing  of  and  consolidation  with  terminal  facilities 

at  Lucerne,  B.C.— C.N.  Rys..  *   375,  379 

Joint  use,  CP.  and  G.T.R. — Station  and  grounds — Brockville,  Ont   172 

Joint  movement,  through,  over  two  lines — mlge.  rates  on  traffic  subject  to   372 

Jos.  Janisse  Ave.,  Ford  City,  Ont. — H'wav  crossing  where  G.T.R.  intersects   80 

"  Julien's  Crossing  "—Culvert  to  replace— Pont  Rouge  (Village)— C.P.R   266 


K 

Kashabowie  Sub-div. — C.N.  Rys. — Opening  temporarily  for  traf.  revised  line  mlge. 

8-7  to  11  1  221 

Kelly's,  Co.,  Middlesex,  Ont. — Location  and  details  of  proposed  station  and  section- 
men's  dwelling — G.T.R. — Approval   106 

Kelvington,  Sask. — Station  site — C.N.R. — Approval   173 

Kenilworth  Avenue,  Twp.  Barton,  Ont. — Payment  Subway  construction — City  of 

Hamitlon  v.  G.T.R.  Co   40 

Kettle  Valley  Ry.  Co.— Carriage  of  frt.  traf.,  Penticton  to  International  Boundary.  116 
Kingston  Road  Crossing— Tp.  of  Sidney,  Ont,— Protection  at— C.P.R.  and  C.N.  Rys.  295 
Kingston  Suburban  Area  Commission — Diversion  Bath  Road  at  Collins  Bay,  Twp. 

of  Kingston,  Ont   350,  351 

Kingston  &  Pembroke  Ry.  Co.  (C.P.R.) — Opening  for  carriage  of  traffic,  mlge. 

100-74  to  mlge.  101-93,  Twp.  of  Kingston,  Ont   364 

Kuroki,  Sask. — Appointment  of  station  agent — C.N.  Rys   126 
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Lachine  City  and  G.T.R.  Co. — Reimbursement  for  operation  and  maintenance  of 

bell  at  Second  Ave  ......  22 

Langdon  North  Branch  (Acme  to  Empress)  C.P.R. — Opening  for  traffic,  mlge.  74-29 

to  77-88   302 

Laprairie,  P.Q.,   Parish   of — Reconstruction   farm   crossing — Emile  Raquepas  v. 

G.T.R.  Co   351 

LaSalle,    Que. — Branch    Line    C.P.R.    (Adirondack    Sub-div.) — Passing  through 

Montreal  49,  112 

Lawrence,  A.  E.,  Edmonton — Transfer  of  tickets  between  competing  points — Ruling  267 

Ledoux-Jennings  "Gas  Car" — C.N.  Rys. — Approval   125 

L'Enfant  Jesus  (Parish  of),  Beauce  Co.,  P.Q. — Highway  across  Quebec  Central  Ry. 

leading  to  Valley  Jet.  Stn   265 

Leroy,  Sask. — Approval — Station  site — C.P.R   165 

Limestone — High  Calcium — Rates,  Beach ville,  Ont.,  to  Niagara  Falls   92,  109 

Listing  names  without  extra  charge  in  back  of  British  Columbia  Tel.  Directory — 

Seaport  Agencies,  Ltd   359 

Location  and  details  of  C.N.  Rys.  station  at  Bellis,  Alta. — Approval   56 

Location,  C.N.R.  station,  Blackfoot,  Man. — Approval   113 

Location  and  details  of  proposed  new  G.T.R.  station,  Cardinal,  Ont. — Approval . .  81 

Location,  freight  and  passenger  shelter,  C.N.  Rys.,  Coppen,  Sask. — Approval   125 

Location  and  details,  C.N.  Rys.  station,  Desbiens,  Que. — Approval   Ill 

Location  and  details,  C.N.  Rys.  station  and  platform,  Dunshalt,  Alta. — Approval..  35 

Location,  C.P.R.,  Station  Bldg.,  Inglis,  Man. — Approval   223 

Location,  C.P.R.  station,  Niverville,  Man.-— Approval   113 

Location  and  details  of  C.N.  Rvs.  station,  Red  Deer,  Alta. — Approval   101 

Location,  C.N.R.  Station,  St.  Boswell's,  Sask.— Approval   130 

Location,  C.P.R.  Station,  Superb,  Sask. — Approval   127 

Location,  C.N.  Rys.  Station,  Tilney,  Sask/ — Approval   126 

Location  and  details  of  C.N.  Rys.  Station,  Whitecourt,  Alta. — Approval   121 

Location,  C.N.  Rys.  Station,  Whittone,  Sask. — Approval   127 

Location  and  details  of  C.N.  Rys.  Station,  Winter,  Sask. — Approval   121 

Lonira,  Alta.,  location  of  freight  and  passenger  shelter,  C.N.  Rys. — Approval..   ..  166 
London  &  Port  Stanley  Ry.  Co. — Revision  of  rates  paid  by  M.C.R.R.  for  car  move- 
ment between  St.  Thomas  and  London,  Ont                                                191,  203 

Longueuil,  P.Q. — Legal  rates  from  and  to  Armstrong,  Whitworth  of  Canada,  Ltd., 

siding  at   250 

Lucerne,  B.C. — Closing  Divisional  Point  at  Jasper,  Alta.,  and  consolidation  with 

terminal  facilities  at  ,   375,  379 

Lumber — Freight  rates  from  N.S.  points  for  export   119 

Lunenburg  to  Halifax  and  Yarmouth,  N.S. — L.C.L.  rates  on  fish — Messrs.  Zwicker 

•  s&Co                                                           :;.   151 

M 

Maintenance  of  interchange  tracks — CP.  and  G.T.R. — Belleville,  Ont   108 

Manitoba  and  North  Western  Ry.  (C.P.R.) — Location  route  map  from  point  near 

Tuffnell  to  Prince  Albert  Branch,  Sask. — Approval   261,  363 

Maritime  Coal  Ry.  &  Power  Co.,  Ltd. — By-law  "R" — Preparation  and  issuance  of 

tariffs  iof  tolls — Approval   190 

Maritime  Coal  Ry.  &  Power  Co.,  Ltd.— Stan.  Frt.  Tariff  C.R.C.  No.  1— Approval..  189,  190 
Merntton,  Ont.  (Town  of)  v.  N.,  St.  C.  &  T.  Ry.  Co.— Relocation  of  line,  Oak  and 

Merritt  Sts   214 

Minnesota  &  Ontario  Paper  Co.,  International  Falls,  Minn.,  v.  Northern  Pacific  Ry. 

Co. — Rates  on  newsprint  paper,  c.L,  from  Fort  Frances,  Ont.,  to  stations  in 

Western  Canada   365,  371 

Mlpe.  rates  on  traffic  subject  to  a  through  joint  movement  over  two  lines   372 

Monarch,  Alta. — Removal  of  C.P.R.  station  agent  and  appointment  of  caretaker.  . .  25 

Montreal  and  Valleyfield,  Que. — Train  service  on  Adirondack  Div.,  N.Y.C.  Ry..  ..  220 

Morin  Heights,  Que. — Site  and  plan  C.N.R.  station — Approval   53 

N 

Naicam,  Sask.— Location,  C.P.R.  Stn. — Approval   165 

Napanee,  Ont.— Plan  of  new  station  G.T.  and  C.N.O.R.— Approval   103 

National  Dairy  Council  of  Canada — Frt.  rates  on  butter  E.  and  W.  of  Calgary  and 

Edmonton  ,   144 

National  Dairy  Council  of  Canada — Cancellation  of  20  per  cent  increase  in  express 
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rates  on  cream   204,  212 

Newsprint  paper — Rates,  Sturgeon  Falls  and  Espanola,  Ont.,  to  Toronto,  etc. — 

Spanish  River  Pulp  &  Paper  Mills,  Ltd   268 

Newsprint  paper,'  c.L,  Fort  Frances,  Ont.  to  stations  in  Western  Canada — Rates — 

Minnesota  &  Ontario  Paper  Co.,  International  Falls,   Minn.,  v.  Northern 

Pacific  Ry.  Co   365,  371 

New  York  Car  Wheel  Co.  v.  G.T.R.  Co. — Rates  on  pig  iron — Collingwood  to  Black 

Rock,  N.Y.. .  ;   7 

N.Y.C.R.R.  Co.— Approval  Standard  Mlge.  Frt,  Tariffs,  C.R.C.  Nos.  2643  and  2644.  115 
Niagara  Peninsula  Growers,  Ltd.,  v.  American  Ry.  Express  Co.  and  Express  Traffic 
Assn.   of   Canada — Suspension   of   certain   tariffs   applicable   on   fruits  and 

vegetables   53,  57 

Niverville,  Man. — Location,  C.P.R.  Stn. — Approval   113 

North  American  Collieries,  Ltd. — Rearrangement  of  C.P.R.  tracks  through  property 

at  Drumheller,  Alta.,  and  connection  with  C.N.R   162 

N.S.  points — Frt.  rates  on  lumber  for  export   119 

Nova  Scotia  Shippers'  Assn.  v.  D.A.R.  Co. — Rates  on  apples,  C.L   233 

O 

Oak  and  Merritt  Sts.,  Merritton,  Ont.— Relocation  tracks  of  N.,  St.  C.  &  T.  Ry.  Co.  214 

Opening  for  traffic — C.N.R. — Amaranth  to  Alonsa   133 

Opening  for  traffic,  C.N.R. — Gravelbourg,  mlge.  79  to  mlge.  109   167 

Opening  for  traffic,  revised  line  C.N.  Rys. — Kashabowie  sub-div.,  mlge.  8.7  to  11.1..  221 
Opening  for  carriage  of  freight  traffic — Penticton  to  International  Boundary — Kettle 

Valley  Ry   116 

Opening  for  traffic — C.P.R. — mlge.  42.82,  Adirondack  sub-div.,  LaSalle,  Que..  ..  112 
Opening  for  traffic— C.N.R.— connection  with  G.T.P.R.— mlge.  196. SO,  Three  Hills 

sub-div.,  near  Barlow,  Alta  •  26 

Opening  for  traffic — C.N.O.R.  connection  between  its  line  and  G.T.R. — Washago, 

Ont   51 

Opening  for  traffic — C.N.R.  from  junction  with  Brazeau  sub-div.,  mlge.  60  to 

Town  of  Red  Deer,  Alta   168 

Opening  for  traffic— Russell  Northerly  Branch,  Man.  &  N.W.  Rv.  (C.P.R.),  mlge. 

6.5  to  12.34   221 

Opening   for  traffic — mlge.  74.29  to  77.88,   Langdon   North   Branch    (Acme  to 

Empress),  C.P.R   302 

Opening  for  traffic,  Weyburn-Lethbridge  Line,  mlge.  314.2  to  351.04— C.P.R  231,  238 

Opening  for  carriage  of  traffic — mlge.  100.74  to  mlge.  101.93,  Twp.  of  Kingston, 

Ont.— Kingston  &  Pembroke  Rv.— C.P.R   364 

Orford  Twp.  v.  M.C.R.R.  Co.— drainage   155 

Orillia  St.,  Washago,  Ont.— G.T.R.  crossing   120 

Out-of-line   haul — Charge  for — Grain   re-shipped   from   Calgarv   to  Vancouver — 

Western  Canada  Flour  Mills  Co.,  Ltd.,  Calgary,  v.  C.N.  Rys   373 

Oysters  in  glass  jars — Express  Classification  169,  187,  1SS 

P 

Paper,  Group  A,  descriptions  of — rates  on  from  Sturgeon  Falls  and  Espanola,  Ont., 

to  Toronto,  etc.— Spanish  River  Pulp  <fe  Paper  Mills,  Ltd   268 

Parent  Road,  Ford  City,  Ont.— G.T.R.  h'way  crossing   79 

Parish   of  l'Enfant  Jesus,   Beauce   Co.,  P.Q. — Highway   across   Quebec  Central 

Ry.  leading  to  Valley  Jet.  Stn   265 

Parish  of  LaPrairie,  P.Q. — Reconstruction  of  farm  crossing  for  Emile  Raquepas — 

G.T.R..'   351 

Passenger  car,  C.N.  Rys.,  known  as  "  The  Gas  Car  " — approval   23 

Passenger  and  freight  shelter — Bredin,  Sask. — location — C.N.  Rys. — Approval   363 

Pearse  (H.)  &  Edworthy  Bros.,  et  al,  v.  C.N.  Rys. — Station  Agent  at  Peesane,  Sask  189 

Peesane,  Sask. — Station  agent — C.N.  Rys. — Appointment   189 

Pig  iron  rates — Collingwood  to  Black  Rock,  N.Y. — New  York  Car  Wheel  Co.  v. 

G.T.R.  Co   7 

Placing  of  cars  loaded  with  wood,  lumber,  poles,  etc.,  for  tunnel  passage   304 

Plan  of  new  station,  Napanee,  Ont.,  for  joint  use  of  G.T.  and  C.N.O.R. — Approval  103 

Planking — Removal  at  crossing  for  R.  W.  Hyndman,  Port  Arthur — G.T.P.R  185,  187 

Pont  Rouge  (Village),  P.Q. — Culvert  to  replace  railway  crossing  "  Julien's  Cross- 
ing "—C.P.R   266 
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Protection,  West  Governors  Road,  Twp.  of  Ancaster,  Ont. — T.H.  &  B.R   95 

Protection — crossing  First  Governors  Road,  west  of  Mineral  Springs,  Ont. — T.H. 

&  B.  Ry   97 

Protection— Kingston  Road  Crossing,  Tp.  of  Sidney,  Ont.— C.P.R.  &  C.N.  Rys..  295 

Protection — Seminole  St.  crossing,  Walkerville,  Ont. — P.M.  Ry   99 

Protection— Edna  St.,  Walkerville,  Ont— P.M.  Ry   107 

Protection — Cost  of  Gates— Furncoal  Road  crossing — M.C.R.R.  Co.  v.  Village  of 

Rodney,  Ont   159 

Public  Highways,  Ontario,  v.  G.T.  and  C.P.R.  Cos. — Rounding  of  curve  and  adjust- 
ment of  expenditure  for  grading  at  bridge  over  railway  tracks,  Lot  16,  Twp. 

Murray,  4  miles  west  of  Trenton,  Ont   33 

Publication  of  rule  to  govern  rates  to  intermediate  points  in  Canada  not  named 

in  International  tariffs   82 

Q 

Quebec  Ry.,  Light,  Heat  &  Power  Co.,  Ltd. — Distribution  cost  maintenance  of 
trains  over  Crown  St.  crossing,  Quebec  City — CP.,  G.T.,  C.N.,  Quebec  Central 
Ry.  Co.  and  Quebec  Ry.  Light,  Heat  &  Power  Co   . .  .  •  241 

Quebec  Ry.,  Light,  Heat  &  Power  Co.,  Ltd. — Distribution  cost  maintenance  of 
trains  over  St.  Valier  St.  crossing,  Quebec  City — CP.,  G.T.,  C.N.,  Quebec 
Central  Ry.  Cos.  and  Quebec  Ry.,  Light  Heat  &  Power  Co   244 

Quebec  (City  of),  behalf  Quebec  Ry.,  Light,  Heat  &  Power  Co.,  Ltd. — Construction 

tracks  across  C.N.  Rys.  at  Beauport  Road,  in  Limoilou,  P.Q   249 

R 

Railway  Act — Sec.  345 — Qua rterly  returns  free  or  reduced  transportation  rates..  58 

Railway  Safety- Appliance  Standards  (General  Order  No.  102)  ,  . .  . .  305 

Kanfurly,  Alta. — Location  of  proposed  new  station.  C.N.  Rys — Approval   57 

Raquepas,   Emile,   v.  G.T.R.   Co. — Reconstruction   of   farm   crossing — Parish  of 

Laprairie,  P.Q   351 

Rate  for  switching  coal  from  New  Ontario  Coal  Co.'s  dock  to  C.P.R.  at  Sault  Ste. 

Marie,  Ont.— Suspension  of  tariff  CR.C  No.  585,  A.C  &  H.B.  Ry   ..  47 

Rate  on  galvanized  iron  sheets — Hamilton  to  Winnipeg — Dominion  Sheet  Metal 

Corp.,  Ltd.,  Hamilton,  Ont   286 

Rates  on  agricultural  limestone  from  Belleville,  Ont. — Canada  Cement  Co.,  Ltd.  38 
Rates  (transportation) — Free  or  reduced — Quarterly  returns — Sec.  345  Ry.  Act..  ..  58 

Rates  on  empties — Sup.  B  to  Exp.  Class.  No.  5 — Approval   83 

Rates  to  intermediate  points  in  Canada  not  named  in  international  tariffs   82 

Rates  on  butter  (frt.) — East  and  west  of  Calgary  and  Edmonton — National  Dairy 

Council  of  Canada   144 

Rates  (Express)  on  cream — Cancellation  of  20  per  cent  increase   204,  212 

Rates  on  fence  posts,  c.l., — Cedarmen's  Traf.  Assn   228* 

Rates  on  apples,  c.l., — Nova  Scotia  Shippers'  Assn.  v.  D.A.R.  Co   233 

Rates — reduction  in,  on  building  sand,  gravel,  and  crushed  stone  from  Bird's  Hill 

to  Winnipeg — Great  West  Sand  &  Gravel  Co.  and  Messrs.  Braid  &  McCurdy, 

Winnipeg   291,  294 

Rates  on  binder  twine— G.T.R.  and  M.C.R.R,  Cos   239 

Rates — Legal — from  and  to  Armstrong,  Whitworth  of  Canada  Ltd.,  Montreal, 

siding  at  Longueuil,  P.Q   250 

Ratesv  on  newsprint  paper,  C.L. — Fort  Frances,  Ont.,  to  stations    in  Western 

Canada — Minnesota  &  Ontario  Paper  Co.,  International  Falls,  Minn.,  v.  Nor. 

Pac.  Ry.  Co   365,  371 

Ratings,  increased,  reduced  and  additional — Sup.  No.  19  to  C.F.C.  No.  16 — Approval.  44 
Red  Deer,  Alta. — Proposed  location  and  details  of  C.N.  Rys.  station — Approval.  101 
Red  Signals  to  be  used  by  H'wav  Crossing  Watchmen — Amendment  to  Rule  33, 

General  Train  &  Interlocking  Rules   ..106,  115,  121 

Reduction  in  rates  on  building  sand,  gravel,  and  crushed  stone  from  Bird's  Hill 

to  Winnipeg— Great  West  &  Gravel  Co.  and  Messrs.  Braid  &  McCurdy,  Wpg.  291,  294 
Refund  of  demurrage  charges — Hedstrom  and  Canadian  Car  Demurrage  Bureau 

-Ruling   S7 

Regina,  Sask.  (City),  v.  CN.R.  Co. — Crossing  railway  on  16th  Ave.  at  Retallack  St.  172 

Regulations  for  prevention  of  fires   27 

Regulations — Free  Transportation   261 

Reimbursement — G.T.R.  Co.,  for  operation  and  maintenance  of  bell  at  highway 

crossing,  Second  Ave.,  Lachine,  Que   22 
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Relocation  of  line— Oak  and  Merritt  Sts.,  Merritton,  Ont.,  N.,  St.  C.  &  T.  Ry..  ..  214 
Report  of  the  Chief  Engineer  of  the  Board  (Consideration) — Avenue  Road  Sub- 
way, Toronto   137 
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Application  of  the  Canadian  National  Millers'  Association  for  an  Order  directing  the 
Canadian  Pacific  Railway  Company,  the  Canadian  National  Railways,  the 
Grand  Trunk  Railway  Company,  and  any  other  Canadian  railway  companies 
interested,  to  reduce  to  an  equitable  basis  the  export  rates  on  grain  products  to 
that  of  wheat,  particularly  for  shipmemt  lake  and  rail;  and 

Application  of  the  Dominion  Millers'  Association  re  flour  arbitraries  over  wheat  for 
export. 

File  17112.27 

JUDGMENT 


McLean,  Assistant  Chief  Commissioner: 

Since  the  hearing,  additional  written  submissions  have  been  made  by  counsel  for 
the  Canadian  Pacific  Railway  Company  and  for  the  Canadian  National  Millers' 
Association,  the  latter  having  been  received  on  March  1. 

At  the  hearing,  exhibit  No.  1  was  filed  by  counsel  for  the  Canadian  National 
Millers'  Association.  This  sets  out  in  summary  form  the  Canadian  Pacific  rates  from 
Goderich,  Ont.  (ex-lake),  to  Montreal  for  export  on  wheat  and  flour.  This  summary 
covered  the  period  from  January  1,  1917,  to  January  1,  1922.  It  also  set  out  the 
rates  to  St.  John,  N.B. 

Attention  is  drawn  to  the  fact  that  while  on  January  1,  1917,  the  spread  between 
wheat  and  flour  at  Montreal,  for  export,  was  1.67"  cents  per  100  pound?,  and  at  St. 
John  1.84  cents,  on  January  1,  1922,  the  respective  spreads  were  7.66'  cents  and  7.83 
cents  per  100  pounds.  The  course  of  the  tabular  summary  of  spreads  is  interesting. 
Some  twenty-three  tariff  references  are  given.  In  the  case  of  Montreal,  for  export, 
the  average  spread  on  these  rates  was  3.04  cents.  An  important  factor  affecting  this 
average  spread  is  the  spread  of  10.16  cents  under  the  tariff  effective  August  9,  1921. 
It  may  be  noted,  further,  that  fifteen  of  the  spreads  cited  fall  below  the  average  of 
3.04  cents.    These  fifteen  have  an  average  spread  of  1.40'  cents. 

Since  April,  1921,  the  course  of  the  spreads  has  been  upward.  In  the  period  prior 
to  this  covered  by  the  exhibit,  the  course  has  been,  with  fluctuations,  irregularly 
upward. 

In  the  case  of  .St.  John,  for  export,  the  average  spread,  on  the  figures  given,  13 
3.69  cents.  Here,  again,  the  spread  of  August  9,  1921,  viz.,  10.33  cents,  Is  an 
important  factor  tending  to  make  the  average  non-characteristic. 

Fourteen  of  the  spreads  fall  below  the  average  of  3.69  cents.  The  average  of 
these  fourteen  is  1.S9  cents. 
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Similar  irregularities  in  the  advances  in  the  spreads  may  be  found  here  as  in 
the  case  of  the  figures  concerned  with  Montreal.  Without,  at  this  juncture,  dealing 
with  the  factors  controlling  these  rates,  the  irregularities  in  the  figures  themselves, 
as  measured  in  rates  and  rate  differences,  would  seem  to  point  to  the  two  sets  of 
rates  not  ^eing  subject  to  identical  controlling  factors. 

Before  the  date  of  hearing,  the  secretary  of  the  Dominion  Millers'  Association 
intervened.  His  intervention  was  concerned  with  the  question  of  the  difference 
between  the  wheat  and  flour  rates,  for  export  from  mills  in  Ontario  and  Quebec  to 
West  St.  J ohn  as  compared  with  the  difference  between  the  flour  and  wheat  rate  from 
Fort  William  to  West  St.  John,  for  export. 

*  A  rate  of  35i  cents  on  grain  from  Tort  William  to  West  St.  John,  effective 
January  1,  1922,  was  quoted  as  against  a  flour  rate  of  36|  cents;  and  the  rate  on 
wheat  shipped  from  Fort  William,  milled  at  Montreal,  and  the  flour  shipped  to  West 
St.  John,  for  export,  is  quoted  at  37j  cents  per  100  pounds,  being  1  cent  per  100 
pounds,  or  the  stop-over  charge,  more  than  on  flour  shipped  from  Fort  William. 

It  is  also  set  out  that  the  tariff  in  question  quotes  the  rates  from  Goderich  and 
Port  McNicoll  at  15.17  cents  per  100  pounds,  to  West  St.  John,  for  export,  while 
the  rate  on  flour  milled  from  the  same  wheat,  shipped  from  the  same  points  to  West 
St.  J  ohn,  for  export,  "  is  28  cents  per  100  pounds  milled  at  Toronto  and  Montreal." 

It  is  stated  that  allowing  1  cent  per  100  pounds  for  stop-over  charge,  this  makes 
a  differential  over  wheat  on  flour  milled  from  ex-lake  grain  of  6.83  cents  per  100 
pounds,  against  only  1  cent  per  100  pounds  on  flour  which  the  mills  at  Port  Arthur 
and  west  have  to  pay;  and  request  was  made  that  the  Board  order  that  the  railways 
do  not  charge  a  greater  differential  over  wheat  on  flour  milled  ex-lake  than  is  charged 
on  flour  from  wheat  shipped  from  Port  Arthur  and  milled  at  that  point  and  west 
thereof. 

Order  of  the  Board  No.  586,  dated  July  25,  1905,  dealing  with  a  complaint 
regarding  rates  on  flour  and  other  grain  products,  fixed  the  basis  for  export  rates  from 
Ontario  points,  which  were  held  to  be  competitive  with  those  from  the  United  States, 
by  prescribing  groups  from  which  rates  would  be  determined  on  percentages  of  the 
Chicago-New  York  rate,  with  special  provision  as  to  the  export  rate  to  Montreal. 
Goderich,  Midland,  etc.,  were  placed  in  the  78  per  cent  group  and  traffic  originating 
at  these  points  would  be  so  based. 

The  rates  on  ex-lake  grain  and  products  milled  therefrom  have  not,  however,  been 
established  under  the  above  order,  but  are  subject  to  American  competition,  and  com- 
parison of  the  rates  from  Bay  ports  may  reasonably  be  made  with  the  rates  in  effect 
from  Detroit,  Mich.,  which  is  in  approximately  the  same  territory,  or  in  the  78  per 
cent  group. 

The  rate  on  flour  from  Bay  ports  (including  milling  of  1  cent)  was,  prior  to 
April  25,  1918,  14  cents  per  100  pounds. 

On  June  25,  1918,  the  railways  in  the  United  States  were  allowed  to  increase 
their  rates  by  25  per  cent  and  the  rate  from  Detroit  on  flour  ex-lake  and  on  flour 
milled  from  ex-lake  grain  to  New  York,  for  export,  was  on  that  date  increased  to  17£ 
cents  per  100  pounds. 

On  the  same  date,  the  Bay  port  rates  were  increased  to  16£  cents  and  on  August 
26,  1918,  to  17£  cents  to  Montreal,  so  that  on  the  latter  date  the  rates  were  on  a 
parity  with  those  in  effect  from  Detroit,  This  rate  remained  in  effect  from  both 
Detroit  and  Bay  ports  until  August  26,  1920,  when  the  United  States  roads  were  per- 
mitted an  advance  of  40  per  cent,  the  Detroit-New  York  export  rate  being  advanced  to 
24|  cents  per  100  pounds. 

On  August  27,  1920,  the  next  day,  the  rate  from  Bay  ports  to  Montreal,  for 
export,  was  raised  to  20£  cents,  and  the  C.  P.  K.  Tariff  C.  K.  C.  No.  E-3747,  giving 
effect  to  this  rate,  shows  as  authority  General  Order  No.  301.  This  General  order 
permitted  the  same  advance  in  export  rates  from  Canada  as  was  made  from  competi- 
tive territory  in  the  United  States. 


3 


The  Canadian  railways  did  not  at  the  time  take  full  advantage  of  General  Order 
No.  304  permitting  an  advance  of  40  per  cent,  but  on  October  23,  1920,  by  Suppler 
ment  No.  24  to  C.  P.  R.  Tariff  C.  R.  C.  E-3747,  the  rate  was  raised  to  24£  cents,  the 
same  as  applicable  from  Detroit.  This  supplement  showed  as  authority  General 
Order  No.  308,  but  this  was  certainly  incorrect  as  General  Order  No.  308,  covered 
domestic  business. 

On  September  23,  1921,  the  rate  on  flour  ex-lake  and  on  flour  milled  from  grain 
ex-lake,  Detroit  to  New  York,  for  export,  was  reduced  to  19^  cents  per  100  pounds  by 
Supplement  29  to  W.  J.  Kelly's  Tariff  C.  R.  C.  669,  and  on  October  15,  1921,  by 
W.  J.  Kelly's  C.  R.  C.  742,  the  rate  on  wheat  flour  was  reduced  to  18%  cents. 

This  Detroit  rate  must  have  been  considered  competitive  as  the  Bay  port  rate 
was  the  same  from  August  26,  1918,  to  August  27,  1920,  and  from  October  23,  1920, 
to  September  3,  1921.  From  the  latter  date,  however,  the  Canadian  railway  ignored 
the  competition. 

The  matter  of  water  competition  as  a  factor  bearing  on  the  situation  herein 
involved  was  before  the  Board  at  an  early  date,  in  the  decision  of  the  Board  of 
February  29,  1908,  in  the  complaint  of  the  Ogilvie  Flour  Mills  Co.  (File  5195,  Case 
1819).  In  the  report  of  the  Board's  Chief  Traffic  Officer,  which  was  adopted  as  the 
decision  of  the  Board  in  the  above  case,  attention  was  drawn  to  the  fact  that  the 
highest  rail  rate  obtainable  from  Georgian  Bay  and  Lake  Huron  ports  to  Montreal 
on  wheat  for  export  was  fixed  by  the  rate  prevailing  from  Buffalo  to  New  York  for 
the  time  being,  which  in  turn  is  regulated  by  the  competition  of  the  Erie  canal. 

Another  factor  affecting  the  wheat  rate  is  the  competition  with  the  all-water 
lines  to  Montreal  or  to  Buffalo.  The  flour  milled  from  ex-lake  wheat  necessarily 
moves  all  rail  and,  therefore,  is  not  subjected  to  the  same  competition. 

While,  during  the  past  year,  on  account  of  the  somewhat  abnormal  conditions, 
there  has  been  an  increase  in  the  Montreal  movement,  which  represents  tonnage 
taken  away  from  the  Buffalo  movement,  the  general  situation  still  remains  that  there 
is  an  important  competitive  factor  by  way  of  Buffalo.  This  is  recognized  in  the 
presentation  of  the  case  of  counsel  for  the  applicants.  Reference  was  made  (Evid. 
Vol.  383,  p.  589)  to  the  fact  that  there  was  a  big  movement  of  Canadian  wheat  from 
Buffalo.  It  was  stated  the  United  States  Government  allowed  the  wheat  in  in  bond, 
with  no  duty  out  if  it  was  going  to  be  exported;  and,  further,  that  the  United  States 
Government  allowed  the  same  number  of  pounds  to  be  exported  if  brought  in  in 
wheat.  The  result  was  stated  to  be  that  the  Canadian  wheat,  which  was  ground  into 
flour  in  the  United  States,  supplies  bran  and  shorts  free  of  duty  in  the  United 
States.  The  rate  on  flour  from  Buffalo,  for  export,  was  given  at  16  cents;  and  it  was 
stated  that  the  16-cent  rate  had  been  tariffed  to  be  good  until  January  1,  1922. 
Documentary  evidence  was  submitted  to  show  that  the  16-cent  rate  in  question  had 
been  extended  to  cover  shipments  up  to  and  including  June  22,  1922, 

Following  the  statements  which  have  been  summarized,  counsel  for  the  applicants 
said,  at  p.  590: — 

"  So  that  the  result  of  that  is  that  the  very  same  wheat  which  our  mills 
want  to  grind  in  Canada  and  send  as  flour  to  Europe  is  taken  to  Buffalo, 
ground  there  and  sent  back  to  the  Atlantic  seaboard  in  the  United  States  at  a 
6  cent  preference  over  the  rate  on  Canadian  flour." 

The  competition  by  way  of  Buffalo  was  again  referred  to  by  counsel  for  appli- 
cants at  p.  593.  In  answer,  however,  to  a  question  whether  the  competitive  rate  via 
Buffalo  was  the  measure  of  the  rate  properly  chargeable  in  Canada,  counsel  said, 
at  pp.  593-594,  "  No,"  and  that  the  Canadian  rate  on  wheat  was  the  measure.  At 
the  same  time,  he  said  there  was  an  existing  condition  giving  the  American  miller 
an  advantage  of  six  cents  over  the  Canadian  miller  in  handling  Canadian  wheat  at 
Buffalo. 

The  case  as  presented  emphasizes  the  importance  of  the  competitive  route  via 
Buffalo.    Applicants  ask  that  an  order  be  issued  that  when  freight  rates  are  advanced 
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or  reduced  on  grain  the  same  rates  should  apply  to  the  products  thereof,  to  prevent 
discrimination  which  it  is  alleged  at  present  exists.  It  does  not  seem  to  me  that  this 
is  an  arguable  proposition  unless  the  rate  factors  affecting  both  commodities  are 
substantially  the  same. 

As  bearing  on  the  disadvantage  which  it  is  alleged  the  Canadian  miller  is 
subjected  to,  it  is  set  out  that  the  existing  spread  in  rates  facilitates  the  moving  of 
Canadian  wheat  to  England  which  there  is  ground  into  flour,  with  a  resultant  dis- 
advantage to  the  Canadian  miller  desirous  of  shipping. 

While  it  may  as  a  matter  of  trade  policy  be  advantageous  to  export  the  milled 
product  in  preference  to  the  unmilled  grain,  the  Board  has  to  approach  the  matter  not 
from  the  standpoint  of  trade  policy  but  from  the  rate  standpoint,  and  has  to  dear  with 
the  question  whether  the  existing  rate  arrangement  is  discriminatory  and,  also, 
whether  the  rate  attacked  is  unreasonable  in  itself. 

There  are,  it  seems  to  me,  three  questions  involved: — 

(1)  Should  the  rate  via  Buffalo  be  taken  as  a  measure  of  what  the  export  rate 
to  West  St.  John  should  be? 

(2)  Are  there  especial  competitive  conditions  holding  down  the  grain  rate? 

(3)  If  so,  is  the  flour  rate,  for  export  via  West  St.  John,  as  charged,  unreasonable 
in  itself  ? 

Dealing,  first,  with  the  question  of  the  rate  via  Buffalo,  it  has  already  been 
pointed  out  that  counsel  for  the  applicants  stated  that  this  rate  was  not  taken  by 
him  as  being  the  measure  of  what  the  rate  should  be  in  Canada  (Evid.  Vol.  388,  pp. 
593-594).  If  the  rate  by  way  of  Buffalo  is  not  to  be  taken  as  the  measure  of  the 
reasonable  rate  chargeable  in  Canada,  then  the  suggestion  that  the  Canadian  rate 
should  be  adjusted  to  meet  this  competition  falls  to  the  ground  and  need  not  be 
further  dealt  with. 

The  essence  of  the  contention  involved  is  put  succinctly  in  the  words  of  General 
Labelle : — 

"  We  are  not  asking  for  a  reduction  on  that  wheat  because  we  know 
perfectly  well  that  cannot  be  done.  We  know  they  have  made  a  rate  on  wheat 
because"  they  have  to  meet  certain  conditions  in  competition  with  other  railways, 
but  we  claim  that  whenever  these  conditions  have  to  be  met  they  should  be  met 
with  flour  in  the  same  way.  If  in  order  to  get  the  wheat  out  of  the  country  in 
order  to  get  it  exported,  they  must  accept  a  certain  rate,  then  they  should 
consider  the  flour  has  to  meet  the  same  rate,  in  order  to  meet  the  competition 
on  the  other  side." 

In  other  words,  it  is  recognized  that  certain  competitive  conditions  have  to  be  met 
in  the  case  of  wheat.  The  witness,  it  seems  to  me,  in  contending  that  flour  should  be 
treated  the  same  way  is  concerning  himself  with  his  business  needs,  and  not  with  the 
question  whether  both  commodities  are  subjected  to  the  same  competitive  conditions. 

I  find  that  there  are  special  competitive  conditions  operative  in  regard  to  wheat 
which  are  not  applicable,  on  the  present  record,  to  flour,  and  that  the  spreads  referred 
to  do  not  show  that  there  is  an  undue  preference  to  wheat  or  unjust  discrimination 
against  flour  on  the  export  movement  concerned. 

The  significance  of  the  flour  rate  of  16  cents  from  Buffalo  is  qualified  by  the 
statement  of  counsel  for  the  applicants,  as  already  set  out.  Mr.  Lahey,  in  evidence, 
gave  the  wheat  rate  during  last  season  as  15.17  cents  as  against  the  flour  rate  of 
16  cents.  On  the  New  York  Central  mileage  of  438,  the  ton-mile  rate  on  flour  is  7.3 
mills.  On  the  short  line  mileage  of  396  miles,  Buffalo  to  Hoboken  the  ton-mile  rate 
is  8.08  mills. 

It  is  true  that  from  Montreal  to  West  St.  John  there  is,  as  an  outcome  of  the 
export  basis  applied,  a  difference  of  only  one  cent;  and  it  might,  therefore,  be  argued 
that  the  rate  made  up  of  two  factors — one  concerned  with  distance  and  the  other  with 
a  blanket — cannot  be  measured  in  a  ton-mile  rate  where  distance  is  a  necessary  factor. 
However,  in  order  to  earn  the  rate  the  goods  have  to  be  hauled  the  total  distance 
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regardless  of  how  the  rate  is  built  up;  and  I,  therefore,  think  it  is  fair  to  make  com- 
parisons based  on  the  total  distance. 

The  average  distance  from  Bay  ports  to  West  St.  John  is  894  miles.  The 
existing  grain  rate  is  15-17  cents.  This  gives  a  per  ton -mile  rate  to  West  St.  John 
of  3-39  mills.  The  rate  of  23  cents  on  flour  to  West  St.  John  (as  per  exhibit  No.  1) 
includes  a  1-cent  stop-off  charge.  This  rate  of  23  cents  gives  a  ton-mile  rate  of  5.14 
mills.  But  the  stop-off  should  be  deducted  to  obtain  the  net  rate  on  flour.  Applying 
.this  to  the  average  mileage  as  above,  the  result  is  4-92  mills  per  ton  per  mile. 

Mr.  Lahey,  of  the  Quaker  Oats  Company,  who  supported  the  application  said: — 

"  I  may  say  very  frankly  that  I  do  not  just  see  that  any  rate  or  system  of 
rates  that  produces  at  least  a  rate  that  is  no  higher,  or  is  of  no  greater  yield 
than  one-half  cent  a  ton  is  high." 

It  is  only  fair,  however,  to  say  that  he  qualified  this  general  statement  in  connection 
with  the  question  of  discrimination. 

The  Board  in  considering  the  question  of  absorption  of  terminal  charges  in 
Montreal  Produce  Merchants'  Association  vs.  G.T.  and  CP.  Rys.}  9  Can.  Ry.  Cas., 
282,  recognized,  at  p.  237,  the  effect  of  absorption  of  terminal  charges  on  net  earnings 
of  a  railway  company.    It  is  proper  to  consider  this  factor  in  the  present  case. 

While  west  St.  John  is  the  pivotal  point  of  the  present  application,  the  situation 
at  Montreal  may  also  be  considered. 

At  Montreal,  during  the  export  season  of  navigation,  the  railway  absorbs  on 
flour  .a  terminal  of  4  cents  per  100  pounds.  This  covers  switching,  wharfing,  wharf 
warden's  fees  and  the  unloading  at  the  dock.  In  the  case  of  wheat,  there  is  a  terminal 
of  1  cent  per  bushel.  This  covers  elevation  and  various  charges  by  the  Harbour 
Commissioners;  of  this,  the  rail  carriers  absorb  six-tenths  of  1  cent  per  bushel,  the 
balance  being  absorbed  by  the  water  carriers.  The  arrangement,  it  is  testified,  is 
forced  on  the  railway  by  the  action  of  the  water  carriers.  This  means  absorption 
of  1  cent  per  100  pounds  by  the  railway.  In  addition,  a  switching  charge  of  $3  per 
car  on  wheat  is  absorbed.  This  figures  out  at  three-tenths  of  1  cent  per  100  pounds. 
On  present  figures,  the  flour  rate,  less  absorption  and  less  the  stop-off,  gives  a  net 
rate  of  17  cents,  while  in  the  case  of  wheat  the  net  rate  is  13-04  cents.  The  spread 
is  3-96  cents. 

At  West  St.  John,  there  is  a  terminal  of  2£  cents  per  100  pounds  on  flour  while 
there  is  no  absorption  on  wheat.  This  leaves  earnings  on  flour  of  20£  against  a  rate 
of  15-17  on  wheat,  or  a  spread  of  5-33  cents  per  100  pounds.  Deducting,  as  before, 
the  stop-off  charge,  the  net  result,  after  both  deductions,  is  the  figure  of  19-5  cents. 
This  gives  ton -mile  earnings  of  4-36  mills. 

It  was  contended  by  counsel  for  the  applicants  that  u  a  comparison  of  the  22- 
cent  rate  with  the  domestic  rate  of  19 \  cents  shows  that  it  is  excessive."  The  rates 
referred  to  are  to  Montreal.  It  is  to  be  borne  in  mind  that  the  19^-cent  rate  has  been 
arrived  at  by  a  reduction  of  10  per  cent  under  General  Order  No.  350. 

Under  General  Order  No.  304,  effective  August  26,  1920,  and  with  a  view  to 
maintaining  the  parity  of  rates  between  United  States  and  the  Canadian  Atlantic 
ports,  the  same  increases  were  permitted  in  the  case  of  special  tariffs  on  freight  traflic 
to  Montreal,  Quebec,  St.  John,  West  St.  John  and  Halifax,  for  export,  as  under  the 
Interstate  Commerce  Commission  Order  which  was  effective  on  the  same  date. 

The  provisions  of  General  Order  No.  350,  which  directed  reductions  in  the 
territory  east  of  Fort  William  and  Port  Arthur  to  a  basis  of  25  per  cent  over  those 
effective  September  13,  1920,  did  not  apply  to  export  rates,  but  applied  to  domestic 
rates  alone.  .  ,      1  !       :  -I  \  jj   ■  *  | 

However,  the  rate  of  22  cents  now  tariffed  to  Montreal  and  which  became  effective 
October  18,  1921,  is  125  per  cent  of  the  rate  prior  to  August  27,  1920 ;  that  is  the  date 
when  the  increases  under  General  Order  No.  304  became  effective. 

In  comparing  the  domestic  rate  with  the  export  rate,  factors  of  absorption  falling 
under  the  latter  and  not  under  the  former  must  be  borne  in  mind.    While  the 
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difference  in  rate  basis  on  the  traffic  concerned  is  1  cent  per  100  pounds  as  between 
Montreal  and  St.  John,  the  fact  is  that  from  August  27,  1920,  until  September  13, 
1920,  the  Montreal  rate  on  flour  for  export  was  20|  cents  as  against  26  cents  from  St. 
John  (see  exhibit  No.  1).  The  difference  is  due  to  the  fact  that  the  St.  John  rate 
had  been  brought  to  a  parity  with  the  United  States  export  rate  basis,  while  in  the 
case  of  Montreal  the  rate,  pending  the  issuance  of  General  Order  No.  308,  was  held 
down  by  the  domestic  rate  plus  the  additional  charge  ordinarily  absorbed  in  the  export 
rate.  The  following  excerpt  from  a  communication  on  file  from  the  General  Foreign 
Freight  Agent  of  the  Canadian  Pacific  Railway  Company  is  material: — 

"  Under  an  Order  of  the  I.C.C.,  the  '  at  and  East '  rates  from  Buffalo  to 
New  York,  for  export,  were  increased  effective  August  26,  1920,  whereas, 
between  points  in  Canada  an  equivalent  advance  was  not  allowed  until  Sep- 
tember 13,  1920.  In  the  interval  we  published  from  Bay  ports  to  Montreal 
a  domestic  rate  of  15J  cents,  plus  terminal  of  4  cents,  with  a  stop-off  of  1  cent 
per  100  pounds,  making  a  total  of  20£  cents  per  100  pounds. 

"Under  General  Order  No.  308  of  the  Board  of  Railway  Commissioners 
for  Canada,  we  were  permitted  to  increase  our  rates  40  per  cent.  With  an 
increase  in  (the  domestic  rate,  this  allowed  us  to  increase  our  rate  from  the 
Bay  port  to  Montreal  to  the  full  extent  of  the  advance  made  in  the  rate  from 
Buffalo  to  New  York." 

I  am  of  the  opinion  that  the  existing  rate  on  flour  to  West  St.  John  is  not 
unreasonable. 

The  competition  on  wheat  from  Bay  ports  is  operative  in  the  case  of  the  Dominion 
Millers'  Association  just  as  it  is  in  the  case  of  the  Canadian  National  Millers'  Associa- 
tion. The  movement  from  Fort  William  is  an  all-rail  one  over  which  wheat  does  not 
move  in  summer  when  the  water  competition  is  available.  As  corrected  by  Mr.  Watts 
in  the  course  of  an  explanatory  statement,  flour  and  wheat  from  Fort  William  are 
on  exactly  the  same  basis,  the  difference  in  rate  being  due  to  milling-in-transit. 

If  this  method  of  treating  the  subject  is  taken,  then  there  should  be  deducted 
from  the  rates  charged  on  wheat  milled  in  transit  at  eastern  mills  the  amount  of  the 
transit  charge;  otherwise,  the  respective  charges  would  not  be  on  a  comparable  basis. 

If  flour  and  wheat  are  taken,  in  terms  of  Mr.  Watts'  explanation,  as  being  on 
the  same  basis  at  Fort  William,  this  would  mean  that  all  rail  they  were  on  that  basis 
of  parity  which  applicants  are  contending  for.  The  disparity  which  exists  and  to 
which  further  attention  is  drawn  by  Mr.  Watts'  examples  is  but  another  illustration 
of  the  effect  of  the  water  competitive  situation  as  effecting  the  wheat  movement 
via  Bay  ports,  and  is  not,  in  the  record  before  us,  a  measure  of  unfair  treatment  to 
flour. 

While  on  the  record  and  for  the  reasons  given  the  Board  is  not  justified  in 
directing  that  the  existing  rate  on  flour  to  West  St.  John  be  reduced,  it  may  be 
noted  that  during  the  course  of  the  hearing  it  was  strongly  intimated  by  the  railways 
that  coincident  with  the  opening  of  navigation  from  Montreal,  the  existing  rate  of 
22  cents  on  flour,  which  includes  the  stop-off,  would  be  reduced  to  19£  cents. 
Deducting  the  1  cent  for  stop-off,  this  would  give  a  net  rate  of  18£  cents.  It  has 
already  been  indicated  that  there  is  at  Montreal  an  absorption  of  terminal  charges 
on  flour  amounting  to  4  cents  per  100  pounds.  This  would  give  earnings  of  14£ 
cents  per  100  pounds  on  flour  as  against  14-34  cents  on  wheat  as  at  present.  In  order 
to  make  the  comparison  exact,  however,  there  must  be  deducted  from  the  present 
wheat  rate  the  absorptions  amounting  to  1-3  cents  per  100  pounds,  already  referred 
to,  thus  giving  earnings  of  13-04  cents  against  14J  cents,  or  a  spread  of  1-46  cents. 

March  6,  1922. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Commissioners 
Rutherford  and  Lawrence  concurred. 
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Complaint  of  the  New  YorJc  Car  Wheel  Company  against  rates  charged  by  the  Grand 
Trunk  Railway  Company  on  pig  iron  from  Collingwood,  Ont.,  to  Black  Rock, 
N.Y. 

File  24601.5. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

On  various  dates  between  December  2,  1919,  and  March  20,  1920,  both  dates 
inclusive,  the  New  York  Car  Wheel  Company,  hereinafter  spoken  of  as  "the  applicant/' 
shipped  via  Grand  Trunk  from  Collingwood,  Ont.,  to  Buffalo,  N.Y.,  32  carloads  pig- 
iron.  On  shipments  prior  to  March  1,  1920,  the  rate  charged  and  collected  was  21£ 
cents  per  100  pounds,  while  subsequent  thereto  a  rate  of  22£  cents  per  100  pounds 
was  charged.    The  rates  as  charged  were  class  rates. 

The  rates  as  charged  and  collected  are  attacked  as  'being  unreasonable  and  dis- 
criminatory. It  is  contended  that  the  measure  of  the  unreasonableness  was  the 
excess  over  the  rate  (a)  contemporaneously  in  force  from  Midland,  Ont.,  to  Buffalo 
and  Black  Bock;  or  (b)  the  rate  contemporaneously  in  force  from  Buffalo  or  Black 
Rock  to  Collingwood. 

It  is  stated  that  the  rate  from  Midland  was  $3.50  per  gross  ton  as  compared 
with  the  class  rates  as  charged  from  Collingwood  to  Buffalo.  It  is  further  stated 
that  the  mileage  from  Collingwood  to  Black  Bock  is  less  than  the  mileage  from 
Midland  to  Black  Bock,  the  respective  mileages  being  186  and  208. 

As  already  indicated,  the  class  rate  was  charged  from  Collingwood.  Subsequent 
to  the  dates  of  the  movements  concerned,  there  was  put  in  on  June  14,  1920,  a  rate 
of  $4.10  per  ton  from  'Collingwood. 

The  figures  presented  by  the  applicant  as  setting  out  the  rates  at  various  periods 
from  Black  Bock  to  Collingwood  are  not  strictly  in  accordance  with  those  quoted 
by  the  Grand  Trunk.  For  example,  the  rate  quoted  by  the  applicant  covering  the 
period  from  June  15,  1918,  to  December  31,  1919,  is  $3.50  per  gross  ton.  The 
railway  company's  figures  show  $4.30.  By  February  29,  1920,  the  rate  was  increased, 
according  to  applicant's  figures,  to  $3.90.  The  railway  company's  figures  show  $5.04. 
The  variations  in  these  rates  are  not  material  as  affecting  the  issue  involved. 

Discussion  took  place  as  to  the  time  which  elapsed  before* the  rate  of  $4.10  from 
Collingwood  became  effective.  It  is  represented  that  the  applicant  asked  about 
December  10,  1919,  for  the  $3.50  rate.  The  Grand  Trunk,  in  a  written  submission, 
states  that  the  first  it  had  heard  of  the  application  for  the  rate  was  on  January  9, 
1920,  by  which  date  three  cars  had  already  moved.  It  is  stated  by  the  railway  that 
application  had,  under  the  then  existing  regulations,  to  be  made  to  the  Interstate 
Commerce  Commission  for  its  approval  of  proposed  rate  reductions,  this  being  tied 
up  to  the  question  of  the  period  during  which  the  financial  obligation  of  the  United 
States  Government  in  regard  to  railways  under  its  jurisdiction  continued. 

As  pointed  out,  the  applicant  states  that  the  $4.10  rate  was  not  made  effective 
until  June  14,  1920.  The  Grand  Trunk,  in  its  answer,  says  that  permission  was  not 
received  from  the  Interstate  Commerce  Commission  until  some  days  subsequent  to 
May  8.    The  date  is  not  indicated. 

It  is  also  alleged  by  the  applicant  that  its  representative  had  been  informed  by  a 
representative  of  the  railway  at  Black  Bock  that  a  rate  of  $3.50  applied  from  Colling- 
wood to  Black  Rock.  In  view  of  the  fact  that  as  was  developed,  this  rate  was  not 
tariffed,  it  is  to  be  presumed  that  the  representative  in  question  assumed  that  the  rate 
which  applied  from  Black  Rock  to  Collingwood  applied  in  the  reverse  direction. 

In  answer  to  a  question,  counsel  for  the  applicant  stated  that  under  the  Trans- 
portation Act  the  tariff  governed;  that  is  to  say,  the  quotation  of  a  rate  not  covered 
by  tariff  did  not  vary  the  tariff. 
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The  situation  is,  in  substance,  that  Collingwood  had  not  been  on  the  market  as  a 
steady  seller  of  pig-iron.  The  following  excerpt  from  the  evidence  of  Joseph  J. 
Altenburg,  Office  Manager  of  the  applicant  company,  is  pertinent : — 

"  The  Assistant  Chief  Commissioner  :  Had  you  been  usually  dealing  with 
Collingwood  ? 

"  A.  They  had  a  plant  up  there  where  they  used  to  manufacture  and  the 
plant  was  being  dismantled  and  we  had  an  opportunity  to  buy  this  pig-iron  at 
a  good  figure. 

"  Q.  That  is  the  first  movement  of  the  pig-iron  you  had  from  Collingwood? 
"A.  Yes." 

It  is  not  necessary  to  pursue  this  phase  of  the  matter  further.  Commodity  rates 
were  in  force  from  Midland  and  from  Black  Rock.  There  was  no  commodity  rate 
operative  from  Collingwood  to  Black  Rock.  In  the  absence  of  commodity  rates,  the 
class  rates  applied.  The  applicant  alleges  that  he.  had  been  informed  that  the  $3.50 
rate  applied.  An  agent,  however,  has  no  power  to  vary  the  rate  published  in  the 
tariff.  That  is  the  status  of  the  matter  in  Canada  from  which  the  shipments  were 
initiated;  and  if  anything  turns  on  the  information  referred  to  having  been  obtained 
in  the  United  States,  the  statement  of  jCounsel  for  the  applicant,  as  already  referred 
to,  that  the  status  under  the  Transportation  Act  is  the  same,  is  pertinent. 

The  erroneous  rate  quotation  already  referred  to  is  cited  as  working  to  the 
applicant's  detriment. 

In  Canadian  Condensing  Co.  vs.  C.P.R.  Co.,  Board's  File  16376  there  had  been  a 
change  in  the  minimum  weight.  The  shipper  made  his  arrangements  on  the  basis  of 
the  old  minimum,  this  working  to  his  detriment  in  connection  with  a  contract  he  had 
entered  into.  Held,  that  the  erroneous  assumption  as  to  the  minimum  applying  did 
not  justify  a  departure  from  the  published  tariff,  and  that  no  refund  could  be  allowed. 

The  matter  came  before  the  Board  at  an  early  date  and  the  following  ruling  re 
Erroneous  Rate  Quotations  was  made  by  the  late  Chief  Commissioner  Killam,  under 
date  of  July  31,  1906  :— 

"  The  Board  is  appointed  to  enforce  the  Railway  Act — not  ordinary  con- 
tracts. In  my  opinion,  the  Board  should  recognize  as  valid  only  the  tolls  set 
out  in  the  tariffs  authorized  by  the  Act,  and  it  should  not  assume  to  interfere 
with  charges  made  in  accordance  with  such  tariffs  on  the  plea  that  lower  rates 
were  quoted  by  a  company's  agent.  Such  a  practice  would  open  the  door  to 
rebates  and  preferences. 

"  If  parties  have  any  right  to  relief  in  such  cases,  they  should  seek  it  in 
the  ordinary  courts  on  the  ground  of  breach  of  special  contract  or  of  mis- 
representation." 

The  rate  in  operation  is  alleged  to  be  excessive  and  discriminatory.  Under  section 
325,  subsection  1,  of  the  Railway  Act,  the  Board  may  disallow  any  tariff  or  any  portion 
thereof  which  it  considers  to  be  unjust  or  unreasonable.  It  also  has  powers  as  to  the 
elimination  of  discrimination. 

Applicant  points  out  that  class  rates  from  Midland  to  Black  Rock  are  higher  than 
from  Collingwood  to  Black  Rock;  and  he,  therefore,  argues  from  this  that  the  rate  on 
pig-iron,  in  carloads,  should  be  no  higher  from  Collingwood  than,  contemporaneously 
in  effect  from  Midland. 

The  obligation  of  the  railway  is  to  charge  and  collect  rates  according  to  the 
tariffs  legally  filed  and  published.  It  does  not  appear  to  be  necessary  to  go  into  the 
question  of  the  commodity  rate  structure  involved.  This  may  be  passed  with  the 
comment  that  apparently,  on  the  evidence,  there  were  regular  movements  from 
Midland  and  from  Black  Rock  and  that  a  commodity  basis  had  been  adopted  in 
connection  therewith,  but  that  the  need  for  a  commodity  basis  from  Collingwood  had 
not  arisen  until  the  present  application  came  up. 
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Further  reference  is  made  to  the  delay  which  has  taken  place  in  filing  the  tariff 
on  the  commodity  basis,  the  rate  thereunder  not  becoming  operative  until  after  the 
shipments  had  ceased.  The  reason  set  out  by  the  Grand  Trunk  as  to  the  delay  has 
been  given.  What  faces  the  Board  is  the  fact  that  during  the  time  the  movements 
took  place  the  class  rates  were  the  rates  legally  filed  and  published.  As  already 
pointed  out,  the  Board  has  power  to  disallow  rates  which  it  considers  unjust  or 
unreasonable,  but  this  has  no  retroactive  force. 

If  there  is  a  dispute  as  to' a  rate  which  was  legally  in  force,  the  Board  has  power 
to  make  a  declaratory  Order.  G.T.  and  C.P.R.  Cos.  vs.  Canadian  and  British 
American  Oil  Cos.,  18,  C.B.C.  201.  But  where  the  Board  finds  a  rate  is  unjust  and 
unreasonable  and  disallows  it,  this  does  not  relate  back  to  the  antecedent  condition. 
A  tariff  legally  filed  and  published  carries  legal  rates,  although  these  rates  may  be 
subsequently  found  unjust  or  unreasonable.  See  also,  Complaint  F.  L.  Getzler, 
Montreal,  Que.,  Board's  File  268Jf8. 

Application  is  made  for  a  refund  of  the  excess  of  the  charges  over  the  rate  of 
$3.50  per  gross  ton.  The  Board  has  no  power  to  make  a  retroactive  alteration  in  the 
tariff  and  grant  rebates  and  refunds  of  tolls  which  have  been  charged.  Dominion 
Concrete  Co.  vs.  C.P.B.,  6  C.R.C.  511*. 

The  application  must  be  dismissed. 

In  the  course  of  the  hearing,  counsel  for  the  applicant  raised  the  question  as  to 
whether  the  class  rates  charged  applied  on  a  gross  ton  or  on  a  net  ton  basis.  Some 
discussion  took  place  regarding  this  which  is  set  out  in  the  following  extract  (Evid. 
Vol.  384,  p.  713)  :— 

"  Mr.  Watson  :  No,  I  do  not  believe  it  would.  It  was  under  the  official 
classification  at  that  time,  and  I  do  not  remember  whether  in  1919  the  official 
classification  provided  that  a  net  ton  should  be  taken  in  connection  with  pig- 
iron.   It  did  in  one  or  two  commodities.    It  may  or  it  may  not. 

u  Mr.  Ronan  :  But  the  official  classification  did  authorize  that  ? 

"  Mr.  Watson  :  Yes,  the  traffic  was  carried  under  the  official  classification, 
and  if  the  official  classification  provided  for  it,  it  would  carry  at  that  rate. 

"  Mr.  Ronan  :  Then  if  we  can  straighten  that  out  further,  if  the  classi- 
fication did  authorize  a  gross  ton  as  a  net  ton,  22i  or  21|  per  hundred  pounds 
weight  would  be  applicable  to  a  gross  ton,  and  on  charges  that  would  be  collected 
on  the  basis  of  21£  cents  during  the  period  it  was  in  effect,  and  22-|  cents  per 
100  pounds  during  the  period  that  rate  was  in  effect  there  would  be  a  straight 
overcharge. 

"  Mr.  Watson  :  If  that  statement  is  correct,  there  would  probably  be  an 
overcharge." 

and  the  following  comment  was  made  at  p.  714  by  the  Chief  Commissioner: — 

"  I  think  there  is  no  use  going  further  with  that  point,  because  counsel 
for  the  Grand  Trunk  admit  that  if  there  was  an  overcharge  they  will  refund. 
Now,  we  will  get  back  to  what  was  the  legal  rate  from  Collingwood  to  Black 
Rock." 

This  matter,  while  not  strictly  a  part  of  the  application,  was  discussed  at  the 
hearing. . 

March  7,  1922. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioner 
Lawrence  concurred. 
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Application  of  the  Municipality  of  St.  Isidor  d' Auckland,  P.Q.,  for  an  Order  directing 
the  Maine  Central  Railroad  Company  to  construct  a  station  and  express  office 
and  appoint  a  permanent  agent  at  that  point. 

File  No.  23907. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  is  an  application  by  the  municipality  of  St.  Isidore  d' Auckland,  in  the  county 
of  Compton,  province  of  Quebec,  for  an  order  directing  the  Maine  Central  Eailroad 
Company  to  construct  a  station  and  express  office  and  appoint  a  permanent  agent  at 
that  point. 

At  the  hearing,  evidence  was  given  by  the  applicant  to  show  the  number  of  acres 
and,  to  some  extent,  the  population  of  the  municipality  and  the  business  which,  in 
their  judgment,  would  be  tributary  to  this  point.  The  railway  company  filed  traffic 
returns  showing  that,  for  the  six  months  ending  June  30,  1921,  the  gross  corporate 
deficit  was  $98,103.86,  and,  if  they  added  to  that  certain  operating  expenses,  the 
principal  item  of  which  would  be  rent  for  leased  roads  amounting  to  $33,161,  the 
net  corporate  loss  would  be  $132,947.49.  A  statement  for  the  year  ending  December 
31,  1920,  was  filed  along  the  same  lines,  showing  a  yearly  net  corporate  loss  of 
$218,980,  or,  if  we  exclude  the  rent,  etc.,  a  gross  corporate  deficit  of  $149,374.33. 
According  to  evidence  furnished  by  the  railway  company,  the  total  receipts  to  the 
Maine  Central  Railroad,  both  in  the  United  States  and  Canada,  on  business  for- 
warded from  this  point,  would  be  $4,476.28  and  the  inward  receipts  $3,419.92.  In 
addition  to  this,  there  would  be  passenger  business  of  $859.22.  The  express  and  mail 
were  not  definite  but  it  is  pretty  evident  that  the  total  receipts  would  not  exceed 
$9,000. 

It  also  appears  that  Clifton,  which  is  a  regular  agency  station  and  has  been  in 
existence  for  many  years,  is  1-7  miles  north  of  St.  Isidore,  with  a  fairly  good  high- 
way road  between  the  two  places  on  both  sides  of  the  railway,  that  on  the  east  side 
going  somewhat  to  the  east  and  then  southerly. 

There  is  also  a  small  station  30  feet  long  by  14  feet  wide,  divided  into  a  waiting 
room  and  freight-house,  which  is  cared  for  by  a  caretaker  who  keeps  the  place  heated 
and  comfortable.  L.C.L.  business  is  placed  in  the  building  by  the  train  crew,  and 
the  billing  is  done  at  Clifton,  less  than  two  miles  away. 

Considering  the  small  amount  of  business,  the  short  distance  to  a  regular  agency 
station,  and  the  very  unsatisfactory  financial  condition  of  the  railway  company, 
I  do  not  feel  justified  in  ordering  the  facilities  applied  for. 

At  the  hearing,  however,  the  railway  company  agreed  to  build  an  industrial 
siding  340  feet  in  length  at  the  point  in  question,  which,  in  their  judgment,  would 
cost  about  $1,000. 

I,  therefore,  think  the  application  should  be  dismissed,  but  that  the  company 
should  be  ordered  to  construct  the  siding  hereinbefore  referred  to,  subject  to  the 
approval  of  the  Chief  Operating  Officer  of  the  Board. 

Ottawa,  Ont.,  March  10,  1922. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Nantel,  and  Commissioner  A.  C. 
Boyce,  K.C.,  concurred. 


11 


ORDER  No.  32208 

In  the  matter  of  the  application  of  the  Municipality  of  St.  Isidore  d"  Auckland,  in  the 
Province  of  Quebec,  hereinafter  called  the  "  applicant"  for  an  Order  directing 
the  Maine  Central  Railroad  Company  to  construct  a  station  and  express  office 
and  appoint  a  permanent  agent  at  that  point. 

File  No.  23907 

Saturday,  the  11th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  2,  1921,  the  applicant  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged,  counsel  on  behalf  of  the  company  agreeing  to  install 
an  industrial  siding,  approximately  340  feet  long,  at  St.  Isidore, — 

The  Board  orders:  That  the  application  for  a  station,  express  office,  and  station 
agent  be  refused;  the  Maine  Central  Railroad  Company  to  construct  an  industrial 
siding,  about  340  feet  long,  at  St.  Isidore  d' Auckland,  in  the  province  of  Quebec,  sub- 
ject to  the  approval  of  the  Chief  Operating  Officer  of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32195 

In  the  matter  of  the  application  of  the  Robin  Hood  Mills,  Limited,  of  Moosejaw, 
Saskatchewan,  and  Montreal,  Quebec,  hereinafter  called  the  "  applicants,"  for 
a  ruling  whether  Sections  1  and  2  of  General  Order  No.  231^,  dated  May  22, 
1918,  are  applicable  to  milled  in  transit  arrangements  to  destinations  east  of 
Port  Arthur,  Fort  William,  and  Armstrong,  Ontario. 

File  No.  8641.3. 

Monday,  the  6th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Febru- 
ary 17,  1920,  and  June  15,  1920,  the  applicants,  the  Canadian  Pacific  and  Grand 
Trunk  Railway  Companies,  and  the  Canadian  National  Railways  being  represented 
at  the  hearing,  and  what  was  alleged, — 

The  Board  declares:  That  the  words  "to  final  destination,"  appearing  in  rule 
6-A  of  the  tariff  which  was  operative  when  the  shipments  in  question  originated,  read 
in  connection  with  the  provisions  as  to  reshipment  made  to  Westfort,  Fort  William, 
Port  Arthur,  and  points  east  thereof,  mean  that  the  through  rate,  the  inception  of 
which  in  point  of  time  is  defined  by  the  said  General  Order  No.  234,  applies  to  the 
final  destination,  even  if  that  destination  be  east  of  Fort  William  or  Port  Arthur. 

F.  B.  CARVELL, 

Chief  Commissioner, 
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OEDER  No.  32196 

In  the  matter  of  the  application  of  the  Century  Coal  Company,  Limited,  of  Montreal, 
Quebec,  for  an  Order  suspending  the  Algoma  Central  and  Hudson  Bay  Railway 
Company's  tariff  C.R.C.  No.  585,  effective  March  15,  1922,  showing  increases 
in  the  switching  rate  on  coal  from  the  New  Ontario  Coal  Company's  dock  to  the 
Canadian  Pacific  Railway  at  Sault  Ste.  Marie,  to  2  cents  per  100  pounds. 

File  No.  21700.19. 

Wednesday/  the  8th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof: — 

The  Board  orders:  That,  pending  hearing  and  decision,  the  said  tariff  C.R.C. 
No.  585  of  the  Algoma  Central  &  Hudson  Bay  Railway  Company  be,  and  it  is  hereby, 
suspended. 

F.  B.  CARVELL, 

Chief  Commissioner, 


GENERAL  ORDER  No.  361 

In  the  matter  of  Section  285  of  the  Railway  Act,  1919;  the  General  Order  of  the 
Board  No.  2)+k>  dated  July  26,  1918,  as  amended  by  General  Order  No.  251, 
dated  October  h,  1918;  Circular  No.  110,  dated  April  8,  1918,  and  Supplements 
thereto  Nos.  1  and  2,  dated  respectively  April  80,  1918,  and  June  6,  1918; 
Circular  No.  181,  dated  March  11,  191U;  and  Circular  No.  161,  dated  March  8, 
1918. 

File  No.  45 

Wednesday,  the  15th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

The  Board  orders  as  follows: — 

1.  That  every  railway  company  subject  to  the  legislative  authority  of  the  Parlia- 
ment of  Canada  be,  and  it  is  hereby,  required  and  directed,  within  six  days  after  the 
head  officers  of  the  company  have  received  information  of  the  occurrence  upon  the 
railway  belonging  to  it,  or  operated  by  it,  of  any  accident  attended  with  personal 
injury  to  any  person  using  the  railway,  or  to  any  employee  of  the  company,  or  whereby 
any  bridge,  culvert,  viaduct,  or  tunnel  on  or  of  the  railway  has  been  broken  or  so 
damaged  as  to  be  impassable  or  unfit  for  immediate  use,  to  give  notice  thereof  to  the 
Board,  such  notice  to  be  addressed  to  the  Chief  Operating  Officer  of  the  Board,  and 
to  be  printed  on  hard  paper  in  the  forms  "A"  (relating  to  highway  crossing  accidents 
only)  and  "  B  "  (relating  to  accidents  other  than  those  occurring  at  highway  cross- 
ings), schedules  to  this  order;  such  reports  to  refer  to  such  accidents  as  above  specified 
as  occur  as  a  result  of  transportation,  that  is  to  say,  where  movements  of  trains, 
engines,  or  cars  are  involved  therein,  and  not  to  accidents  occurring  in  railway  shops, 
or  manufacturing  establishments,  or  other  places  on  the  railway,  unless  caused 
directly  or  indirectly  by  train,  engine,  or  car  movements. 
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2.  That  in  the  case  of — 

(a)  derailments,  collisions,  failure  of  locomotive  boiler,  highway  crossing 
accidents,  when  the  same  are  attended  with  personal  injury  to  any  person  using 
the  railway,  or  to  any  employee  of  the  company; 

(&)  all  other  accidents  occurring  on  the  railway,  attended  with  personal 
injury  to  any  person  using  the  railway,  or  to  any  employee  of  the  company, 
and  in  which  accidents  the  movement  of  trains,  engines,  or  cars  is  involved 
(but  not  in  the  case  of  accidents  occurring  in  railway  shops,  manufacturing 
establishments,  or  other  places  of  the  railway  company  in  which  the  movement 
of  trains,  engines,  or  cars  is  not  involved  in  the  accident) ;  and 

(c)  any  damage  caused  by  any  such  accident  to  any  bridge,  culvert, 
viaduct,  or  tunnel  on  the  railway,  rendering  the  same  impassable  or  unfit  for 
immediate  use  (and  whether  attended  by  personal  injury  to  any  person  or 
employee  of  the  company  or  not) — 

the  conductor  or  other  employee  of  the  railway  company  who  is  in  charge  of  the  train, 
place,  or  structure  in  connection  with  which  the  accident  occurred,  shall,  at  the 
expense  of  the  company,  and  at  the  same  time  as  he  reports  to  the  company,  send  a 
telegram  addressed  to  the  Chief  Operating  Officer  of  the  Board  at  Ottawa,  containing 
the  following  information: — 

(a.)  Date  and  place. 

(b)  Name  of  railway. 

(c)  Number  and  description  of  train  or  trains,  engine  or  engines,  con- 
cerned. 

(d)  Number  of  passengers,  employees,  or  others  killed  and  injured. 

(e)  Statement  of  any  damage  to  any  bridge,  culvert,  viaduct,  or  tunnel. 
(/)  A  short  and  concise  statement  of  the  apparent  cause  of  the  accident. 
(g)  Name  and  title  of  person  sending  report. 

3.  That  where  any  such  company  grants,  or  has  granted,  running  rights,  or  the 
joint  use  of  its  line,  or  any  portion  thereof,  to  another  company,  and  the  last  named 
company  is  concerned  in  an  accident  occurring  on  the  said  joint  section  required 
under  this  order  to  be  reported,  the  operating  company  shall  report  to  the  Board  as 
herein  provided. 

4.  That  every  such  railway  company  place  before  its  conductors  or  other  employees 
affected  by  this  order  a  copy  of  paragraph  2  of  the  order,  directing  the  said  conductors 
or  other  employees  to  comply  directly  with  its  requirements. 

5.  That  all  reports,  whether  written  or  telegraphed,  made  pursuant  to  this  order, 
be  privileged  from  production. 

6.  That  the  said  General  Order  No.  39,  Circular  No.  110  with  Supplements  Nos. 
1  and  2,  Circular  No.  131,  and  Circular  No.  161,  and  General  Orders  Nos.  244  and 
251  be,  and  they  are  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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SCHEDULE  "A" 

 192  . 

.  Eailway 


Report  to  the  Board  of  Railway  Commissioners  for  Canada  as  required  hy  Section  285 
of  the  Railway  Act  and  General  Order  of  the  Board  No.  861 


Conductor 

Engine 

Engineer 

4.  Place  of  accident. — State  if  in  City,  Town, 
Village,  or  Township.    If  in  City,  Town 
or  Village,  give  name  of  street ;  if  no 
name,  say  how  many  crossings  from  sta- 
tion, specifying  direction.     If  in  Town- 
ship, give  distance  in  miles  and  fraction 
of  mile  from  nearest  station,  specifying 
direction ;  also  give  distance  of  nearest 
mile  post  of  Subdivision  and  any  other 
information  of  an  identifying  character. 

(&)  Name  of  persons  injured  or  killed  and 

6.  Was  crossing  protected  at  time  of  accident 
and  if  so  in  what  manner?  

7.  Time  and  date,  speed  limitation  of  ten  miles 
an  hour  established  or  watchman  put  on 
as  required  by  Section  309  (Clause  "c") 
and  General  Order  No.  77  

8.  If  any  previous  accident  at  same  place  sub- 
sequent to  1900,  give  date;  if  more  than 
one  accfdent,  give  date  of  last  one  only. 

9.  Remarks  covering  any  other  information 
that  the  Company  thinks  should  be  sub- 
mitted not  covered  by  the  foregoing  de- 
tails  


I  certify  that  from  inquiries  made  by  me,  or  my  knowledge,  the  foregoing  return 
is  correct. 

Signature  

Title  

N.B. — Use  only  one  form  for  each  accident,  attaching  plain  extension  sheets  if 
insufficient  space  here. 
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SCHEDULE  "B" 

  192  . 

  Railway 

Report  to  the  Board  of  Railway  Commissioners  for  Canada  as  required  by  Section  285 
of  the  Railway  Act  and  General  Order  of  the  Board  No.  361 


1.  Date  

3.  Train  

Engineer 

Engine 

Conductor 

6.  Age..  j 

8.  Residence  

10.  How  accident  occurred 


Note. — If  injury  or  damage  be  to  a  bridge 
culvert,  viaduct  or  tunnel,  answer  numbers  1, 
2,  4,  9  and  10. 

N.B. — Use  only  one  form  for  each  accident,  attaching  plain  extension  sheets  if 
insufficient  space  here. 

Signature  


Title 


ftfje  poarb  of 
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Application  of  the  Canadian  National  Railways  for  fzn  Order  amending  Order  of  the 
Board  No.  25932,  dated  March  10,  1917,  which  ordered  the  installation  of  gates 
at  Bay  Bridge  Road,  near  Belleville,  Ontario,  by  substituting  a  bell  and  wig- 
wag for  gates. 

File  9437.823 

Heard  at  Belleville,  Ontario,  January  6,  1922. 

JUDGMENT 

Commissioner  Boyce: 

By  Order  No.  25932,  dated  March  10,  1917,  and  in  consequence  of  a  fatal  accident 
at  this  crossing  (then  protected  by  automatic  bells  on  both  C.P.E.  and  C.N.R.  installed 
in  1912)  which  took  place  on  November  4,  1916,  whereby  one  Richard  Oliver,  of 
Mountain  View,  Ontario,  was  killed  by  an  eastbound  Canadian  Pacific  Railway 
passenger  train,  and  following  a  hearing  at  Ottawa  on  March  6,  1917,  protection  by 
gates  was  ordered  at  this  crossing,  the  gates  to  enclose  the  tracks  of  both  Canadian 
Northern  and  Canadian  Pacific  Railways,  which  run  side  by  side  at  this  point,  and 
to  be  operated  day  and  night,  the  cost  of  installation  and  maintenance  to  be  borne 
equally  by  the  two  railways.  By  subsequent  order — No.  26300,  dated  June  30,  1917 — 
the  gates  were  ordered  to  be  installed  by  August  31,  1917. 

The  gates  so  ordered  have  not  been  installed,  the  difficulty — almost  impossibility — 
of  obtaining  the  material  necessary  for  their  construction  and  installation,  during 
war  years  being  represented,  on  successive  occasions,  to  the  Board  as  a  reason  for  the 
extension  of  time  for  compliance  with  the  orders  directing  protection  by  gates,  granted 
by  the  Board. 

The  applications  for  extensions  were  in  each  case  substantiated  to  the  satisfaction 
of  the  Board  and  the  protection  by  watchmen  night  and  day  was  maintained. 

No  accident  has  been  reported  as  having  occurred  at  this  crossing  since  that  on 
the  4th  November,  1916,  referred  to. 

The  railways  concerned  now  join  in  an  application  to  the  Board  to  be  relieved 
of  the  order  requiring  protection  by  gates,  and  to  substitute  automatic  protection  by 
double  automatic  illuminated  bells  and  wig-wag  signals — bonded  to  the  tracks  of  each 
railway  in  both  directions — one  bell  operated  by  each  railway;  that  is,  a  bell  and  wig- 
wag signal  on  each  side  of  the  crossing,  each  of  which  is  bonded  east  and  west  to  the 
railway  it  is  to  protect,  and  which  warns  by  bell  ringing  and  red  disc  waving  the 
approach  of  any  train  from  either  direction  on  that  railway.  That  application  is  the 
one  now  before  the  Board  for  consideration. 

The  crossing  in  question  is  the  intersection  of  the  Bay  Shore  (or  Bay  Bridge) 
road  with  the  tracks  of  the  C.P.R.  and  C.N.R.,  two  parallel  single  tracks  (one  on 

38842  17 


18 


each  railway)  15  feet  apart.  The  road  approaches  the  tracks  from  the  south  at  an 
angle.  The  view  of  eastbound  trains  to  traffic  approaching  the  crossing  from  the 
south  is — at  150  feet  from  the  crossing  one-quarter  of  a  mile;  at  100  feet  therefrom, 
the  same  view. 

To  traffic  approaching  from  the  north — at  150  feet  from  the  crossing,  there  is  a 
view  of  eastbound  trains  of  750  feet;  at  100  feet,  of  1,175  feet. 

The  view  of  westbound  trains  to  traffic  approaching  the  crossing  from  the  north 
is,  at  150  feet,  1,250  feet;  at  100  feet,  900  feet. 

The  view  of  westbound  trains  to  persons  approaching  from  the  south,  at  150  feet 
from  the  crossing,  is  1,025  feet;  at  100  feet  is  925  feet.  Curvature  in  the  track  cur- 
tails the  view  to  some  extent  when  approaching  from  the  north;  and,  in  approaching 
from  the  south,  from  which  direction  there  is  a  substantial  traffic,  the  view  of  east- 
bound  trains,  while  uninterrupted,  is  impaired  by  the  angle  at  which  the  railway 
tracks  and  the  Bay  Bridge  road  approach  each  other  to  intersect  at  the  crossing  in 
question.  This  only  necessitates  care  on  the  part  of  highway  travel  in  keeping  a  sharp 
view  to  the  left — and  over  the  shoulder  the  nearer  the  crossing  is  approached — for 
eastbound  trains  rounding  the  curve  at  the  pumping  station,  about  a  quarter  of  a 
mile  away,  and  the  view  of  westbound  trains  is  interrupted,  though  to  no  serious 
extent,  by  a  brick  house  some  distance  from  the  highway  and  close  to  the  curve  the 
tracks  make  coming  out  of  Belleville.  On  the  whole,  and  having  in  company  with  the 
Assistant  Chief  Commissioner  carefully  examined  the  locality,  I  am  of  opinion  that 
there  is  nothing  in  the  shape  of  obscurity  of  view  in  approaching  the  crossing  from 
either  direction  to  render  it  inherently  dangerous  to  highway  traffic — where  ordinary 
judgment — and  reasonable  care  is  used  to  avoid  danger — with  senses  of  sight  and 
sound  alive  to  the  warning  of  approaching  trains.  If  motorists  approach  the  crossing 
at  a  high  rate  of  speed,  with  curtains  down,  danger  is  incurred,  not  by  the  inherent 
danger  of  the  crossing,  or  the  approaches  thereto,  but  by  neglect  to  observe  reasonable 
precautions  in  a  place  where  danger  lurks  if  that  care  is  not  observed;  the  same 
might  be  said  of  any  crossing. 

The  Bay  Bridge  road  is  undoubtedly  a  heavily  travelled  highway.  It  is  the  only 
avenue  of  approach  from  Prince  Edward  county  to  Belleville  and  of  egress  from  the 
city  to  that  part  of  the  country.  Returns  have  been  furnished  by  both  railways  of 
the  highway  traffic  which  may  be  summarized  and  analyzed  as  follows: — 

CANADIAN  NORTHERN  RAILWAY 

RETURN    FOR   FORTY-EIGHT    HOURS'    HIGHWAY    TRAFFIC.    ENDING   AUGUST    3,  1921 

Pedestrians                                               567       Average  per  hour.   12 

Vehicular     (wagons),     790;     autos,  , 

1,431;    bicycles,    259                          2,480             "         "       "   52 

Trains — Passenger,  21;  freight,  38..        59             "         "       "   1-22 

When  no  trains,  12  hours. 

Pedestrians                                               169        Average  per  hour   14 

Vehicular                                                  771    64 

Balance — when  there  was  traffic,  36  hours. 

Pedestrians                                               348        Average  per  hour   1105 

Vehicular                                                 1,709             "          "       "   47-47 

Trains                                                        59             "          «       «   j.g3 

CANADIAN  PACIFIC  RAILWAY 

RETURN    FOR   FORTY-EIGHT    HOURS  ENDING    JUNE    30,  1921 

Pedestrians   395       Average  per  hour   8-23 

Vehicular  1,005  "  "       "   20-95 

Trains   44  "  "       "   -91 

When  no  trains,  10  hours. 

Pedestrians   40        Average  per  hour   4 

Vehicular   140  "  "       "   14 

"When  there  were  trains,  but  neither  pedestrians  nor  vehicles. ...     5  hours 

When  trains,  but  no  pedestrians   9  hours 

When  trains,  but  no  vehicles   5  hours 

Balance  of  traffic — 38  hours — during  which  there  were  trains  and  pedestrians  or 
vehicles,  or  both  the  latter. 

Pedestrians   355        Average  per  hour   1157 

Vehicular   866  "  "       "   22-78 

Trains   44  "  "       "   115 
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The  difference  shewn  by  the  two  railways — in  highway  traffic — over  the  same 
crossing,  is  marked.  The  heavier  traffic — that  shewn  by  the  Canadian  National — 
occurred  on  part  of  Monday,  whole  of  Tuesday,  and  part  of  Wednesday,  August  1, 
2,  and  3,  while  the  much  lighter  highway  traffic  shewn  by  the  Canadian  Pacific  Kail- 
way  is  for  a  part  of  Tuesday,  the  whole  of  Wednesday,  and  part  of  Thursday,  June 
28,  29,  and  30.  Whatever  the  reason  for  the  difference  the  highway  traffic  as  taken 
by  the  Canadian  National  should  be  taken  as  the  normal  highway  traffic  for  the 
purpose  of  judging  of  the  safety  of  the  crossing,  and  what  would  be  adequate  protec- 
tion therefor,  and  the  train  traffic  to  be  taken  into  consideration  must  be  the  sum 
of  the  two  railways,  and  the  analysis  would  therefore  be,  approximately : — 

On  Both  Railways 

Pedestrians   567        Average  per  hour   12 

Vehicular   2,460  "  "       "   52 

Trains..   103  "  "       "   2  14 

I  have,  in  this  analysis,  made  no  allowance  for  hours  during  which  there  are 
no  trains,  but  distribute  the  highway  traffic  estimate  over  the  whole  forty-eight  hours 
as  to  all  railway  traffic  passing  over  the  highway.  The  result  shews  a  substantial 
traffic — although  not  abnormally  so — by  comparison,  and  having  regard  to  the  factors 
of  approach  and  fairly  good  view. 

The  fact  that  only  one  accident  is  reported  during  a  period  of  ten  years  is  con- 
firmatory of  this,  the  traffic,  although  increasing  with  the  growth  of  the  use  of  the 
motor-car,  having  been  substantial  during  that  time. 

Those  representing  the  Belleville  Chamber  of  Commerce  and  the  township  of 
Ameliasburg  strongly  advocated  the  installation  of  gates  as  the  most  adequate  protec- 
tion at  this  crossing.  With  not  unnatural  zeal  for  the  prevention  of  another  such 
lamentable  accident  as  occurred  in  November,  1916,  whereby  Mr.  Oliver  lost  his  life, 
it  was  urged  by  counsel  that  every  form  of  protection — gates,  watchmen  and  mechanical 
warnings — should  be  installed.  I  quite  understand  the  point  of  view  which  prompted 
this  contention  as,  I  have  no  doubt,  counsel  also  understands  that  this  crossing  being 
but  one  of  many  hundreds  which  the  same  railways  had  to  protect  the  question  of 
cost  is  a  factor  not  to  be  lost  sight  of  in  deciding,  in  each  case,  what  is  the  most 
adequate  protection  for  the  particular  conditions  of  danger  at  each  crossing.  The 
public  has  an  important  duty  cast  upon  it  as  regards  the  exercise  of  ordinary  care 
in  places  of  danger.  The  highway  traveller,  not  being  under  physical  disability  of 
loss  or  impairment  of  vision,  or  hearing,  is'  fully  alive  to  the  danger  attending  every 
crossing  of  a  highway  by  a  railway.  To  such  protection  is  adequately  afforded  by 
such  methods  of  warning  as  will  best  appeal  to  those  senses  of  vision  and  hearing, 
and  awaken  them  to  attention  and  alertness  to  avoid  impending  danger.  The  instinct 
of  self  preservation  being  thus  appealed  to  and  awakened,  the  hazard  can  safely  be 
averted  by  care  and  caution  of  movement  prompted  by  the  warning.  In  these  senses, 
ocular  and  auditory,  being  adequately  and  forcibly  appealed  to,  do  not  have  that  effect, 
there  is  a  failure  of  the  human  element,  not  as  to  protection  of  the  crossing,  but  in 
the  approaching  traveller,  and  if  a  catastrophe  occurs — it  is  chargeable  to  the  neglect 
of  the  means  of  safety  open  to  him — unless  there  is  negligence  of  railway  operation 
otherwise  contributing  to  disaster  and  overriding  the  caution  thus  invoked. 

Protection  by  gates  is  intended  to  afford  a  temporary  physical  barrier  to  access 
to  the  right  of  way  of  the  railway  from  the  highway  while  a  train  is  passing.  Except 
in  daylight  (and  at  night  by  a  stationary  light)  there  is,  in  this  form  of  protection, 
no  appeal  to  the  senses  of  sight  and  sound.  Reckless,  impatient  motorists  have  been 
known  to  drive  through  gates  in  their  eagerness  to  beat  an  approaching  train,  or  to 
avoid  the  delay  involved  in  being  held  while  a  train  is  passing,  resenting  the  physical 
obstacle  in  their  pathway.  The  standard  form  of  gates,  being  of  light  construction, 
makes  this  recklessness  possible.  With  similar  recklessness  pedestrians  crawl  under 
gates  and  fatal  accidents  have  thereby  resulted.  So  that  while  gates  may  in  one 
condition  of  things  be  the  more  suitable  form  of  protection  it  can  hardly  be  said,  I 
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think,  in  the  light  of  the  growth  of  other  forms  of  protection,  to  be  the  highest  form 
of  protection  in  every  case,  in  the  sense  that  any  other  form  is  less  adequate  or  less 
suitable  to  the  conditions  to  be  dealt  with  and  guarded  against. 

During  war  years  the  cost,  of  material  and  labour  incident  to  the  installation  of 
gates  increased  the  capital  cost  of  this  form  of  protection  about  100  per  cent.  The 
cost  of  maintenance  has  likewise  increased  in  about  the  same  proportion,  so  that  the 
cost  of  installation  is  now  approximately  $4,000  and  maintenance  $4,000  annually. 
The  cost  of  protection  by  day  and  night  watchmen  is,  approximately,  $5,000  per 
annum.  What  the  Board  is  concerned  with  in  all  applications .  of  this  nature  is 
securing  the  maximum  protection  suitable  to  the  particular  conditions  in  each  case, 
with  a  due  regard  to  the  necessity  of  keeping  down  costs,  which  often  have  to  be  borne 
proportionately  by  municipalities  as  well  as  railways. 

The  crossing  in  question  is  at  present  protected  by  day  and  night  watchmen,  and, 
apparently,  that  form  of  protection  has  been  satisfactory.  It  has  continued  since  the 
accident  in  November,  1916,  and  no  accident  has  occurred  since  then. 

The  mayor  of  Belleville  submitted  a  suggestion  that  this  crossing  should  be 
closed  by  the  diversion  of  the  Bay  Bridge  road  at  Water  street  and  carrying  it  under 
the  railway  tracks  by  a  subway.  This  suggestion  has  received  careful  consideration 
and  has  been  fully  investigated  and  reported  upon  by  the  Chief  Engineer  of  the 
Board.  The  subway  would  involve  the  raising  of  the  bridges  of  both  railways  across 
the  Moira  river  3J  feet  and  raising  the  tracks  for  a  distance  of  3,600  feet.  Tho 
expense  of  such  a  work  would  be  enormous  if  otherwise  feasible,  but  a  profile  drawn 
by  the  city  engineer  shews  that  in  a  subway  of  11-foot  6-inch  headroom  there  would 
be  at  high-water  2  feet  of  water  in  such  a  subway,  the  average  highwater  being  the 
bottom  of  the  subway,  and  there  would  be  no  drainage.  If  the  headroom  was  14  feet 
instead  of  11  feet  6  inches  which  might  be  neeossary  to  provide  for  loads  of  hay,  etc., 
the  highway  would  be  3  feet  under  water  ;it  highest  water  level,  and  1  foot  under 
water  at  all  times  at  average  water  level.  If  the  tracks  were  not  raised,  with  a  12-foot 
subway,  at  highest  water  record  there  would  be  6  feet  of  water  in  the  subway,  and 
at  average  high  water  there  would  be  4  feet.  If  the  subway  had  headroom  of  14  feet, 
as  would  be  desirable  for  the  class  of  traffic  carried  over  the  road — and  the  tracks 
not  being  raised,  the  highest  water  record  in  the  subway  would  be  7 \  feet  above  the 
bottom  of  the  subway  and  the  average  high-water  would  be  6  feet,  making  the  proposi- 
tion quite  impracticable.  The  question  of  protection  must  therefore  be  considered 
as  to  the  present  location  of  the  crossing. 

What  is  now  asked  is  that  mechanical  watchmen,  that  is — automatic  bells  and 
wig-wag  signals,  be  authorized  as  protection  in  lieu  of  gates  or  the  men  now  guarding 
the  crossing  day  and  night.  The  question,  as  I  have  said,  is  solely  the  adequacy  of 
protection.  If,  in  the  circumstances,  the  substitution  of  the  form  of  protection  askerl 
for  by  the  railways  will  give  sufficient  protection,  and  at  greatly  reduced  cost,  the 
substitution  ought  to  be  made. 

The  superiority  I  see  in  the  form  of  protection  sought  to  be  substituted  and 
authorized  lies  in  the  fact  that  it  is  mechanically  awake  and  operating  whenever  any 
train  at  any  hour  of  the  day,  or  night,  enters  the  trackage  area,  bonded  to  one  or 
other  of  the  bells  on  each  railway.  Eliminating  from  consideration  the  contingency 
of  the  possible  failure  of  the  human  element  in  protection  by  men,  day  and  night, 
through  illness,  sleep,  or  any  other  imperative  and  compelling  cause  incident  to 
nature  (while  not  unmindful  of  its  importance  as  often  shewn  in  the  Board's  records 
of  accidents  at  crossings  protected  by  watchmen)  I  would  emphasize  what  occurred 
to  me  when  making  the  inspection,  and  interviewing  the  watchman  then  on  duty. 
His  vision  is  limited  by  curvature  of  track — often  by  foggy  or  stormy  weather — lie 
receives  no  warning,  except  by  sight  or  sound,  of  the  approach  of  a  train,  and  is  not 
informed  when  trains,  often  of  high  speed,  are  delayed — he  can  only  act  and  be  of 
service  as  a  protector  of  public  safety  when  he  sees  a  train  approaching,  and  from 
.his  position  he  gets  but  short  notice  of  that  fact.    At  night  and  in  cold  or  stormy 
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weather  he  is  in  his  shanty  with  the  door  closed.  A  delayed  high  speed  train  coming 
suddenly  into  his  view — if,  as  his  duty  is,  he  is  continuously  on  the  watch,  and  alert, 
gives  him  but  scant  opportunity  to  jump  up — get  his  disc  in  day-time,  or  his  lamp 
at  night — open  his  door  and  go  out  on  the  crossing.  By  this  time  the  train  would  be 
right  in  or  very  close  to  the  crossing  according  to  its  speed.  Should  it  happen,  as 
in  the  case  of  the  one  accident  recorded  at  the  crossing,  that  there  is  a  train, 
approaching  on  each  railway,  from  the  same  or  opposite  direction.  (If  the  watch- 
man observes  both  trains),  which  side  of  the  railway  is  he  to  stand  to  warn  highway 
travel?  Similar  failure  of  the  human  element  might  occur  in  the  case  of  a  watchman 
in  charge  of  gates.    Instances  of  such  are  of  record  with  the  Board. 

Contrasted  with  these  important  considerations  is  the  fact  that  the  automatic 
bell  and  wig-wag  signal  is  mechanically  alert  the  instant  a  train  enters  the  area  in 
which  it  is  bonded — say  2,000  feet  away  from  the  crossing.  So  that  in  the  one  case, 
while  a  watchman  is  getting  ready  to  flag,  in  the  other  the  bell  is  ringing  and  the 
wig-wag  is  waving  its  imperative  warning  of  danger.  The  loud  alarm  and  waiving 
of  danger  disc  by  day,  and  red  light  at  night,  are  instantaneous  with  the  arrival  of  a 
train  at  the  distant  point  at  which  a  watchman,  if  continuously  alert,  may  first  see 
it  and  prepare  to  warn  its  approach.  In  many  cases  the  mechanical  warning  would 
be  operating  at  the  crossing  before  a  watchman  sighted  an  approaching  train.  Should 
the  mechanism  get  out  of  order  the  Engineer  of  the  last  train  passing  over  the  crossing 
reports  the  fact  at  the  next  telegraph  station,  slow  orders  go  into  force,  and  a  watch- 
man is  immediately  installed  pending  repairs.  The  devices  are  inspected  and  reported 
upon  daily.  This  form  of  protection  has  proved  very  satisfactory  after  being  in 
general  and  growing  use  for  many  years.  It  has  been  improved  to  a  very  high  standard 
of  efficiency. 

After  a  careful  study  of  the  situation  on  the  ground,  and  having  regard  to  all 
the  conditions  existing  at  this  crossing,  I  am  of  opinion  that  in  the  interests  of 
public  safety,  and  of  economy  as  a  minor  and  subsidiary  consideration,  the  substitution 
ought  to  be  authorized.  I  think  that  it  is  more  suitable  than  any  of  the  forms  con- 
sidered, viz.,  gates  and  watchmen,  to  the  conditions  at  this  crossing. 

The  view  to  the  east,  when  approaching  the  crossing  from  the  south  is  partially 
obscured  by  some  trees,  of  no  particular  value.  These,  it  is  said,  are  on  the  property 
of  the  city  and  should  be  removed,  and  the  space  kept  clear.  This  work  the  city 
should  be  required  to  do  at  once  to  the  satisfaction  of  the  Board's  Engineer,  who  will 
furnish  a  sketch  of  the  work  required. 

At  the  northwest  corner  the  Canadian  Northern  Railway  should  be  required  also, 
to  the  satisfaction  of  the  Board's  Engineer,  to  cut  down  to  the  level  of  the  ground 
some  shrub,  about  15  feet  high,  and  keep  the  space  clear. 

I  would  suggest  that  the  city  of  Belleville  (by  itself,  or  in  conjunction  with  the 
township  authorities)  install  on  the  Bay  Bridge  road,  on  each  side  of  this  crossing, 
at  a  distance  of,  say  300  feet,  from  the  rail  and  at  the  right  hand  side  of  the  road, 
approaching  the  crossing  from  each  direction  of  travel,  highway  crossing  warning 
signs  of  the  standard  approved  by  the  Board,  and  light  them  at  night.  This  can  be 
obtained  at  small  expense  by  application  to  the  Chief  Engineer  of  the  Department  of 
Highways,  Toronto.  The  Board  has  no  power,  I  think,  to  direct  this  desirable  auxiliary 
protection,  but  I  feel  sure  that  the  city  and  township  will  cheerfully  act  on  this 
suggestion  and  have  these  signs  installed  as  soon  as  possible.  The  city  should  keep 
them  painted  and  lighted.    There  will  be  no  order  as  to  this. 

With  the  view  improved  by  the  removal  of  the  trees  and  scrub  above  mentioned 
by  the  city  and  the  Canadian  National  Railways,  respectively,  and  with  the  installa- 
tion and  maintenance  in  efficient  working  order  by  the  railways,  respectively,  of  two 
illuminated  electric  bells,  with  wig-wag  signals,  bonded  to  the  track  of  each  railway, 
in  both  directions — one  bell  and  signal  on  each  railway  (each  railway  to  bear  the  cost 
of  installation  and  maintenance  of  the  bell  and  signal  on  its  own  line  of  railway), 
I  think  that  the  most  adequate  protection  possible  will  be  afforded  under  present 
conditions  at  this  crossing. 
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The  Order  of  the  Board,  No.  25932,  dated  March  10,  1917,  and  all  subsequent 
orders  relating  thereto,  will  be  discharged  when  the  substantive  protection  by  bell 
and  wig-wag  signal  thereby  confirmed  and  allowed  shall  have  been  installed  and  in 
efficient  operation  to  the  satisfaction  of  an  Engineer  of  the  Board. 

Ottawa,  March  17,  1922. 

Assistant  Chief  Commissioner  McLean  concurred. 


Application  of  the  Grand  Trunk  Railway  Company  under  Section  51  of  the  Railway 
Act ,  for  an  Order  amending  paragraph  J+  of  Order  No.  llf.lf.62,  dated  July  IS. 
1911,  by  directing  the  City  of  Lachine  to  reimburse  the  applicant  company  the 
cost  of  maintaining  and  operating  the  electric  alarm  bell  directed  by  the  said 
Order  to  be  installed  at  the  highway  crossing  of  the  Grand  Trunk  Railway  known 
as  Second  Avenue,  in  the  Parish  of  Lachine. 

File  No.  14813 

JUDGMENT 

Hon.  F.  B.  Carvell,  Chief  Commissioner : 

This  case  was  heard  at  Montreal  on  the  10th  day  of  January  last,  and  consists 
of  an  application  by  the  Grand  Trunk  Railway  Company  for  an  order  directing  the 
city  of  Lachine,  in  the  province  of  Quebec,  to  pay  the  sum  of  $1,569.34  for  the  cost 
of  maintaining  a  certain  electric  alarm  bell  for  the  last  nine  years,  located  at  what 
is  known  as  Second  avenue,  in  the  said  city  of  Lachine. 

It  appeared  at  the  hearing  that,  by  Order  of  this  Board  No.  14462,  dated  the 
11th  day  of  July,  1911,  upon  the  application  of  the  municipality,  the  farm  crossing 
then  used  as  a  public  crossing  at  Second  avenue,  in  the  parish  of  Lachine,  was  con- 
verted into  a  regular  highway  crossing,  and  at  the  same  time,  the  following  provision 
was  made: — 

"  the  town  of  Lachine  to  be  at  liberty  to  do  the  necessary  work  to  comply 
with  the  Standard  Regulations  of  the  Board  Affecting  Highway  Crossings, 
as  amended  May  4,  1910,  and  after  the  same  have  been  complied  with  the  rail- 
way company  shall  install  an  electric  bell  at  the  said  crossing,  to  the  satisfac- 
tion of  an  Engineer  of  the  Board;  the  town  to  reimburse  the  railway  company 
for  the  expense  thereof  after  the  same  has  been  installed." 

As  there  was  no  question  but  that  the  railway  was  senior  to  the  highway  crossing, 
the  municipality  always  agreed  that  it  should  pay  the  cost  of  installing  the  bell,  but, 
after  nine  years,  the  Grand  Trunk  have  attempted  to  construe  this  order  as  one 
directing  the  municipality  to  pay  the  expense  of  maintenance  as  well  as  installation. 

I  am  unable  to  agree  with  such  construction.  I  think  it  is  very  plain  that,  at 
that  time,  the  Board  only  intended  the  municipality  to  reimburse  the  railway  company 
for  the  expense  of  installing  the  bell  and,  in  all  probability,  the  question  of  main- 
tenance was  not  raised,  because,  at  that  time,  it  was  a  very  small  amount  and,  I 
believe,  was  usually  defrayed  by  the  railway  company. 

However,  as  the  highway  is  clearly  junior  to  the  railway  and  was  forced  across 
the  railway  at  the  request  of  the  public,  I  am  of  the  opinion  that  the  municipality 
should  be  responsible  for  the  maintenance  of  the  bell  as  well  as  its  installation,  but 
only  from  a  date  to  be  designated  by  the  order  based  hereon  and  not  from  the  date 
of  installation. 

This  raises  the  question  of  by  whom  the  maintenance  should  be  performed  and 
the  amount  thereof.  It  is  quite  clear  that  it  must  be  done  by  the  railway  company, 
because  they  alone  are  in  a  position  to  properly  inspect  and  keep  the  bell  as  a  real 
protection  to  the  public  at  the  crossing.    The  railway  company  are  claiming  $393 
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for  the  last  year  as  the  cost  of  maintenance,  but  explain  that  a  portion  of  this  is  the 
cost  of  relaying  track.  Mr.  Mountain  has  given  me  various  estimates  from  $150  to 
$200  as  the  average  cost  of  maintaining  one  of  these  bells,  but,  in  my  opinion,  there 
is  no  necessity  for  any  such  amounts  being  expended  on  maintenance  of  this  kind 
as  are  claimed  by  the  railway  company.  Certainly,  it  would  be  unfair  to  order  the 
municipality  to  pay  what  the  railway  company  may  contend  it  has  or  will  cost  them 
annually  for  such  maintenance,  and,  therefore,  I  would  feel  I  was  doing  a  great 
injustice  to  any  municipality  to  order  them  to  pay  for  maintenance  on  this  basis.  It 
can  only  be  done  by  a  fixed  amount,  and,  if  the  railway  companies  are  willing,  by  a 
lack  of  supervision,  or  otherwise,  to  run  up  the  cost  of  inspecting  one  bell  within 
a  few  miles  of  the  city  of  Montreal,  even  if  it  includes  some  extra  work,  to  $393, 
they  should  be  the  sufferers  for  their  negligence  and  not  the  municipality. 

I,  therefore,  think  that,  for  the  future,  the  cost  of  maintenance  of  this  bell  should 
be  upon  the  municipality;  the  work  to  be  done  by  the  railway  company;  and  the 
municipality  to  pay  the  Grand  Trunk,  until  further  orders,  the  sum  of  $150  per 
year  for  such  protection  as  and  from  the  1st  day  of  January,  1922. 
Ottawa,  March  25,  1922. 

Deputy  Chief  Commissioner  Nantel  concurred. 


ORDER  No.  32224 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  for  approval  of  a  passenger  car,  known  as  "The  Gas 
Car,"  propelled  by  gasolene,  and  shown  on  the  plans  marked  "A,"  "B,"  "C" 
"D,"  "E,"  "F,"  "  G,"  "H,"  and  "I"  on  file  with  the  Board  under  file  No. 
3U30. 

Saturday,  the  25th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence.,  Commissioner. 

Upon  reading  the  application  and  the  submissions  filed  in  support  thereof;  and 
upon  the  report  and  recommendation  of  the  Mechanical  Expert  of  the  Board, — 

The  Board  Orders: 

1.  That  the  applicants  be,  and  they  are  hereby,  authorized  to  operate  upon  their 
railway  a  passenger  car  propelled  by  gasoline  and  constructed  according  to  the  said 
detail  plans  marked  "  A,"  "  B,"  "  C,"  "  D,"  "  E,"  "  F,"  "  G,"  "  H,"  and  "  I,"  on  file 
with  the  Board  under  file  ~No.  31430;  the  motive  power  to  be  a  six-cylinder  gasolene 
engine;  and  that,  before  the  said  car  is  put  into  operation,  the  same  be  inspected  and 
approved  by  the  Mechanical  Expert  of  the  Board. 

2.  That  the  Board  hereby  reserves  the  right,  at  any  time  hereafter,  upon  the 
report  of  its  Chief  Operating  Officer  or  its  Mechanical  Expert,  to  order  any  changes 
or  improvements  in  the  said  plans,  or  in  any  car  constructed  thereupon,  which  to  it 
may  seem  necessary  for  the  safety  and  convenience  of  the  public  or  the  employees  of 
the  applicants;  and  the  Board  further  reserves  the  right,  at  any  time,  to  direct  the 
discontinuance  of  the  passenger  service  to  be  afforded  by  any  car  built  according 
to  the  said  plans,  and  the  substitution  therefor  of  other  service. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OKDER  No.  32233 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "  applicants'/  under  Section  380  of  the  Railway  Act,  1919,  for 
approval  of  their  Standard  Mileage  Freight  Tariffs  C.R.C.  No.  E.S90  and 
E.393,  on  file  with  the  Board  under  file  No.  21880. 

Monday,  the  27th  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Traffic  Officer  of  the 
Board, — 

The  Board  orders:  That  the  applicants'  Standard  Mileage  Freight  Tariffs,  C.R.C. 
No.  E.  390,  in  so  far  as  the  same  applies  to  the  Halifax  and  Southwestern  Railway 
Company  and  C.R.C.  No.  E.  393,  on  file  with  the  Board  under  file  No.  21880,  be,  and 
they  are  hereby,  approved;  the  said  tariffs,  together  with  a  reference  to  this  order,  to 
be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  .Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32245 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company,  hereinaftet 
called  the  "  the  applicant  company/  under  Section  188  of  the  Railway  Act,  1919, 
for  approval  of  the  location  and  details  of  its  proposed  new  station  at  Dixie, 
Quebec,  as  shown  on  the  plan  dated  October  3,  1921,  on  file  with  the  Board 
under  File  No.  5769.105. 

Friday,  the  31st  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  the  city  of  Lac-hine,  filed — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  new  station  at  Dixie,  in  the  parish  of  Lachine,  county  of  Jacques  Cartier, 
and  province  of  Quebec,  as  shown  on  the  said  plan  on  file  with  the  Board  under  File 
No.  5769.105,  be,  and  they  are  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32281 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "  applicants"  for  permission  to  close  the  agency  at  Hillier  Station,  in  the 
province  of  Ontario,  mileage  16-5  Picton  Subdivision. 

File  No.  17327 

Friday,  the  7th  day  of  April,  A.D.  1922. 

Hon.  F.  B.  Carvbll,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application,  and  the  report 
and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

The  Board  orders:  That  the  applicants  be,  and  they  are  hereby,  authorized,  until 
further  order,  to  remove  the  station  agent  at  Hillier,  in  the  province  of  Ontario, 
subject  to  and  upon  the  condition  that  a  caretaker  be  appointed  to  see  that  the  station 
building  is  kept  clean  and,  when  necessary,  heated  and  lighted  for  the  accommodation 
of  passengers  on  the  arrival  and  departure  of  trains,  and  to  take  care  of  L.C.L.  freight 
and  express  shipments. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32292 

In  the  matter  of  the  Order  of  the  Board  No.  31850,  dated  December  2,  1921,  author- 
izing the  Canadian  Pacific  Railway  Company  to  remove  the  station  agent  at 
Monarch,  Alberta,  upon  the  condition  that  a  caretaker  agent  be  appointed. 

File  No.  4205.320 

Monday,  the  10th  day  of  April,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  railway  company, — 
The  Board  orders:  That  the  said  Order  No.  31850,  dated  December  2,  1921,  be 
amended  by  striking  out  all  the  words  after  the  word  "  condition,"  in  the  fourth  line, 
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and  substituting  in  lieu  thereof  the  words,  "  that  a  caretaker  be  appointed  to  see  that 
the  station  building  is  kept  clean  and,  when  necessary,  heated  and  lighted  for  the 
accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to  take  care 
of  L.C.L.  freight  and  express  shipments." 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32305 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  '[  applicant  company','  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  connection  with  the 
Grand  Trunk  Pacific  Railway  at  mileage  196-80  Three  Hills  Subdivision, 
authorized  under  Order  No.  32177,  dated  March  2,  1922.  ' 

File  No.  31554.1 

Wednesday,  the  12th  day  of  April,  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  north  connection  with  the  Grand  Trunk  Pacific 
Branch  Lines  Company's  Three  Hills  Subdivision,  from  mileage  0-43  on  the  connec- 
tion authorized  by  Order  No.  31841,  dated  November  30,  1921,  through  section  33, 
township  23,  range  29,  west  4th  meridian,  and  section  4,  township  24,  range  29,  west 
4th  meridian,  to  a  point  on  the  Three  Hills  Subdivision  of  the  Grand  Trunk  Pacific 
Branch  Lines  Company,  at  mileage  196-80,  near  Barlow,  in  the  province  of  Alberta, 
a  distance  of  0-24  miles. 

F.  B.  CARVELL, 

Chief  C om  m  issioner. 


ORDER  No.  32307 

In  the  matter  of  the  Order  of  the  Board  No.  31871,  dated  August  9,  1921,  requiring 
the  Canadian  National  Railways,  inter  alia,  to  maintain  a  caretaker  agent  at 
Elgin,  Ontario;  and  the  application  of  the  Railway  Company  for  an  Order4 
amending  the  said  Order  No.  31371,  to  provide  for  the  appointment  of  a  care- 
taker. 

File  No.  4205.73 

Thursday,  the  13th  day  of  April,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

G.  Lawrence,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application, — 

The  Board  orders:  That  the  said  Order  No.  31371,  dated  August  9,  1921,  be,  and 
it  is  hereby,  amended  by  striking  out  all  the  words  after  the  word  "  condition,"  in 
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the  third  line  of  paragraph  2,  and  substituting  therefor  the  following  words, 
namely : — 

"  That  a  caretaker  be  maintained  at  the  said  station  to  see  that  the  station 
building  is  kept  clean,  and  when  necessary  heated  and  lighted  for  the  accom- 
modation of  passengers  on  the  arrival  and  departure  of  trains,  and  to  take 
care  of  L.C.L.  freight  and  express  shipments." 

F.  B.  CARVELL, 

Chief  Commissioner. 

GENERAL  ORDER  NO.  362 

In  the  matter  of  the  General  Order  of  the  Board  No.  107,  dated  July  k,  1913,  prescrib- 
ing regulations  to  be  adopted  by  railway  companies  for  the  prevention  of  fires. 

File   No.  4741-A 

Wednesday,  the  19th  daj  of  April,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  by  the  Railway  Association  of  Canada,  on 
behalf  of  the  railway  companies  interested;  and  upon  the  report  and  recommendation 
of  the  Chief  Operating  Officer  and  the  Chief  Fire  Inspector  of  the  Board, — 
The  Board  Orders  as  follows: 

1.  That  Orders  Nos.  3245,  dated  July  4,  1907;  3465,  dated  August  14,  1907;  8903, 
dated  December  15,  1909;  15995,  dated  February,  10,  1912;  16570,  dated  May  22,  1912; 
and  General  Order  No.  107,  dated  July  4,  1913.  be,  and  they  are  hereby,  rescinded. 

2.  Unless  exempted  by  special  order  of  the  Board,  every  railway  company  subject 
to  the  legislative  authority  of  the  Parliament  of  Canada,  the  railway  of  which  is  under 
construction  or  being  operated  by  steam,  shall  cause  all  locomotives  and  other  portable 
boilers,  other  than  those  using  oil  as  fuel,  used  on  the  railway,  to  be  fitted  and  kept 
fitted  in  good  order  with  practical  and  efficient  devices  for  arresting  the  escape  of 
sparks  or  live  coals,  as  hereinafter  set  forth: — 

(a)  Every  locomotive  boiler  equipped  with  an  extension  smokebox  shall  have 
installed  therein,  so  as  to  extend  completely  over  the  aperture  through  which  the  smoke 
ascends,  a  double-crimped  wire  netting,  the  mesh  of  which  shall  not  be  larger  than 
2 1  by  2£  per  inch  of  No.  10  Birmingham  wire  gauge;  the  openings  of  said  mesh  not 
to  exceed  a  quarter  of  an  inch  and  one  sixty -fourth  (that  is  seventeen  sixty -fourths) 
of  an  inch  square  when  new.  The  condemning  limit  of  the  said  netting  shall  be 
nineteen  sixty-fourths  of  an  inch. 

Experimental  or  improved  devices  which  are  not  in  full  accord  with  this  clause 
shall  be  tried  only  on  receipt  of  permission  from  the  Chief  Operating  Officer  of  the 
Board. 

(b)  Every  locomotive  equipped  with  a  diamond  stack  shall  be  fitted  with  a  cast- 
iron  deflecting  cone  and  double-crimped  wire  netting,  with  a  mesh  not  more  than  3 
by  3  per  inch  of  No.  10  Birmingham  Wire  Gauge,  placed  in  the  flare  of  the  diamond 
of  the  stack,  so  as  to  cover  the  same  completely ;  the  openings  of  the  said  mesh  not  to 
exceed  three-sixteenths  and  one  sixty-fourth  (that  is  thirteen  sixty-fourths)  of  an 
inch  square  when  new.  The  condemning  limit  of  the  said  netting  shall  be  fifteen 
sixty-fourths  of  an  inch. 

(c)  All  steam  shovels,  ditching  machines  and  pile  drivers,  having  exhaust  in  stack 
and  burning  coal,  shall  be  equipped  with  a  wire  netting  in  the  front  end,  in  accordance 
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with  the  standard  prescribed  in  subsection  (a),  or  with  a  bonnet  screen  or  double- 
crimped  wire  netting  mesh  device  on  the  top  of  the  smoke  stack,  as  may  be  most 
practicable.  All  openings  between  the  bonnet  netting  and  stack  must  be  fitted  so  as 
to  leave  no  opening  larger  than  the  mesh  of  the  netting.  The  condemning  limit  of 
the  said  netting  shall  be  the  same  as  subsection  (a). 

3.  Manhole,  and  door  openings  of  superheater  type  next  to  the  tube  sheet,  shall 
be  securely  closed  and  held  in  place  by  cotters  or  keys,  so  constructed  that  they  cannot 
fall  out.  All  dead  plates  and  nettings  shall  be  securely  fastened  to  the  smokebox  shell 
by  angle  irons  of  sufficient  width  to  hold  the  same  in  position.  In  no  case  must  there 
be  an  opening  in  the  dead  plates  where  fitted  around  steam  pipes  or  superheater  doors, 
or  any  joints,  in  excess  of  one-eighth  of  an  inch  in  width.  Cement  or  asbestos  must 
not  be  used  to  fill  openings  in  the  fitting  of  fire-protective  appliances. 

4.  (a)  The  openings  of  ashpans  of  locomotives  with  narrow  fireboxes  shall  be 
covered  with  metal  dampers. 

(b)  Ashpan  slides  and  doors  of  locomotives,  when  closed,  shall  be  secured  in  that 
position  by  a  heavy  spring  or  by  any  other  positive  method. 

(c)  Locomotive  ashpan  draft  ports  or  openings  shall  be  protected  by  solid  deflect- 
ing plates,  netting,  or  perforated  plates,  so  placed  as  to  protect  the  opening.  Where 
netting  is  used,  it  shall  be  protected  by  deflecting  plates. 

(d)  On  locomotives  where  rods  pass  through  the  ashpan,  the  opening  for  opera- 
tion shall  be  no  larger  than  is  actually  necessary,  and  shall  be  protected  wherever  prac- 
ticable by  deflecting  aprons  or  hoods,  so  placed  as  to  prevent  the  escape  of  ashes  and 
fire.  Damper  rods  from  the  cab  shall  be  disconnected  between  the  first  day  of  April 
and  the  first  day  of  November  each  year,  or  during  the  additional  period,  if  any,  as 
provided  in  subsection  (/). 

(e)  Overflow  pipes  from  injectors,  or  a  separate  pipe  from  boiler,  or  water  pipes 
from  injector  delivery  pipe,  shall  be  fitted  into  the  ashpans  with  the  necessary  valve 
and  other  fixtures  to  supply  water  to  all  hoppers  of  the  ashpan  at  the  same  time. 

(/)  Sufficient  water  to  dampen  ashes  and  extinguish  fire  falling  from  the  grates 
must  be  supplied  from  April  1  to  November  1  each  year,  or  during  such  additional 
period  as  may  be  required  in  any  particular  territory  by  the  Chief  Operating  Officer 
of  the  Board. 

5.  That  every  railway  company  provide  adequate  inspection  at  terminal  or 
divisional  points  where  its  locomotive  engines,  steam  shovels,  ditching  machines,  and 
pile  drivers  are  housed  and  repaired,  and  at  other  points  where  necessary,  and  cause — 

(a)  An  examination  to  be  made,  at  least  once  a  week,  of — 

(1)  The  netting; 

(2)  Dead  plates; 

(3)  Ashpans; 

(4)  Dampers; 

(5)  Slides  and  doors; 

(6)  Any  other  fire-protective  appliances; 

(b)  And  a  record  to  be  kept  of  every  inspection  in  a  book  to  be  furnished  by  the 
railway  company  for  the  purpose,  showing — 

(1)  The  numbers  of  engines,  steam  shovels,  ditching  machines,  and  pile 
drivers  inspected; 

(2)  The  date  and  hour  of  day  of  such  inspection; 

(3)  The  condition  of  the  said  fire^protective  appliances  and  arrangements; 
and 

(4)  A  record  of  repairs  made  in  any  of  the  above-mentioned  fire-protective 
appliances. 

The  said  book  to  be  open  for  inspection  by  any  authorized  officer  of  the 
Board. 
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(c)  In  case  any  of  the  said  fire-protective  appliances  are  fonnd  to  be  defective, 
the  said  equipment  shall  be  removed  from  service,  and  shall  not  (during  the  said 
prescribed  period)  be  returned  to  service  unless  and  until  such  defects  are  remedied. 

(d)  Every  railway  company  shall  make  an  independent  examination  of  the  fire- 
protective  appliances  on  all  locomotives,  steam  shovels,  ditching  machines,  and  pile 
drivers  of  such  company,  at  least  once  each  month,  and  the  conditions  of  such  fire- 
protective  appliances  shall  be  reported  direct  to  the  chief  Mechanical  Officer  of  the 
railway  company,  or  other  chief  officer  held  responsible  for  the  condition  of  the  motive 
power  of  the  said  company. 

G.  That  no  employee  of  any  such  railway  company — 

(a)  Do  or  in  any  way  cause,  damage  to  the  netting  or  other  fire-protective 
appliances  on  any  locomotive  or  other  boiler  in  service. 

(b)  Open  the  back  dampers  of  any  locomotive  while  running  ahead,  or  the  front 
dampers  while  running  tender  first,  except  when  there  is  snow  on  the  ground  and  it  is 
necessary  to  take  such  action  in  order  to  have  the  engine  steam  properly. 

7.  That  no  such  railway  company  permit  fire,  live  coals,  or  ashes  to  be  deposited 
on  its  tracks  or  right  of  way,  unless  they  are  extinguished  immediately  thereafter, 
except  in  pits  provided  for  the  purpose. 

8.  That  unless  otherwise  ordered,  no  such  railway  company,  between  April  1  and 
November  1,  burn  as  fuel  on  its  locomotives,  steam  shovels,  ditching  machines,  and 
pile  drivers,  any  coal  not  possessing  good  coking  properties,  the  use  of  which  with 
standard  front-end  fire-protective  appliances  prescribed  by  clause  2,  results  in  the 
emission  of  sparks  from  the  stack  to  an  extent  deemed  by  the  Board  to  be  dangerous 
to  the  public  interest,  unless  such  equipment  is  provided  with  special  fire-protective 
appliances  approved  by  the  Board.  "Whether  any  particular  coal  possesses  good  coking 
properties  shall  be  determined  by  certificate  from  the  Mines  Branch,  Department  of 
Mines,  Ottawa. 

9.  That  railway  companies  take  all  reasonable  precautions  to  eliminate  the  danger 
of  fires  being  set  along  railway  lines  by  passengers  and  employees  throwing  burning 
smoking  materials  from  trains.  The  measures  to  be  taken  shall  include  the  posting 
of  warning  notices  in  cars  or  compartments  of  cars  in' which  smoking  is  permitted, 
and  the  issuance  at  suitable  intervals  during  the  fire  season  of  verbal  warnings  to 
passengers  in  such  cars  or  compartments,  including  observation  platforms  and  open 
observation  cars.  The  territory  within  which  they  shall  be  effective  shall  be  deter- 
mined by  the  Chief  Fire  Inspector. 

10.  That  every  such  railway  company  establish  and  maintain  fireguards  along 
the  route  of  its  railway  as  the  Chief  Fire  Inspector  may  prescribe.  The  nature, 
extent,  establishment,  and  maintenance  of  such  fireguards  shall  be  determined  as 
follows : — 

(a)  The  Chief  Fire  Inspector  shall  each  year  prepare  and  submit  to  every  sucli 
railway  company  a  statement  of  the  measures  necessary  for  establishing  and  main- 
taining the  routes  of  such  railways  in  a  condition  safe  from  fire,  so  far  as  may  be 
practicable. 

(b)  Said  measures  may  provide  for  the  cutting  and  disposal  by  fire  or  otherwise 
of  all  or  any  growth  of  an  inflammable  character,  and  the  burning  or  other  disposal 
of  debris  and  litter,  on  a  strip  of  sufficient  width  on  one  or  both  sides  of  the  track; 
the  ploughing  or  digging  of  land  in  strips  of  sufficient  width  on  one  or  both  sides  of 
the  track;  and  such  other  work  as  may,  under  the  existing  local  conditions  and  at 
reasonable  expense,  tend  to  reduce  to  a  minimum  the  occurrence  and  spread  of  fire. 

(c)  Said  statements  of  the  Chief  Fire  Inspector  shall  be  so  arranged  as  to  deal 
with  and  prescribe  measures  for  each  separate  portion  of  such  railway  upon  and 
adjacent  to  which  the  fire  risk  calls  for  specific  treatment.  The  intention  shall  be  to 
adjust  the  protective  measures  to  the  local  conditions,  and  to  make  the  expense  propor- 
tionate to  the  fire  risk  and  possible  damage. 
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(d)  Said  statements  of  the  Chief  Fire  Inspector  shall  prescribe  dates  on  or 
within  which  the  foregoing  protective  measures  shall  be  commenced  and  completed, 
and  the  fireguards  maintained  in  a  clean  and  safe  condition. 

(e)  No  such  railway  company  shall  permit  its  employees,  agents,  or  contractors 
to  enter  upon  land  under  cultivation  to  construct  or  maintain  fireguards,  without 
the  consent  of  the  owner  or  occupant  of  such  land. 

(/)  Wherever  the  owner  or  occupant  of  such  land  objects  to  the  construction  or 
maintenance  of  fireguards,  on  the  ground  that  the  said  construction  or  maintenance 
would  involve  unreasonable  loss  or  damage  to  property,  the  company  shall  at  once 
refer  the  matter  to  the  Board,  giving  full  particulars  thereof,  and  shall  in  the  mean- 
time refrain  from  proceeding  with  the  work. 

(g)  No  such  railway  company  shall  permit  its  agents,  employees,  or  contractors 
to  leave  gates  open  or  to  cut  or  leave  fences  down  whereby  stock  or  crops  may  be 
injured,  or  to  do  anv  other  unnecessary  damage  to  property  in  the  construction  or 
maintenance  of  fireguards. 

11.  That  in  carrying  out  the  provisions  of  section  280  of  the  Railway  Act,  1919, 
which  enacts  that  "  the  company  shall  at  all  times  maintain  and  keep  its  right-of-way 
free  from  dead  or  dry  grass,  weeds,  and  other  unnecessary  combustible  matter,"  no 
such  railway  company,  or  its  agents  or  contractors,  between  the  first  day  of  April 
and  the  first  day  of  November,  burn  or  cause  to  be  burned  any  ties,  cuttings,  debris, 
or  litter  upon  or  near  its  right-of-way,  except  under  such  supervision  as  will  prevent 
such  fires  from  spreading  beyond  the  strip  being  cleared.  The  Chief  Fire  Inspector 
or  other  authorized  officer  of  the  Board  may  require  that  no  such  burning  be  done 
along  specified  portions  of  the  line  of  any  such  railway,  except  with  the  written  per- 
mission or  under  the  direction  of  the  Chief  Fire  Inspector  or  other  authorized  officer 
of  the  Board. 

12.  That  the  railway  company  provide  and  maintain  a  force  of  fire  rangers  fit 
and  sufficient  for  efficient  patrol  and  fire-fighting  duty  during  the  period  from  the 
first  day  of  April  to  the  first  day  of  November  of  each  year;  and  the  methods  of  such 
force  shall  be  subject  to  the  supervision  and  direction  of  the  Chief  Fire  Inspector 
or  other  authorized  officer  of  the  Board. 

13.  That  the  Chief  Fire  Inspector  each  year  prepare  and  submit  to  each  and 
every  railway  company  a  statement  of  the  measures  such  railway  companies  shall  take 
for  the  establishment  and  maintenance  of  said  specially  organized  force.  Said  state- 
ments, among  other  matters,  may  provide  for, — 

(a)  The  number  of  men  to  be  employed  on  the  said  force,  their  location  and 
general  duties,  and  the  methods  and  frequency  of  the  patrol ; 

(b)  The  acquisition  and  location  of  necessary  equipment  for  transporting  the 
said  force  from  place  to  place,  and  the  acquisition  and  distributing  of  suitable  fire- 
fighting  tools;  and 

(c)  Any  other  measures  which  are  considered  by  him  to  be  essential  for  the 
immediate  control  of  fire  and  may  be  adopted  at  reasonable  expense. 

14.  That  every  such  railway  company  instruct  and  require  its  sectionmen  and 
other  employees,  agents,  and  contractors  to  take  measures  to  report  and  extinguish 
fires  on  or  near  the  right-of-way  as  follows: — 

(a)  Conductors,  engineers,  or  trainmen  who  discover  or  receive  notice  of  the 
existence  and  location  of  a  fire  burning  upon  or  near  the  right-of-way,  or  of  a  fire 
which  threatens  land  adjacent  to  the  right-of-way,  shall  report  the  same  by  wire  to 
the  superintendent,  and  shall  also  report  it  to  the  agent  or  persons  in  charge  at  the 
next  point  at  which  there  shall  be  communication  by  telegraph  or  telephone,  and 
to  the  first  section  employees  passed.  Notice  of  such  fire  shall  also  be  given  immedi- 
ately by  a  system  of  warning  whistles,  or  by  such  other  method  as  may  be  approved 
by  the  Board. 

(b)  It  shall  be  the  duty  of  the  superintendent,  or  agent,  or  person  so  informed  to 
notify  immediately  the  nearest  forest  officer  and  the  nearest  section  employees  of  the 
railway,  of  the  existence  and  location  of  such  fire. 
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(c)  When  fire  is  discovered,  presumably  started  by  the  railway,  such  sectionmen 
or  other  employees  of  the  railway  as  are  available  shall,  either  independently  or  at 
the  request  of  any  authorized  forest  officer,  proceed  to  the  fire  immediately  and  take 
action  to  extinguish  it:  Provided  such  sectionmen  or  other  employees  are  not  at  the 
time  engaged  in  labours  immediately  necessary  to  the  safety  of  trains. 

(d)  In  case  the  sectionmen  or  other  employees  available  are  not  a  sufficient  force 
to  extinguish  the  fire  promptly,  the  railway  company  shall,  either  independently  or 
at  the  request  of  any  authorized  forest  officer,  employ  such  other  labourers  as  may 
be  necessary  to  extinguish  the  fire;  and  as  soon  as  a  sufficient  number  of  men,  other 
than  the  sectionmen  and  regular  employees,  is  obtained,  the  sectionmen  and  other 
regular  employees  shall  be  allowed  to  resume  their  regular  duties. 

(e)  The  provisions  of  this  section  shall  apply  to  all  fires  occurring  within  300 
feet  of  the  railway  track,  unless  proof  shall  be  furnished  that  such  fires  were  not 
caused  by  the  railway. 

15.  That  every  such  railway  company  give  particular  instructions  to  its  employees 
in  relation  to  the  foregoing  regulations,  and  cause  such  instructions  to  be  posted  at 
all  stations,  terminals  and  section  houses  along  its  lines  of  railway.  In  case  said 
instructions  are  not  also  carried  in  employees'  time  tables  during  said  prescribed 
period,  or  in  "  operating  "  and  "  maintenance-of-way  "  rule  books,  they  shall,  previous 
to  April  1  of  each  year,  be  reissued  to  all  employees  concerned,  in  the  form  of  special 
instructions.  The  Chief  Operating  Officer  or  the  Chief  Fire  Inspector,  as  the  case- 
may  be,  may  waive  the  above  requirements  in  whole  or  in  part,  as  to  lines  or  portions 
of  lines  where,  in  his  judgment,  the  fire  danger  is  not  material. 

16.  That  every  such  railway  company  allowing  or  permitting  the  violation  of,  or 
in  any  respect  contravening  or  failing  to  obey  any  of  the  foregoing  regulations,  be 
subject,  in  addition  to  any  other  liability  which  the  said  company  may  have  incurred, 
to  a  penalty  of  one  hundred  dollars  for  every  such  offence. 

17.  That  if  any  employee  or  other  person  included  in  the  said  regulations,  fails 
or  neglects  to  obey  the  same,  or  any  of  them,  he  shall,  in  addition  to  any  other 
liability  which  he  may  have  incurred,  be  subject  to  a  penalty  of  twenty-five  dollars  for 
every  such  offence. 

18.  That  the  Board  may,  upon  the  application  of  any  railway  company  or  other 
party  interested,  vary  or  rescind  any  order  or  direction  of  the  Chief  Fire  Inspector, 
made  pursuant  to  the  provisions  of  this  Order. 

F.  B.  CARVELL, 

Chief  Commissioner. 


32 


CIBCULAE  No.  196 

General  Order  No.  330,  re  Inspection  of  Steam  Railway  Boilers 

File  No.  29110.1 
April  11,  1922. 

Under  direction  of  the  Board,  I  enclose  you  herewith  draft  order  herein,  and  1 
am  directed  to  state  that  all  railway  companies  subject  to  the  Board's  jurisdiction 
are  required  to  show  cause  why  the  recommendation  of  the  Board's  Mechanical 
Expert,  as  set  forth  in  the  said  draft,  should  not  be  put  into  full  force  and  effect. 

By  order  of  the  Board. 

A.  D.  CAETWEIGHT, 
Secretary. 

OEDEE  No.  .  . 

In  pursuance  of  the  powers  conferred  upon  it,  and  for  the  further  carrying  out  of  the 
General  Order  of  the  Board  No.  330  re  the  Inspection  of  Railway  Steam  Boilers, 
other  than  Locomotive  Boilers. 

File  No.  29110.1 

It  is  hereby  ordered  that  all  railway  companies  under  the  jurisdiction  of  the 
Board  file  with  the  Chief  Operating  Officer  of  the  Board,  within  thirty  days  from  this 
date,  a  list  showing  the  numbers  of  all  stationary  boilers  owned  by  them;  and  also 
file  from  time  to  time  with  the  Chief  Operating  Officer  of  the  Board  a  list  giving  the 
numbers  of  any  additional  stationary  boilers  that  may  be  purchased,  built  or  leased 
by  the  said  railway  companies. 
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Application,  Department  Public  Highways,  Province  of  Ontario,  for  Order  directing 
Grand  Trunk  and  Canadian  Pacific  Railway  Companies  to  round,  at  iheir 
expense,  the  turn  at  the  northerly  approach  to  bridge  over  trades  of  said  Com- 
panies on  Lot  16,  Township  of  Murray,  about  k  miles  west  of  Trenton,  so  that 
radius  of  curvature  will  be  about  30  feet;  and  for  adjustment  by  Board  of 
expenditure  of  $1,025.75  incurred  by  the  said  Department  for  grading  required  to 
round  south  end  of  said  bridge;  and  for  Order  directing  -said  Railway  Companies 
to  reimburse  the  said  Department  to  the  extent  of  tdl£^JplJram3e&  >w 

•File  No.  3701-32 

JUDGMENT  ; 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner.  J  / 

By  Order  of  this  Board  No.  24418,  dated  the  8th  -day  of  November,  1915,  the 
Grand  Trunk  Railway  Company  was  ordered,  the  Canadian  Pacific  Railway  Company 
consenting,  to  divert  the  Kingston  road,  in  the  townships  of  Brighton  and  Murray, 
about  four  miles  west  of  the  town  of  Trenton,  as  set  forth  therein  and  according  to 
plans  on  file  with  the  Board,  and,  in  the  said  Order,  it  was  directed  that  20  per  cent  of 
the  cost  thereof,  not  exceeding  $5,000,  be  paid  out  of  the  Railway  Grade  Crossing 
Fund.  The  work  was  completed,  and,  in  the  month  of  August,  1916,  the  Chief  Engi- 
neer of  this  Board  certified  that  the  work  had  cost  $31,579.95,  that  the  charges  were 
fair  and  just,  and  that  the  crossing  in  question  was  in  existence  on  the  1st  day  of 
April,  1909,  and,  thereupon,  the  sum  of  $5,000  was  paid  out  of  the  Grade  Crossing 
Fund. 

Since  that  date,  the  great  increase  of  automobile  traffic  has  made  the  road  danger- 
ous at  both  the  northern  and  southern  turns  of  the  approach  to  the  bridge  where  it" 
crosses  the  Canadian  Pacific  and  Grand  Trunk  Railways'  tracks.  At  a  hearing  on  the 
7th  day  of  March  last,  it  was  stated  by  Mr.  Hogarth,  the  engineer  of  the  Department 
of  Public  Highways  of  the  province  of  Ontario,  that  the  turns  at  both  ends  of  the 
said  bridge  were  dangerous  to  traffic,  that  a  number  of  accidents  had  occurred  and  one 
man  had  died  as  a  result  thereof,  that  the  province  had  rounded  or  flattened  the  curve 
on  the  southern  end  at  a  cost  of  $1,025.75,  and  asked  that  the  province  be  reimbursed 
thie  amount  by  the  two  railway  companies  concerned.    He  also  contended  that  the 
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northern  end  should  be  treated  in  the  same  manner,  excepting  that  it  would  have  to 
be  constructed  of  wood,  as  it  was  on  the  top  of  a  high  embankment,  and  Mr.  Chisholm, 
for  the  Grand  Trunk  Railway  Company,  stated  that  $1,270  was  about  the  cheapest 
price  for  which  it  could  be  done.    These  two  amounts  together  would  total  $2,295.75. 

The  railway  companies  contended  that  they  had  constructed  the  diversion  accord- 
ing to  the  order  of  the  Board  and  to  the  satisfaction  of  its  Chief  Engineer,  and, 
therefore,  especially  as  both  the  turns  in  question  are  outside  the  railway  and  on  the 
public  highway,  they  should  not  be  compelled  to  contribute  anything  further  to  the 
protection,  and  in  this  view  I  concur. 

The  question  was  raised  at  the  hearing  as  to  whether  or  not  the  Board  would  be 
justified,  in  view  of  the  amendment  to  the  Grade  Crossing  Fund  Act  as  found  in  section 
262  of  the  Railway  Act,  1919,  in  increasing  the  contribution  therefrom  from  20  per 
cent  to  twenty-five  per  cent  or  to  such  an  amount  within  the  25  per  cent,  not  exceeding 
$15,000,  as  would  be  required  for  this  particular  work,  and,  on  a  careful  examination 
of  the  said  section,  I  am  of  the  opinion  that  such  power  rests  in  this  Board.  We  have 
the  right  to  expend  certain  moneys  for  the  protection,  safety,  and  convenience  of  the 
public  in  respect  of  highway  crossings  of  railways  at  rail  level  in  existence  on  the  1st 
day  of  April,  1909,  as,  in  our  judgment,  may  be  proper,  so  long  as  the  amount  does 
not  exceed  25  per  cent  of  the  cost  of  actual  construction  nor,  in  the  total  exceed  the 
sum  of  $15,000,  the  only  limitations  being  that  no  such  money  shall,  in  any  one  year, 
be  applied  to  more  than  six  crossings  on  any  one  railway  in  any  one  municipality  or 
more  than  once  in  any  one  year  to  any  one  crossing.  Twenty  per  cent  was  paid  in 
1916;  nothing  has  since  been  paid;  the  road  prior  to  the  construction  of  the  bridge  was 
a  level  crossing  and  was  in  existence  before  the  1st  day  of  April,  1909;  no  amount 
has  since  been  contributed  out  of  the  Grade  Crossing  Fund,  neither  has  any  money 
been  contributed  therefor  during  the  present  year,  at  'least  in  the  same  municipality: 
therefore,  it  seems  to  me  that,  as  a  matter  of  law  as  well  as  justice,  the  Board  would 
be  justified  in  ordering  a  further  contribution,  so  long  as  the  total  did  not  exceed  25 
per  cent  of  the  cost  of  the  work,  nor  $15,000  in  the  whole. 

I  find  by  computation  that  the  total  amount  required  for  the  improvements 
suggested  would  be  $2,295.75,  which  would  make  a  total  of  $7,295.75  and  would  amount 
to  about  23-1  per  cent  of  the  total  cost  of  the  work,  or  well  within  the  25  per  cent 
and  the  $15,000  limits,  and  I,  therefore,  think  an  order  should  issue  authorizing  the 
payment  to  the  Department  of  Highways  for  the  province  of  Ontario  of  a  sum  not 
exceeding  $2,295.75,  partly  in  payment  of  the  work  already  constructed  and  the 
balance  for  the  further  improvement  of  the  northern  end  of  the  crossing ;  the  work  to 
be  done  according  to  plans  approved  by  and  to  the  satisfaction  of  the  Chief  Engineer 
of  the  Board,  upon  whose  certificate  the  said  moneys  shall  be  payable. 
Ottawa,  Ont.,  April  25,  1922. 

Assistant  Chief  Commissioner  McLean,  Deputy  Chief  Commissioner  Nantel  and 
Commissioners  Boyce,  Rutherford  and  Lawrence  concurred. 


Application  of  Durant  Motors,  Inc.,  re  overhead  clearance. 

File  No.  1750-18-92 

On  the  21st  of  April,  1922,  Durant  Motors,  Inc.,  telegraphed  the  Board  that  the 
applicant  company  was  contemplating  extensions  to  its  plant  at  Leaside,  Ontario, 
which  would  necessitate  the  construction  of  a  tramway  between  two  wings  of  its  main 
plant,  which  would  cross  certain  railroad  tracks,  and  applied  for  a  lower  overhead 
clearance  than  that  provided  for  'by  section  250  of  the  Railway  Act,  1919,  as  the  clear- 
ance would  govern  the  height  of  the  ceiling  of  the  first  floor  of  the  applicant  company's 
present  and  proposed  plant. 
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The  following-  is  the  ruling  of  the  Board : — 

RULING 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

As  I  understand  the  application  of  the  Durant  Motors,  their  plant  has  not  been 
constructed  and  the  most  that  has  been  done  is  the  preparation  of  the  plans,  and, 
before  construction,  they  are  asking-  that  this  Board  approve  the  construction  of  a 
tramway  between  two  wings  of  their  main  plant,  which  will  cross  railway  tracks  at 
less  than  the  standard  clearance  of  22^  feet. 

Section  250  of  the  Railway  Act  specifically  provides  that,  except  by  leave  of  the 

Board,  "  the  space  between  the  rail  level  and  such  beams  shall  in  no  case  be 

less  than  twenty -two  feet  six  inches."  It  is  also  provided  that  the  Board  may  exempt 
from  the  operation  of  this  section  any  structure  over,  through,  or  under  which  no 
trains  except  such  as  are  equipped  with  air  brakes  are  run. 

I  presume  the  only  operation  on  these  particular  tracks  would  be  switching  move- 
ments in  connection  with  the  plant  itself,  but,  as  it  is  the  clear  intent  of  the  statute 
that  standard  clearances  shall  be  provided  except  when  there  are  very  strong  reasons  to 
the  contrary,  I  fail  to  see  how  we  would  be  justified  in  consenting  to  less  than  the 
standard  clearance  before  the  work  has  been  commenced.  If  it  were  an  old  plant 
being  remodelled,  I  can  quite  readily  understand  there  might  be  conditions  which 
would  make  it  practically  necessary  to  reduce  the  clearance  or  to  go  without  the  rail 
accommodation.  That,  however,  is  not  the  case  here,  and  I  think  the  company  should 
be  notified  that  the  Board  declines  to  grant  their  request. 

April  26,  1922. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Com- 
missioners Rutherford  and  Lawrence  concurred. 


ORDER  No.  32341 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants",  under  section  188  of  the  Railway  Act,  1919,  for  approval  of 
the  location  and  details  of  the  station  and  platform  at  Dunslialt,  Alberta,  as 
shown  on  the  plan  dated  January  16,  1922,  on  file  with  the  Board  under  file* 
No.  31192. 

Friday,  the  28th  day  of  April,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Uipon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board  — 

The  Board  orders:  That  the  location  and  details  of  the  applicants'  station  building 
and  platform  at  Dunshalt,  in  the  province  of  Alberta,  on  the  Drumheller  subdivision, 
as  shown  on  the  said  plan  on  file  with  the  Board  under  file  No.  31192,  be,  and  they  are 
hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32360 

In  the  matter  of  the  application  of  citizens  of  Superb,  Saskatchewan,  and  district, 
for  an  Order  directing  the  Canadian  Pacific  Railway  Company  to  erect  a 
standard  station  building  at  Superb,  on  the  Railway  Company's  Kerrobert- 
Coronation  Branch. 

File  No.  31761. 

Saturday,  the  6th  day  of  May,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  Railway  Company, — 

The  Board  Orders:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is 
hereby  directed  to  construct  not  later  than  the  1st  day  of  October,  1922,  a  standard 
A-3  station  building  at  Superb,  in  the  province  of  Saskatchewan. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Re  Hedstrom  and  Canadian  Car  Demurrage  Bureau.    Application  for  refund  of 
demurrage  charges. 


This  is  an  application  by  E.  L.  Hedstrom  of  Buffalo,  N.Y.,  for  an  order  author- 
izing the  Grand  Trunk  Railway  Company  to  refund  to  him  one  thousand  dollars 
demurrage  paid  by  him  to  the  Canadian  Car  Demurrage  Bureau. 

The  applicant  alleged  that,  during  the  summer  of  1920,  H.  B.  Johnstone,  Coal 
Jobber,  Toronto,  Ont.,  ordered  ten  cars  of  slack  coal  to  be  shipped  to  him  from  East 
Palestine,  Ohio,  to  Toronto,  via  Grand  Trunk  Railway;  that  due  to  lack  of  facilities 
at  the  shipping  point  for  making  out  export  declarations  and  other  documents 
necessary  to  Canadian  shipments,  the  applicant  had  the  coal  shipped  to  himself  at 
Buffalo,  N.Y.,  and  reconsigned  it  from  there  to  Johnstone  at  Toronto;  that  when 
the  coal  began  to  arrive  in  Toronto,  Johnstone  cancelled  the  balance  of  his  order, 
but  that  in  the  meantime  it  had  been  shipped;  that  Johnstone  accepted  four  of  the 
cars,  and  the  applicant  succeeded  in  diverting  one  car,  but  upon  the  arrival  of  the 
last  five  cars,  Johnstone  refused  them  and  allowed  them  to  stand  on  the  tracks  in 
Toronto  until  one  thousand  dollars  car  service  accrued. 

The  applicant  further  alleged  that  the  Grand  Trunk  Railway  Company,  after 
a  considerable  length  of  time,  unloaded  the  coal  and  sold  it  to  a  local  Toronto  concern 
for  one  dollar  a  ton;  that,  as  the  applicant's  name  appeared  on  the  freight  bills  as 
the  shipper  from  Buffalo,  the  Grand  Trunk  Railway  Company  demanded  payment 
of  the  Canadian  freight  charges  as  well  as  the  demurrage;  that  he  paid  the  freight 
charges  from  Buffalo  to  Toronto,  as  well  as  the  car  service  charges;  that  he  had  been 
unable  to  effect  any  settlement  with  Johnstone;  and  that  his  loss  in  the  transaction 
is  some  two  thousand  seven  hundred  dollars,  including  the  price  of  the  coal,  freight 
charges  to  Buffalo,  as  well  as  the  charges  paid  to  the  Grand  Trunk  Railway. 

The  Canadian  Car  Demurrage  Bureau  admitted  that  the  applicant  had  not 
received  fair  treatment  at  the  hands  of  Johnstone,  but  it  could  not,  under  the  Car 
Demurrage  Rules  which  were  approved  by  an  order  of  the  Board,  authorize  refund 
of  any  portion  of  the  amount. 

The  following  is  the  ruling  of  the  Board: — 


Assistant  Chief  Commissioner  McLean:  The  applicant  does  not  raise  any  question 
as  to  the  demurrage  tolls  having  been  improperly  or  illegally  charged.  The  accrual 
of  demurrage,  as  set  out  in  his  letter,  arises  from  the  fact  that  in  the  case  of  five  cars 
the  consignee  refused  to  accept  same. 
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On  the  facts  as  set  out,  this  is  a  situation  for  which  the  railway  company  is  not 
in  any  way  responsible.  The  applicant's  remedy,  if  any,  would  appear  to  be  by  way 
of  action  against  the  consignee. 

The  demurrage  charges,  on  what  is  before  the  Board,  were  properly  charged, 
and,  therefore,  the  Board  is  not  able  to  assist  the  applicant  by  way  of  directing  a 
refund  in  the  matter. 

Ottawa,  May  8,  1922. 

The  Chief  Commissioner  and  Commissioners  Boyce  and  Rutherford  concurred. 


Application  of  the  Canada  Cement  Company,  Limited,  for  rates  on  agricultural  lime- 
stone from  Belleville,  Ont.,  on  the  same  basis  as  those  in  effect  from  Beachville 
and  Kirk  field,  Ont. 

File  26786.6 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

An  application  was  made  in  1918  by  the  Henderson  Farmers'  Lime  and  Phosphate 
Company  for  a  reduction  in  the  rates  on  agricultural  limestone  from  Beachville.  At 
that  time,  comparisons  were  made  of  the  value  of  agricultural  limestone  as  compared 
with  crushed  stone.  It  was  found  that  the  value  of  crushed  stone  was  approximately 
$1.22  per  ton  f.o.b.  quarries,  while  the  value  of  agricultural  limestone  was  about  $2.80 
per  ton  f.o.b.  shipping  point.  The  crushed  stone  moves  in  open  cars  with  car  capacity 
as  the  minimum,  while  agricultural  limestone,  or  dust,  has,  of  necessity,  to  move  in 
closed  cars  and  at  a  lower  minimum. 

The  application  for  a  reduction  in  the  rates  was  refused  by  the  Board,  the  existing 
rates  not  being  found  unreasonable ;  and  the  Board's  Order  No.  27378  of  June  28, 
1918,  issued. 

In  1919,  the  railway  companies  filed  supplements  to  their  tariffs  cancelling  the 
commodity  rates  on  agricultural  limestone  and  stone  dust,  and  making  applicable  the 
published  mileage  rates  on  crushed  stone.  These  supplements  were  suspended.  Sub- 
sequently, judgment  issued,  and  by  Order  No.  28996,  of  October  1,  1919,  the  supple- 
ments were  disallowed. 

The  present  application  raises  the  question  of  the  existing  relation  of  the  rates  on 
agricultural  limestone  to  the  rates  on  crushed  stone. 

While  by  the  Board's  General  Order  No.  308  the  railway  companies  were  permitted 
to  increase  rates  in  eastern  Canada  40  per  cent,  there  were  some  commodities  excepted 
from  this  percentage  increase,  one  of  these  being  crushed  stone  on  which  no  increase 
was  allowed. 

On  September  13,  1920,  the  commodity  rates  on  agricultural  limestone  and  stone 
dust  from  Beachville  and  Kirkfield  were  increased  by  40  per  cent,  and  at  the  same 
time  stone  dust  was  removed  from  the  scale  for  crushed  stone  and  the  rate  on  stone 
dust  was  increased  by  40  per  cent.  On  January  1,  1921,  the  rates  on  agricultural 
limestone  and  stone  dust  were  reduced  to  35  per  cent  over  the  rates  in  effect  prior  to 
September  13,  1920.  The  result  of  this  situation  was  that  taking  the  same  mileages 
from  Belleville  as  from  Beachville  and  Kirkfield,  the  rates  from  Belleville  were  gener- 
ally half  a  cent  per  100  pounds  higher  than  from  Beachville  and  Kirkfield. 

The  decreases  in  freight  rates  provided  for  under  General  Order  No.  350,  of 
November  24,  1921,  were  also  effective  in  connection  with  the  rates  concerned. 

In  the  Board's  decision  of  October  1,  1919,  in  connection  with  which  Order  No. 
28996  issued,  as  already  referred  to,  and  on  consideration  of  the  different  factors 
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involved  and  of  the  proposition  to  place  agricultural  limestone  upon  a  mileage  basis, 
the  Board,  in  considering  the  basis,  used  the  following  language: — 

"  Giving  due  consideration  to  the  nature  of  the  movements,  the  value  of  the 
product  and  the  rate  increases  which  have  already  been  placed  upon  the  product, 
I  am  of  the  opinion  that  the  further  increase  proposed  has  not  been  justified." 

As  pointed  out  in  the  judgment  of  1918  already  referred  to,  the  agricultural  lime- 
stone rate  prior  to  the  increase  beginning  in  the  Eastern  Rates  Case  has  been,  in  the 
case  of  movements  from  Kirkfield  and  Beachville,  80  per  cent  of  the  crushed  stone 
mileage  scale  rates. 

In  the  present  application,  what  is  asked  for  is  that  the  same  basis  of  rates  on 
agricultural  limestone  should  apply  from  Belleville  as  is  now  applicable  from  Beach- 
ville and  Kirkfield.  Applicant,  in  his  shipments  from  Belleville,  Montreal  and  Port 
Colborne,  is  shipping  on  mileage  rates.  The  rates  from  Beachville  and  Kirkfield  are 
special  commodity  rates.  Toronto  is  stated  by  the  applicant  to  be  the  most  important 
point  to  which  he  ships. 

The  traffic  representative  of  the  Grand  Trunk  took  the  position  that  while  appar- 
ently discrimination  existed  in  favour  of  Beachville  and  Kirkfield  as  against  Belle- 
ville, the  discrimination  was  not  of  the  railway's  making.  This  has  reference  to  the 
fact  that  by  the  Board's  decision  of  October  1,  1919,  already  referred  to,  the  addi- 
tional increase  then  proposed  was  not  allowed.  It  was  stated  >by  him  that  the  railways 
had  been  strongly  opposed  to  the  continuance  of  the  commodity  rate  from  Beachville 
and  Kirkfield;  that,  however,  the  Board  had  decided  it  was  not  proper  to  make  any 
change,  and  the  result  was  the  applicant's  complaint.  The  contention  of  the  railway 
was,  in  substance,  that  the  commodity  rates  from  B'eachville  and  Kirkfield  should 
be  abandoned. 

The  Canadian  National  took  the  position  that  as  they  did  not  reach  Beachville 
and  Kirkfield  they  could  not  be  charged  with  a  discriminatory  condition. 

At  present,  the  rates  from  originating  points  to  destinations  are,  except  in  the 
case  of  the  rates  from  Beachville  and  Kirkfield,  on  the  agricultural  limestone  mileage 
scale. 

The  movements  as  specifically  provided  for  in  the  case  of  Kirkfield  give  an 
average  distance  of  153  miles,  with  an  average  present  rate  of  11  cents.  On  the  'agri- 
cultural limestone  mileage  scale,  a  movement  of  150  miles  from  Belleville  would  have  a 
rate  of  12  cents.  From  Beachville,  the  average  haul  is  98  miles,  with  an  average  rate 
of  7-5  cents,  as  compared  with  a  rate  of  10-5  cents  for  a  haul  of  90  to  100  miles  out  of 
Belleville  on  the  agricultural  limestone  mileage  scale. 

I  am  of  opinion  that  a  common  basis  of  rates  should  be  provided  on  agricultural 
limestone  east  of  Port  Arthur,  Fort  William  and  Armstrong,  so  that  the  commodity 
may  move  out  of  the  points  of  origin  on  a  common  rate  basis.  In  this  connection, 
the  tapering  of  rates  on  the  longer  hauls  should  be  given  consideration.  A  scale 
should  be  provided  not  exceeding  the  crushed  stone  rate  by  25  cents  per  ton.  Applying 
the  scale  so  worked  out,  the  rates  should  be  properly  scaled  according  to  mileage,  and 
providing  for  additional  mileage,  if  necessary. 

The  existing  rates  out  of  Beachville  cover  some  98  points.  The  adjustments 
recommended  will  involve  some  readjustments  of  the  Beachville  rates  due  to  these 
being  out  of  line  so  far  as  mileage  is  concerned.  Reductions  of  one-half  cent  per  100 
pounds  will  be  made  in  the  case  of  Goderich,  Harriston,  Moorefield,  Petrolia,  Port 
Credit,  Sarnia,  St.  Mary's,  Thamesville  and  Thedford;  while  one-cent  decreases  take 
place  at  Everett  and  Windsor.  Increases  of  one-half  cent  take  place  for  the  same 
reason  at  Norwich,  Paris,  St.  Williams,  Stratford,  Tavistock,  Tilsonburg  and  Wyom- 
ing ;  while  there  are  one-cent  increases  at  Gad's  Hill,  St.  Thomas  and  ISebringville. 

The  average  haul  on  the  existing  specific  rates  out  of  Beachville  is  98  miles,  with 
an  average  rate  of  7^  cents.  The  average  rate  for  the  same  distance  on  the  proposed 
scale  is  7-5  cents. 
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Out  of  Kirkfield,  the  existing  rates  are  23  in  number.  Under  the  readjustment 
proposed,  there  will  be  for  the  same  reason  as  in  the  case  of  Beachville,  decreases  of 
one-half  cent  to  the  following  points :  Brockville,  Camp  B'orden,  Cobourg,  London, 
Montreal,  Ottawa,  Pickering,  Quebec,  Sarnia,  Toronto;  while  there  will  be  decreases 
of  one  cent  to  Brantford,  Gait,  Kingston,  St.  Catharines.  Increases  of  one-half  cent 
take  place  at  Lindsay  and  Orillia. 

The  average  haul  on  the  existing  specific  rates  out  of  Kirkfield  is  153  miles,  with 
an  average  rate  of  11  cents.  The  average  rate  for  the  same  distance  on  the  proposed 
scale  is  10-5  cents. 

As  presented  in  the  application  of  the  Henderson  Farmers'  Lime  &  Phosphate 
Company,  already  referred  to,  agricultural  limestone  and  stone  dust  are  interchange- 
able terms.  This  is  subject  to  the  limitation,  however,  referred  to  in  the  Judgment 
of  1918  already  referred  to,  that  limestone  dust,  which  entails  some  additional  grind- 
ing process,  has  a  higher  value  than  the  stone  dust  and  moves  on  a  higher  rate.  It 
was  stated  in  the  Judgment  that  this  was  used  as  a  filler  in  paving  and  apparently 
was  of  too  fine  a  texture  to  be  used  as  a  fertilizer. 

In  commodity  tariffs,  the  item  Agricultural  Limestone  may  be  found.  From 
Belleville,  while  the  application  is  in  regard  to  agricultural  limestone,  the  mileage  tariff, 
as  at  present  applying,  quotes  a  rate  on  Stone  Dust.  While  there  is  thus  an  apparent 
tariff  distinction  as  to  description,  the  revision  as  prescribed  should  be  applicable  to 
the  commodity  whether  described  as  agricultural  limestone  or  as  stone  dust. 

The  rates  herein  provided  for  should  be  effective  in  three  weeks,  and  are  to  take 
the  place  not  only  of  the  existing  agricultural  limestone  mileage  scale  but  also  of  the 
specific  rates  provided  for  out  of  Beachville  and  Kirkfield. 

May  10,  1922. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


'Application  of  the  Corporation  of  the  City  of  Hamilton,  Ontario,  for  an  Order 
directing  payment  for  construction  of  subway  under  the  Grand  Trunk  Railway 
tracks  at  Kenilworth  Avenue,  township  of  Barton,  Ontario,  by  the  parties 
interested,  ivith  interest  thereon,  pursuant  to  Order  No.  22951  of  December  5, 
WlJt,  and  Judgment,  according  to  statement  showing  cost  of  such  subway  and 
filed  with  the  Board. 

File  23753. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Under  date  of  December  5,  1914,  Order  No.  22947  issued  providing  for  the 
construction  of  a  subway  on  Kenilworth  avenue,  Hamilton.  Said  order  provided  as 
to  distribution  of  cost  as  follows: — 

3.  That  the  Grand  Trunk  bear  and  pay  the  extra  cost  of  widening  the 
proposed  subway  to  accommodate  any  greater  number  of  tracks  than  four  it 
may  desire  to  construct  across  the  street  ;  such  extra  cost  to  cover,  not  only  the' 
additional  length  of  the  retaining  wall  and  deck  surface,  but  also  the  expenditure 
for  additional  land  or  consequent  damage,  if  any,  incident  to  the  extension. 
Provided  that  the  total  right  of  way  of  the  Grand  Trunk  shall  not  in  any  event 
exceed  one  hundred  feet. 

4.  That  twenty  per  cent  of  the  cost  of  constructing  the  said  subway  be 
paid  out  of  "  The  Railway  Grade  Crossing  Fund  "  (not  exceeding  $5,000) :  and 
that  the  remainder  of  the  said  cost  be  apportioned  as  follows,  namely:  seven 
and  one-half  (7-J)  per  cent  to  be  borne  and  paid  by  the  township,  thirty-two 
and  one-half  (32-J)  per  cent  by  the  Grand  Trunk;  twenty-five  (25)  per  cent 
by  the  city,  and  thirty-five  (35)  per  cent  by  the  applicant  company. 
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'Subsequently  a  statement  was  rendered  by  the  Hamilton  Street  Kailway  Company 
on  March  18,  1919,  showing  expenditures  by  it  of  $29,749.06,  and  asking  that  payment 
should  be  made  to  it  of  the  sum  of  $5,000  out  of  the  Grade  Crossing  Fund,  this  being 
the  payment  provided  for  in  the  order.  This  was  recommended  to  the  Department 
of  Kailways  and  Canals  on  September  11,  1919,  and  cheque  was  issued  by  the  Depart- 
ment under  date  of  September  24,  1919. 

The  sum  of  $29,749.06  as  submitted  did  not  cover  the  total  cost  of  the  subway. 
Various  other  expenditures  were  necessitated  in  connection  with  the  purchase  of 
lands,,  etc.  As,  however,  the  contribution  from  the  Grade  Crossing  Fund  at  the  date 
the  order  was  made  was  limited  by  statute  to  20  per  cent  and  not  exceeding  $5,000,  it 
was  obvious  that  for  the  purpose  of  calculating  the  amount  payable  the  sum  of 
$29,749.06  was  adequate  as  a  basis. 

Under  arrangements  between  the  parties,  the  city  was  to  see  to  the  acquiring  of 
options  in  connection  with  the  acquisition  of  property  necessary  in  connection  with 
the  construction  of  the  subway.  Lands  were  acquired  and  the  portions  not  required 
for  the  work  were  disposed  of.  It  was  necessary,  also,  to  pay  consequential  damages 
in  connection  with  the  construction  of  the  said  subway. 

In  the  application  now  launched  by  the  city  of  Hamilton,  it  is  set  out  that  the 
sale  of  lands  was  not  finally  completed  until  the  township  of  Barton,  one  of  the 
interested  parties,  had  accepted  and  agreed  to  such  sale  by  an  agreement  between  the 
city  and  the  township  entered  into  on  the  8th  day  of  February,  1921. 

In  a  written  communication  from  the  township  of  Barton,  dated  February  23, 
1922,  it  is  contended  that  it  was  not  responsible  for  any  delay  in  connection  with  the 
lands.  It  is  set  out  that  the  township  had  nothing  to  do  with  the  construction  of  the 
subway  and  the  settling  of  matters  in  connection  therewith;  but  these  were  left 
entirely  with  the  city  of  Hamilton  and  the  Hamilton  Street  Railway  Company. 

Nothing  appears,  however,  to  turn  on  the  question  who  is  responsible  for  the 
delay,  and  this  matter  need  not  be  gone  into. 

The  city  of  Hamilton  furnishes  a  statement  of  cost  which  amounts,  with  the 
addition  of  the  sum  paid  out  of  the  Grade  Crossing  Fund,  to  $61,8'5>8.75.  In  this,  it 
gives  the  net  cost  of  the  lands  acquired  at  $13,390;  and  it  also  includes  the  sum  of 
$6,717. 9'5  interest  charged  at  5  per  cent  on  the  average  principal  advanced  by  the  City 
of  Hamilton  in  connection  with  the  work  that  it  did. 

While  the  application  is  one  for  an  order  directing  payment  for  the  construction 
of  the  subway,  that  is  to  say,  allocation  of  cost  between  the  parties,  the  original  order 
provides  for  the  percentages  of  payment  to  be  borne  by  each  of  the  parties.  What 
really  is  involved  is  the  question  of  treating  the  item  of  $6,717.95 — interest  charges — 
as  part  of  the  cost.  It  is  stated  in  the  application  of  the  city  of  Hamilton  that  the 
Hamilton  Street  Railway  Company  and  the  corporation  of  the  township  of  Barton  have 
not  objected  to  the  payment  of  interest.  There  is  a  statement  on  file  from  the  Hamilton 
Street  Railway  Company  saying  it  does  not  object  to  the  payment  of  its  proportion 
of  cost  of  construction,  with  interest  thereon.  The  only  communication  received  from 
the  township  of  Barton  does  not  set  out  specifically  its  attitude  in  respect  of  interest, 
but  it  does  say  that  it  is  desirous  of  having  the  matter  adjusted  so  that  the  necessary 
debentures  may  be  issued  for  the  purpose  of  paying  the  township's  proportion  of  the 
cost. 

In  the  answer  of  the  Grand  Trunk,  exception  is  taken  to  the  payment  of  interest. 
In  a  letter  dated  January  30,  1922,  it  states  that  it  has  always  been  ready  and  willing 
to  pay  to  the  city  of  Hamilton  its  share  of  the  cost,  which  it  sets  out  as  being  at 
present,  after  various  expenditures  made,  $10,166.80;  but  it  contends  that  it  should  not 
be  called  upon  to  pay  interest.  It  claims  that  the  city  should  have  called  upon  the 
parties  interested  for  payment  of  their  proportions  of  each  land  damage  case  upon  it 
being  closed,  instead  of  waiting  until  all  claims  have  been  settled  and  disposed  of 
before  rendering  accounts. 
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As  already  pointed  out,  the  amount  of  interest — $6,717.95 — is  computed  on  the 
average  principal  concerned.  The  city  is  billing  the  other  parties  for  75  per  cent  of 
the  interest;  that  is  to  say,  it  proposes  to  bear  25  per  cent  of  the  interest  bill  as 
entering  into  cost,  said  percentage  being  in  accordance  with  the  provisions  provided 
for  in  the  original  order. 

On  consideration  of  the  matter,  I  am  of  opinion  that,  on  the  facts  involved,  this 
item  is  a  legitimate  one  and  that  it  should  be  borne  by  the  parties  in  the  proportion 
provided  for  in  paragraph  4  of  the  order ;  that  is  to  say,  in  the  following  proportions : 
7\  per  cent  by  the  township,  32^  per  cent  by  the  Grand  Trunk,  25  per  cent  by  the 
city,  and  35  per  cent  by  the  applicant  company. 

There  is  a  further  phase  of  the  matter,  however,  to  consider.  Exclusive  of  the 
item  of  interest,  the  cost  as  checked  by  the  Board's  Chief  Engineer,  after  deducting 
an  item  of  $50.40  in  connection  with  expenses  of  delegation  to  Ottawa,  is  $55,090.40. 
This  is  the  figure  given  as  the  cost  of  the  work  by  the  Grand  Trunk.  Deducting  the 
further  item  of  $5,000  from  the  Grade  Crossing  Fund,  this  gives  the  net  cost  to  be  met 
as  $50,090.40.  Deducting  from  the  gross  figures  of  the  city  of  Hamilton  the  following 
items : — 

(a)  $5,000  from  the  Grade  Crossing  Fund; 

(b)  $50.40  as  already  explained;  and 

(c)  $6,717.95  interest; 

or  a  total  of  $11,786.35,  there  is  a  net  cost  of  $50,090.40. 

The  Railway  Act  of  1919  amended  the  provisions  in  regard  to  the  Grade  Crossing 
Fund  by  providing  that  instead  of  the  percentage  of  20-  per  cent,  with  a  $5,000 
limitation  hitherto  applying,  there  should  be  25  per  cent,  with  a  $15,000  limitation. 
The  Railway  Act  of  1919  became  effective  on  July  7,  1919. 

As  pointed  out,  the  recommendation  for  the  payment  of  $5,000  out  of  the  Grade 
Crossing  Fund  did  not  go  forward  to  the  Department  of  Railways  and  Canals  until 
September,  1919. 

In  The  application  of  the  Department  of  Public  Highways,  Province  of  Ontario, 
for  an  Order  directing  the  C.P.R.  Co.  to  reconstruct  bridge  at  overhead  highway 
crossing  in  Lot  17,  Con.  1,  Tp.  of  Murray,  near  Smithfield,  Ont.,  so  it  will  carry  a  load 
of  12  tons, — Board's  File  3701.32 — the  following  language  was  used  by  the  Chief 
Commissioner : — 

"  The  question  was  raised  at  the  hearing  as  to  whether  or  not  the  Board 
would  be  justified,  in  view  of  the  amendment  to  the  Grade  Crossing  Fund  Act 
as  found  in  section  262  of  the  Railway  Act,  1919,  in  increasing  the  contri- 
bution therefrom  from  20  per  cent  to  25  per  cent,  or  to  such  an  amount  within 
the  25  per  cent,  not  exceeding  $15,000,  we  would  be  required  for  this  particular 
work,  and,  on  a  careful  examination  of  the  said  section,  I  am  of  the  opinion 
that  such  power  rests  in  this  Board.  We  have  the  right  to  expend  certain 
monies  for  the  protection,  safety  and  convenience  of  the  public  in  respect  of 
highway  crossings  of  railways  at  rail  level  in  existence  on  the  1st  day  of  April, 
1909,  as,  in  our  judgment,  may  be  proper,  so  long  as  the  amount  does  not 
exceed  25  per  cent  of  the  cost  of  actual  construction,  nor,  in  the  total,  exceed 
the  sum  of  $15,000,  the  only  limitation  being  that  no  such  money  shall,  in  any 
one  year  be  applied  to  more  than  six  crossings  on  any  one  railway  in  any  one 
municipality  or  more  than  once  in  any  one  year  to  any  one  crossing.  Twenty 
per  cent  was  paid  in  1916;  nothing  has  since  been  paid;  the  road  prior  to  the 
construction  of  the  bridge  was  a  level  corssing  and  was  in  existence  before 
the  first  day  of  April,  1909;  no  amount  has  since  been  contributed  out  of  the 
Grade  Crossing  Fund,  neither  has  any  money  been  contributed  therefor  during 
the  present  year,  at  least  in  the  same  municipality;  therefore,  it  seems  to  me 
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that,  as  a  matter  of  law  as  well  as  justice,  the  Board  would  be  justified  in 
ordering  a  further  contribution,  so  long  as  the  total  did  not  exceed  25  per  cent 
of  the  cost  of  the  work,  nor  $15,000  in  the  whole." 

What  is  herein  involved  falls  within  the  reasoning  of  the  foregoing  decision. 

Reference  may  be  made  in  this  connection  to  the  decision  of  the  Board  "Re 
protection  at  18th  Street,  Lachine,  Que.,  as  rendered  April  28,  1914,  and  Order  21711 
issued  in  connection  therewith — Board's  file  9437.121. 

Order  22957  may  be  amended  by  providing  that  25  per  cent  of  the  cost  and  not 
exceeding  $15,000  shall  be  paid  out  of  the  Grade  Crossing  Fund.  The  total  cost  of  the 
work,  exclusive  of  interest  and  the  additional  deduction  already  referred  to,  approved 
by  the  Board's  Chief  Engineer,  amounts  to  $55,090.40,  25  per  cent  of  the  cost  appor- 
tioned to  the  Orade  Crossing  Fund  would  amount  to  $13,772.60.  As  $5,000  has  already 
been  paid  out,  there  remains  the  additional  sum  of  $8,772.60  which  may  be  apportioned 
under  the  existing  legislation.  This  should  be  apportioned  in  accordance  with  the 
percentages  set  out  in  the  original  order,  with  the  following  result: — 

Township  of  Barton — 7J  per  cent  of  $8,772.60  equals   $    657  94 

The  Grand  Trunk — 32  £  per  cent  of  $8,772.60  equals   2,85110 

City  of  Hamilton — 25  per  ecnt  of  $8,772.60  equals   2,193  15 

Hamilton  Street  Railway — 35  per  cent  of  $8,772.60  equals   3,070  41 

Amending  order  should  go  accordingly. 
May  16,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioners  Boyce, 
Rutherford,  and  Lawrence  concurred. 


Application  of  the  Islesmere  Golf  Club  for  an  Order  authorizing  the  Canadian  National 
Railways  to  change  the  site  of  the  station  at  Ste.  Dorothee,  P.Q. 

File  No.  28905 

JUDGMENT 

Hon  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

On  the  28th  of  February  last,  a  petition  was  received  by  this  Board  from  the 
Islesmere  Golf  Club,  supported  by  a  resolution  from  the  municipality  of  Ste.  Dorothee, 
stating  that  the  Ste.  Dorothee  station  buildings,  on  the  Canadian  National  Railways, 
15.64  miles  from  Montreal,  were  not  in  a  convenient  place  for  members  of  the  Isles- 
mere Golf  Club  and  for  the  residents  of  the  parish  of  St.  Dorothee,  and  asking  that 
the  buildings  be  removed  to  mileage  15.21,  cadastral  lot  No.  81,  where  the  railway 
has  an  overhead  crossing  over  the  main  road. 

The  railway  company  was  immediately  communicated  with,  and  is  quite  agreeable 
to  the  application  being  granted.  Mr.  J.  S.  Bigras,  of  30  St.  James  street,  Montreal, 
who,  I  believe,  is  a  landowner  in  the  vicinity,  seems  to  have  some  objections,  as  well 
as  Mr.  J.  B.  Leonard,  Postmaster,  of  Montreal,  who,  I  understand,  is  interested  in 
land  on  Isle  Boiret,  his  suggestion  being  that  the  same  be  removed  to  Isle  Boiret. 

Mr.  Lalonde  has  just  recently  returned  from  inspecting  the  location,  when  the 
municipal  authorities  were  consulted,  and  they  most  strongly  object  to  the  station 
being  placed  upon  the  island  because  of  the  liability  of  the  bridge  being  washed 
away  or  put  out  of  commission  by  spring  freshets.  It  seems  to  me  this  objection  is 
well  founded,  and,  from  a  personal  inspection  of  the  locus  in  the  month  of  June  last, 
I  am  convinced  that  the  present  location  of  Ste.  Dorothee  station  does  not  adequately 
accommodate  the  public  and  would  more  adequately  do  so  were  it  removed  to  the 
highway  crossing  as  requested. 
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It  has  been  suggested  that  the  station  called  Islesmere,  at  mileage  16.6,  should 
be  changed  to  Laval  sur  le  Lac,  coupled  with  the  suggestion  that  another  station,  to 
be  called  Islesmere,  be  erected  on  Isle  Boiret.  As  the  new  location  of  the  Ste. 
Dorothee  station  will  adequately  accommodate  the  Islesmere  Golf  Club,  which  is 
located  on  the  island,  I  see  no  necessity  at  the  present  time  for  incurring  additional 
expense  in  building  a  station  thereon,  and,  therefore,  think  the  question  of  a  change 
of  names  in  the  Islesmere  station  should  be  left  in  abeyance  for  the  present,  but  that 
an  order  should  issue  directing  the  Canadian  National  Railways  to  move  the  Ste. 
Dorothee  station  to  the  highway  crossing  forthwith,  plans  to  be  first  filed  and  approved 
by  the  Board  as  to  the  actual  location. 

Ottawa,  Ont,,  May  19,  1922. 

The  Deputy  Chief  Commissioner,  Hon.  F.  B.  Mantel,  K.C„  concurred. 


GENERAL  ORDER  No.  363 

In  the  matter  of  the  application  of  the  Canadian  Freight  Association,  on  behalf  of 
the  railway  companies  subject  to  the  jurisdiction  of  the  Board,  under  Section 
322  of  the  Railway  Act,  1919,  for  approval  of  a  proposed  Supplement  No.  19 
to  the  Canadian  Freight  Classification  No.  16,  containing  certain  increased, 
reduced,  and  additional  ratings,  on  file  with  the  Board  under  file  No.  19367.132. 

Wednesday,  the  10th  day  of  May,  A.D.  1922. 

Hon.  F.  B.  Carvell,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  notice  has  been  given  by  the  railway  companies  in  the  Canada  Gazette, 
as  required  by  section  322  of  the  Railway  Act,  1919,  and  to  the  mercantile  organiza- 
tions enumerated  in  the  General  Order  of  the  Board  No.  153,  dated  November  4, 
1915,  the  proposed  changes  having  been  considered  at  a  conference  of  the  represen- 
tatives of  the  Grand  Trunk  and  Canadian  Pacific  Railway  Companies,  the  Canadian 
National  Railways,  the  Canadian  Manufacturers'  Association,  and  the  Montreal  and 
Toronto  boards  of  Trade,  held  at  Montreal  on  the  28th  day  of  March,  1922,  when 
various  objections  filed  with  the  Board  were  considered,  and  the  proposed  changes 
agreed  to,  modified,  or  eliminated;  and  upon  the  consideration  of  what  has  been  filed, 
and  the  report  and  recommendation  of  the  Assistant  Chief  Traflic  Officer  of  the 
Board, — 

The  Board  Orders:  That  the  proposed  Supplement  No.  19  to  the  Canadian 
Freight  Classification  No.  16,  as  finally  revised  and  submitted  for  approval  by  G.  C. 
Ransom,  Chairman  of  the  Canadian  Freight  Association,  by  his  letter  dated  April 
13,  1922,'  and  as  amended  by  his  letter  dated  May  1,  1922,  be,  and  it  is  hereby,  approved. 

F.  B.  CARYELL, 

Chief  Commissioner. 
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OEDEE  No.  32368 

In  the  matter  of  the  application  of  the  Erichson  Local  United  Farmers  of  British 
Columbia,  hereinafter  called  the  "  applicants,"  for  an  Order  directing  the 
Canadian  Pacific  Railway  Company  to  construct  a  suitable  station  at  Erichson. 

File  No.  31678. 

Wednesday,  the  10th  day  of  May,  A.D.  1922. 

Hon.  F.  B.  Carvell,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Eutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  railway  company;  and  upon  the  report  and  recommendation  of  an 
Inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  Canadian  Pacific  Eailway  Company  be,  and  it  is 
hereby,  directed  to  erect,  not  later  than  the  1st  day  of  August,  1923,  a  standard  Class 
A-3  station  building  at  Erickson,  in  the  province  of  British  Columbia. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


OEDEE  NO.  32399 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants",  under  Section  188  of  the  Railway  Act,  1919,  for  approval  of 
the  location  of  the  No.  3  station  building  required  under  Order  No.  311^53,  dated 
August  29,  1921,  to  be  provided  at  Rowley,  Alberta: 

File  No.  31094 

Wednesday,  the  17th  day  of  May,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Eutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
the  municipality  offering  no  objection,  although  duly  notified  by  telegram  from  the 
Secretary  of  the  Board,  dated  May  6,  1922. 

The  Board  Orders:  That  the  location  of  the  applicants'  said  station  building  at 
Eowley,  in  the  province  of  Alberta,  as  shown  on  the  plan  dated  September  30,  1921, 
on  file  with  the  Board  under  file  No.  31094,  be,  and  it  is  hereby,  approved. 

F.  B.  CAEVELL, 

Chief  Commissioner. 
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In  the  matter  of  the  application  of  the  CeHtury  Coal  Co.,  Ltd.,  Montreal,  Que.,  and 
Order  of  the  Board  No.  32196,  dated  March  8,  1922,  suspending  the  Algoma 
Central  &  Hudson  Bay  Railway  Company's  tariff  C.R.C.  No.  585,  showing 
increases  in  the  switching  rate  on  coal  from  the  New  Ontario  Coal  Company's 
dock  to  the  Canadian  Pacifx  Railway  at  Sault  Ste.  Marie,  Ont.,  to  2  cents  per 


100  pounds. 


File  21700.19 

JUDGMENT 


McLean,  Assistant  Chief  Commissioner: 

Application  was  launched  by  the  Century  Coal  Company,  Limited,  of  Montreal, 
Que.,  pointing  oult  that  the  Algoma  Central  &  Hudson  Bay  Railway  Company  had 
issued  tariff  C.R.C.  No.  585,  effective  March  15,  1922,  which  tariff  was  complained  of 
on  the  ground  that  it  increased  the  switching  rate  on  coal  from  the  New  Ontario 
Coal  Company's  dock  to  the  Canadian  Pacific  Railway  at  Sault  Ste.  Marie  to  2  cents 
per  100  pounds,  the  increase  complained  of  being  1  cent.    The  application  set  out : — 

"  Since  January  20,  1919,  the  rate  for  this  service  has  been  1  cent  per 
hundred  pounds.  We  have  contracted  to  supply  the  Canadian  Pacific  Railway 
with  twenty  thousand  tons  of  coal,  now  on  our  dock.  The  selling  price  was 
based  on  a  switching  charge  of  1  cent  per  hundred  pounds,  from  the  New 
Ontario  dock  to  the  Canadian  Pacific  rails  land  unless  the  new  ralte  of  2  cents 
per  hundred  pounds,  effective  March  15,  1922,  is  suspended  the  Century  Coal 
Company  will  be  compelled  to  incur  a  heavy  loss.  The  Canadian  Pacific  Fuel 
Department  state  that  the  rate  will  be  prohibitive,  so  far  ias  they  are  concerned, 
and  they  will  be  compelled  to  move  /their  supply  all  rail. 

"  The  major  portion  of  our  revenue  at  the  Soo  comes  from  coal  sold  to  the 
Canadian  Pacific  Railway — despite  strenuous  efforts  now  being  made  to  create 
a  rmarket  in  Northern  Ontario.  The  result  of  our  expense  and  efforts  to  develop 
business  in  Northern  Ontario  will  amount  to  nil  if  the  A.  C.  Railway  is  per- 
mitted to  increase  their  switching  rate  to  two  cents  per  hundred  pounds." 

It  was  further  claimed  in  the  application  that  the  rate  as  proposed  was  discrim- 
inatory. In  support  of  this,  reference  was  made  to  the  railway  company's  tariff 
C.R.C.  No.  586  on  coal  from  the  railway's  dock  at  Elgin  street,  Sault  Ste.  Marie. 
This  tariff  named  a  rate  of  85  cents  per  net  ton  which  it  was  stated  by  the  applicant 
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was  made  up  as  follows:  'Handling,  50  cents  per  net  ton;  storage,  15  cents  per  net 
ton ;  switching,  20  cents  per  net  ton,  or  1  cent  per  100  pounds,  making  a  total  of  85 
cents  per  net  ton. 

It  was  further  set  out  that  while  the  Canadian  Pacific  Railway  accepted  delivery 
of  the  coal  at  'Sault  Ste.  M.arie  it  was  actually  moved1  to  other  points  on  its  line,  and 
that  the  service  of  the  Algoma  Central  might  possibly  be  construed  as  interswitching, 
on  which,  under  the  Board's  order  a  Tate  of  one  cent  per  100  pounds  would  apply ;  and 
it  was  submitted  that  in  order  to  move  coal  now  on  the  dock  of  the  Century  Coal 
Company  and  contracted  for  sale  to  the  Canadian  Pacific  Railway  Company  it  was 
absolutely  necessary  that  the  one-cent  rate  be  continued. 

Application  was  made  for  suspension. 

The  railway  was  asked  to  show  cause.  In  reply,  it  stated  it  maintained  a  fully 
equipped  coal  dock ;  and  it  was  further  set  out  by  the  railway  company  that  although 
it  had  been  authorized  by  the  Board  to  assess  a  rate  of  2  cents  per  100  pounds  on  all 
intra-terminal  switching,  it  had  until  recently  maintained  a  1-cent  charge  for 
switching  to  its  customers  in  view  of  the  railway  securing  an  additional  revenue  for 
handling  storage  over  its  dock. 

The  statement  that  the  charge  in  question  had  been  authorized  by  the  Board  was 
corrected  by  the  railway's  representative  at  the  hearing,  it  being  submitted  that  while 
there  was  no  direct  order  bearing  on  the  matter  it  was  a  customary  charge. 

Under  date  of  March  8,  1922,  Order  No.  32196  issued  suspending  the  railway's 
tariff  No.  585. 

The  matter  was  thereafter  set  down  for  hearing  on  April  18,  1922.  In  the  ques- 
tions asked  the  railway's  representative,  it  was  indicated  that  attention  should  be 
given  to  the  justification  for  the  increased  rate.  The  dock  of  the  New  Ontario  Dock 
and  Coal  Company  is  adjacent  to  the  coal  dock  of  the  railway.  It  is  the  dock  of  the 
New  Ontario  Coal  Company  which  serves  the  Century  Coal  Company.  Both  docks 
have  rail  connection  with  the  lines  of  the  Algoma  Central. 

In  developing  its  case  in  justification  of  the  increased  rate,  the  railway  through 
its  general  freight  and  passenger  agent,  Mr.  Herrold,  made  reference  to  an  applica- 
tion which  had  been  made  to  it  by  the  Lake  Superior  Paper  Company.  It  stated  a 
large  amount  of  coal  was  handled  for  the  Lake  Superior  Paper  Company,  and  that  it 
had  applied  for  a  reduction  in  its  rates  as  compared  with  the  rates  in  effect  from  the 
docks  at  the  head  of  the  lakes;  and  in  this  connection  the  items  covered  by  the 
tariff  No.  586  already  referred  to  were  discussed  fby  the  railway.  Its  representative 
pointed  out  that  the  charge  under  the  tariff  was  85  cents  per  ton.  The  1-cent  switch- 
ing charge  from  the  company's  own  dock  was  stated  to  be  a  matter  of  accounting. 
It  was  set  out  that  the  company  obtained  65  cents  per  net  ton  in  addition  to  the 
20  cents  per  ton  for  switching;  .and  the  substance  of  its  position  was  that  if  it  did  not 
obtain  the  dock  earnings  of  65  cents  it  could  not  afford  the  switch  from  its  own  dock 
or  any  other  dock  of  1  cent.  In  other  words,  the  railway  attempted  to  justify  a 
difference  in  the  switching  toll  by  referring  to  something  it  obtained  for  a  non- 
transportation  service  from  the  dock. 

The  allocation  of  charges  from  the  dock  under  C.R.C.  586,  effective  March  15, 
1922,  sub-divides  the  rate  per  net  ton  as  follows: — 


Dock  handling  and  wharfage 

Dock  storage  

Railway  switching.   


50  cents. 
15  " 
20  " 
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In  a  memorandum  of  rates  submitted,  by  request,  by  the  railway  subsequent  to  the 
hearing,  copy  of  which  was  duly  served  upon  the  Century  Coal  -Company,  the  follow- 
ing detail  is  set  out  covering  the  period  from  1913  to  the  present  in  regard  to  the 
rates  applicable  from  the  New  Ontario  dock: — 

Statement  of  Local  (Switching  Rates  from  New  Ontario  Dock  to  other  points  in 
A.C.  &  H.B.  [Railway  Yards  at  Sault  Ste.  Marie,  Ont.,  from  May  1,  1914,  to 
March  15,  1922. 

Rate.  Effective.  Tariff  References. 

$5.00  per  car  May  25th,  1913  C.R.C.  No.  176 

$5.00  per  car  May  10th,  1914  (C.R.C.  No.  222 

$5.50  per  car  Mar.  22nd,  1917  C.R.C.  No.  400 

lc.  per  100  lbs  July  28th,  1917  C.R.C.  No.  418 

lc.  per  100  lbs  Jan.  20th,  1919  C.R.C.  No.  511 

2c.  per  100  lbs  Mar.  15th,  1922  C.R.C.  No.  585 


In  a  supplementary  statement  filed  by  'the  railway,  it  is  stated  that  the  New 
Ontario  Dock  was  not  in  a  position  to  handle  coal  by  rail  until  the  summer  of  1916, 
the  handling  of  coal  from  the  dock  prior  to  that  having  been  either  concerned  with 
steamship  bunker  coal  or  retailing  of  coal  in  the  city;  the  latter  presumably  being1 
hauled  by  wagon.  It  is  stated  that  the  Century  Coal  Company  had  not  'been  handling 
coal  from  the  dock  until  about  three  years  ago.  It,  therefore,  appears  from  the  state- 
ment above  set  out  that  for  a  period  of  approximately  four  and  a  half  years  a  rate 
of  1  cent  per  100  pounds  for  switching  charges  had  been  available,  and  that  during 
the  period  of  about  three  years  the  Century  'Coal  Company  made  use  of  the  service 
at  the  rate  of  1  cent  set  out. 

I  am  unable  to  see  the  pertinency  of  the  discussion  regarding  the  correspondence 
the  railway  had  with  the  Lake  Superior  Paper  Company.  What  is  involved  in  the 
present  application  is  the  justification  of  an  increase  in  the  switching  rate.  This 
switching  rate,  as  pointed  ouit,  has  been  in  force  for  a  considerable  period  of  time. 
At  the  hearing,  the  attention  of  the  railway's  representative  was  specifically  directed 
to  the  burden  lying  on  the  railway  of  establishing  the  justification  of  the  "increase. 
The  justification  of  the  increase  has  not  been  established.  The  tariff  in  question  is 
under  suspension.    The  item  in  question  shouild  be  disallowed. 

Ottawa,  May  29,  1922. 

Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner,  and  Commissioners  Rutherford 
and  Lawrence  concurred. 


Application  of  the  Canadian  Pacific  Railway  Company,  under  Sections  181,  182,  and 
256  of  the  Railway  Act,  1919,  for  authority  to  construct,  maintain,  and  operate 
a  branch  line  from,  mile  .k2-82  on  its  Adirondack  Subdivision,  being  a  point  in 
Lot  No.  9k0,  in  Ward  1,  in  the  Town  of  LaSalle,  P.Q.,  to  a  point  in  Lot  1021-1 
in  Ward  $,  in  the  said  Town  of  LaSalle,  and  passing  through  a  part  of  Lot 
4687  in  St.  Paul  Ward,  in  the  City  of  Montreal,  Parish  of  Montreal,  County 
of  Hochelaga,  all  in  the  Province  of  Quebec,  and  to  cross  at  groide  certain 
highways,  >  • 

i         File  No.  25306-2 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

This  case  consists  of  an  application  by  the  Canadian  Pacific  Bailway  Company 
to  construct  a  branch  line  from  its  main  line,  Adirondack  Subdivision,  between  the 
St.  Lawrence  Bridge  and  the  Lachine  Canal,  running  southeasterly  and  easterly 
about  four  and  one-half  miles,  as  indicated  on  the  plan  filed  with  the  application. 
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The  application  was  supported  by  a  resolution  of  the  town  council  of  the  town 
of  LaSalle,  the  municipality  in  which  the  said  branch  line  is  situated,  as  well  as  the 
personal  evidence  of  Messrs.  Brown,  LaFleur,  and  Finley,  all  of  whom  are  land-owners 
nnd  interested  parties,  all  claiming  that  the  construction  of  this  branch  line  would 
be  m  the  public  interest. 

It  was  opposed  by  Mr.  Laurendeau,  of  the  firm  -of  Laurendeau  &  Laurendeau, 
representing  the  estate  of  Felix  B.  LaFleur,  Simeon  Gagnon,  and  Joseph  Belanger, 
all  of  whom  are  property  owners  along  the  proposed  right  of  way,  but  it  was  admitted 
that  Mr.  LaFleur  who  gave  evidence  in  favour  of  the  application  was  one  of  the 
executors  of  the  Estate  LaFleur.  It  was  also  opposed  by  Mr.  Chauvin,  representing 
the  Highlands  Factory  Sites,  Limited,  all  of  whom  took  the  ground  that  it  not  only 
would  be  an  injury  to  the  property  represented  by  them  but  was  not  in  the  public 
interest.  !■       |        I        |  III 

The  applicant  produced  copy  of  a  by-law  passed  by  the  town  of  LaSalle  some 
time  ago,  agreeing  to  grant  for  a  period  of  twenty-five  years'  exemption  from  taxation 
upon  the  condition  that  the  railway  company  would  arrange  for  a  passenger  service 
upon  the  said  branch  line  at  least  three  times  per  day,  to  be  operated  by  electricity 
qr_s?ome  means  of  transportation  other  than  steam. 

Mr.  Flintoft,  for  the  Canadian  Pacific  Railway  Company,  contended  that  it  was 
a  bona  fide  application,  and  it  was  their  intention  to  establish  the  passenger  service. 

It,  therefore,  becomes  a  question  of  whether  or  not  the  construction  of  this  branch 
line  would  be  in  the  public  interest  or  for  the  purpose  of  giving  increased  facilities 
to  business  as  provided  for  in  section  182  of  the  -Railway  Act.  In  toy  opinion,  it 
would  meet  both  the  conditions  set  forth  therein,  and,  moreover,  a  resolution  by  the 
municipal  authorities  having  control  of  the  municipality  through  which  the  proposed 
railway  should  run  would  be  strong  evidence  of  what  would  be  considered  in  the 
public  interest.  In  addition  to  this,  it  was  shown  that  numerous  attempts  had  been 
made  in  the  past  to  obtain  passenger  transportation,  all  of  which  had  failed,  and  this 
would  seem  to  be  about  the  last  opportunity  which  could  be  seen  at  the  present  time 
to  accomplish  this  much-desired  facility. 

I,  therefore,  think  an  order  should  issue  granting  the  application;  all  streets 
and  highways  particularly  marked  on  the  original  plan  filed  with  the  application  to 
be  approved  excepting  Irwin  avenue  from  Newman  avenue  northerly,  which  is  to  be 
closed,  and  also  a  certain  street  on  a  supplementary  plan  filed  at  the  hearing,  marked 
"A,"  being  a  plan  prepared  from  one  made  by  Messrs.  Beique  &  Charton  showing 
subdivision  of  lots  958,  959,  and  960  as  registered  February  11,  1920,  the  street  herein 
particularly  referred  to  being  the  second  street  east  of  Avenue  LaFleur.  An  order 
should  issue  accordingly.     1  •  • 

Ottawa,  May  31,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Lawrence  concurred. 
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ORDER  No.  32420 

In  the  mooter  of  the  application  of  the  Canadian  Northern  Ontario  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connection  between 
its  line  of  railway  and  the  Grand  Trunk  Railway,  at  Washago,  mileage  89-"l\ 
Muskoka  Subdivision,  approved  by  Order  No.  81677. 

File  No.  1872.4 

Monday,  the  22nd  day  of  May,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
'S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  "the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  <and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  the  connection  between  its  line  of  railway  and  the 
Grand  Trunk  Railway,  at  Washago,  mileage  89-1  Muskoka  'Subdivision,  in  the 
province  of  Ontario,  as  approved  by  the  said  Order  No.  31677. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32453 

Tuesday,  the  23rd  day  of  May,  A.D.  1922. 

In  the  matter  of  the  application  of  the  Islemere  Golf  Club  for  an  Order  authorizing 
the  Canadian  National  Railway  to  change  the  site  of  the  station  at  Ste. 
Dorothee,  in  the  Province  of  Quebec. 

File   No.  28905. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application,  the  Railway 
Company  consenting, — 

The  Board  orders:  That  the  station  building  at  Ste.  Dorothee,  in  the  province  of 
Quebec,  be  removed  to  mileage  15-21,  Cadastral  Lot  No.  81,  on  the  northwest  side 
of  the  road;  the  Canadian  National  Railways  first  to  file  a  plan  showing  the  proposed 
new  location  of  such  station  building. 

F.  B.  CARVELL, 

Chief  Commissioner. 


i 
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GENERAL  ORDER  No.  364 


In  the  matter  of  the  application  of  the  Canada  Cement  Company,  Limited,  for  rates 
on  agricultural  limestone  from  Belleville,  Ontario,  on  the  same  basis  as  those 
in  effect  from  Beachville  and  Kirhfield,  Ontario. 

File  No.  26786.6 


Tuesday,  the  23rd  day  of  May,  A.D.,  1922. 


Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  MoLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 


Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  May  18, 
1920,  the  applicant  company,  the  Canadian  Freight  Association,  the  Grand  Trunk  and 
Canadian  Pacific  Railway  Companies,  and  the  'Canadian  National  Railways  being 
represented  at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  further 
submissions'  filed,  and  the  report  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  all  railway  companies  subject  to  the  jurisdiction  of  the 
Board  file  tariffs,  to  become  effective  not  later  than  June  15,  1922,  showing  the  follow- 
ing mileage  soalle,  to  apply  on  agricultural  limestone  or  stone  dust  east  of  Port  Arthur, 
Fort  Williiam,  and  Armstrong,  in  lieu  of.  the  specific  commodity  rates  or  mileage  scale 
now  in  effect,  namely: — 

Rates  in  cents 

Miles.  per  100  pounds. 

Not  over  10   5 

Over  10  not  over  20   5£ 

Over  20  not  over  30   6 

Over  30  not  over  40   6£ 

Over  40  not  over  50   7 

•  'Over  50  not  over  60   7£ 

Over  60  not  over  70   8 

Over  70  not  over  80   8£ 

Over  80  not  over  90   9 

Over  90  not  over  100   H 


Over  100  miles  to  300  miles,  the  rates  /to  be  increased  one-half  cent  per  100 
pounds  for  each  group  of  25  miles.  Over  300  miles,  the  rates  to  be  increased  one 
cent  per  100  pounds  for  each  group  of  50  miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No,  32440 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  here- 
inafter called  the  "applicant  company,"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  and  details  of  its  station  building  a\t  Morin 
Heights,  Quebec,  as  shown  on  plan  No.  14576,  dated  Toronto,  May  11,  1922, 
and  detail  plans  Nos.  351+88  and  351+89,  on  file  with  the  Board  under  file  No. 
30232. 

Friday,  the  26th  day  of  May,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  reading  the  submissions  filed  in  support  of  the  application  and  on  behalf  of 
citizens  of  Morin  Heights, — 

The  Board  orders: 

1.  That  the  location  and  details  of  the  applicant  company's  station  building  at 
Morin  Heights,  in  the  province  of  Quebec,  as  shown  on  the  said  plans  on  file  with  the 
Board  under  file  No.  30232,  be,  and  they  are  hereby,  approved,  such  station  to  be  com- 
pleted by  June  30,  1922. 

2.  That  Orders  No.  30067  and  No.  32078,  dated  respectively  September  3,  19>20, 
and  January  30,  1922,  made  herein,  be,  and  they  are  hereby,  rescinded. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


i        ORDER  No.  32448 

Wednesday,  the  31st  day  of  May,  A.D.,  1922. 

In  the  matter  of  the  application  of  the  Niagara  Peninsula  Growers,  Limited,  for 
suspension  of  American  Railway  Express  Company's  tariff  150- A,  C.R.C.  No. 
1333,  and  the  Express  Traffic  Association  for  Canada  Tariff  C.R.C.  No.  E.  T. 
732,  as  applicable  to  rates  on  fruit  and  vegetables  moving  from  Ontario  points. 

I        File  No.  26848-9 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Asst.  Chief  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  applicants,  the  American 
Railway  Express  Company,  and  the  Express  Traffic  Association  for  Canada, — 

The  Board  orders:  That  the  American  Railway  Express  Company's  Tariffs  C.R.C. 
Nos.  1333,  1341,  and  1344,  also  item  No,  1  in  Express  Traffic  Association  Tariff  C.R.C. 
No.  E.  T.  732,  be,  and  they  are  hereby,  suspended. 

And  the  Board  further  orders:  That  the  rates  as  published  in  American  Railway 
Expre*«  Company's  Tariff  C.R.C.  No.  1193.  be  continued  in  effect  until  further  order 
of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner, 
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ORDER  No.  3247? 

In  the  matter  of  'the  application  of  the  Century  Coal  Company,  Limited,  of  Montreal, 
Quebec,  for  an  Order  suspending  the  Algoma  Central  and  Hudson  Bay  Bail- 
way  Company's  tariff,  C.R.C.  No.  585,  effective  March  15,  1922,  showing 
increases  in  the  switching  rate  on  coal  from  the  New  Ontario  Coal  Company's 
dock  to  the  Canadian  Pacific  Railway  at  Sault  Ste.  Marie,  to  2  cents  per  100 
pounds;  and  Order  No.  32196,  dated  March  8,  1922,  suspending  the  said  tariff: 

File  No.  21700.19 

Monday,  the  5th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  April  18, 
1922,  in  the  presence  of  counsel  for  the  applicant  company  and  the  railway  company, 
and  what  was  alleged, — 

The  Board  orders:  That  the  said  tariff  C.R.C.  No.  585,  of  the  Algoma  Central 
and  Hudson  Bay  Railway  Company,  showing  increases  in  the  switching  rate  on  coal 
from  the  New  Ontario  Coal  Company's  dock  to  the  Canadian  Pacific  Railway  at 
Sault  Ste.  Marie,  to  2  cents  per  100  pounds,  be,  and  it  is  hereby,  disallowed. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32500 

In  the  matter  of  the  application  of  residents  of  Tilney,,  Saskatchewan,  for  an  Order 
directing  the  Canadian  National  Railways  to  erect  a  station  at  Tilney: 

File  No.  31900 

Wednesday,  the  7th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  its  chief  operating 
officer, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are 
hereby,  directed  to  erect  a  fourth-class  station  building  at  Tilney,  in  the  province 
of  Saskatchewan;  the  work  to  be  completed  by  the  1st  day  of  October,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32502 

In  the  mailer  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "  applicants,"  under  section  188  of  the  Railway  Act,  1919,  for  approval 
of  the  location  and  details  of  the  station  required  to  he  constructed,  under 
Order  No.  32199,  dated  March  S,  1922,  at  Bellis,  Alberta,  as  shown  on  the  plan 

on  Me  .with  the  Board  under  file  No.  31565: 

Friday,  the  9th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

-Upon  the  report  and  recommendation  of  its  chief  operating  officer,  the  rural 
municipality  of  Wasel,  No.  575,  offering  no  objection,  although  duly  notified,  as 
appears  by  proof  of  service  of  notice  of  the  application,  filed, — 

The  Board  orders:  That  the  location  of  the  applicants'  standard  third-class  sta- 
tion building  at  Bellis,  in  the  province  of  Alberta,  as  shown  on  the  plan  on  file  with 
the  Board  under  file  No.  31565,  be,  and  it  is  hereby,  approved. 


F.  B.  CARVELL, 

Chief  Commissioner. 


57 


ORDER  No.  32511 

In  the  matter  of  the  application  of  tire  Niagara  Peninsula  Growers,  Limited,  for 
suspension  of  the  American  Raihvay  Express  Company's  tariff  covering 
advanced  rates  on  fruits  and  vegetables,,  which  tariffs  were  suspended  by  Order 
No.  32U8,  dated  May  31/1022: 

File  No.  20848.9 

Monday,  the  19th  day  of  June,  A.D.  19>22. 

Hon.  F.  B.  Carveel,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  its  appearing  that  an  agreement  has  now  been  reached  between  shippers 
and  the  American  Railway  Express  Company  as  to  the  rate  on  fruit  from  points  in 
Ontario, — 

The  Board  orders:  That  the  said  Order  No.  32448,  dated  May  31,  1922,  be,  and 
it  is  hereby,  rescinded:  Provided  the  American  Railway  Express  Company  publish 
and  file  a  local  rate  on  fruit  and  vegetables  from  Fenwick,  Ontario,  to  Hamilton, 
Ontario,  of  forty  cents  per  hundred  pounds,  in  lieu  of  the  rate  of  fifty  cents  per 
hundred  pounds  now  published  in  the  American  Railway  Express  Company's  tariff 
C.R.C.  No.  1344. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  32r,- i 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  company"  under  section  188  of  the  Hallway  Act, 
1919,  for  approval  of  the  location  of  its  proposed  new  3rd  class  station  at  Ran- 
furly,  Alberta,  as  shown  on  the  plan  dated  December  15,  1921,  on  file  with  the 
Board  under  file  No.  3101+8. 

Monday,  the  19th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Oarvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commission er. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed  new 
3rd  class  station  at  Ranfuiily,  in  the  province  of  Alberta,  as  shown  on  the  said  plan 
on  file  with  the  Board  under  file  No.  3104S,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32528 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  for  an  Order  extending  the  time 
within  which  it  may  construct  a  station  at  St.  Polycarpe  Junction,  Quebec,  as 
required  under  Order  No.  3193k,  dated  December  20,  1921. 

File  No.  7214.276 

Tuesday,  the  20th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

0.  Lawrence,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof, — 

The  Board  orders: 

1.  That  the  time  within  which  the  said  station  may  be  constructed  and  completed 
be,  and  it  is  hereby,  extended  until  the  31st  day  of  August,  1922,  peremptorily. 

2.  That  the  applicant  company  be  liable  to  a  penalty  of  $25  a  day  for  every  day 
after  the  said  31st  day  of  August,  1922,  that  the  said  station  remains  uncompleted. 

F.  B.  CARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  365 

In  the  matter  of  Section  3^5  of  the  Railway  Act,  1919,  and  the  regulations  approved 
thereunder  by  General  Order  of  the  Board  No.  290,  dated  April  12,  1920. 

File  No.  496.38 

Saturday,  the  24th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Com?nissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Whereas  the  said  section  345  provides,  inter  alia,  for  the  making  of  periodical 
returns,  duly  verified  by  affidavit,  to  the  Board  in  respect  of  the  carriage  of  traffic  at 
free  or  reduced  rates  under  the  Act,  issued  by  companies  within  the  legislative 
authority  of  the  Parliament  of  Canada;  and  that  it  shall  be  the  duty  of  the  Board 
to  examine  such  returns  with  a  view  to  seeing  that  the  law  has  been  observed; 

And  whereas,  for  the  year  1920  alone,  the  Board  agreed  that  it  would  not, 
during  the  transitional  period  involved,  require  details  of  persons  to  whom  the  railway 
companies  issued  transportation  in  the  classes  of  the  railways  known  as  officers,  agents, 
or  former  employees,  officers,  agents,  or  employees  of  other  railway  or  transportation 
companies,  and  the  Governor  General's  staff;  but  that  as  to  all  other  classes  of 
persons,  the  railway  companies  must  give  the  individual  names,  with  such  descrip- 
tion as  to  place  the  Board  in  a  position  to  investigate  them,  if  necessary; 
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And  whereas  certain  of  the  railway  companies,  subject  as  aforesaid  to  the 
jurisdiction  of  the  Board,  have  failed  to  make  the  returns  so  required  by  the  Act, — 
The  Board  therefore  orders  as  follows: — 

1.  (a)  That  all  railway  companies  in  default  in  filing  details  of  returns  as  pro- 
vided by  the  Act,  for  1920,  not  excepted  by  the  Board  as  above  set  forth,  be,  and 
they  are  hereby,  required  to  file  such  details  not  later  than  the  first  day  of  October, 
1922. 

(b)  That  all  railway  companies  file,  not  later  than  October  1,  1922,  complete 
returns  called  for  by  the  Act,  for  1921. 

(c)  For  the  year  192-2,  the  filing  to  be  as  follows,  for  the  periods  set  out:  The 
return  for  the  period  January  to  June,  1922,  is  to  be  filed  by  October  1,  1922;  for 
July  to  September  is  to  be  filed  by  November  1,  1922;  and  October  to  December  31 
is  to  be  filed  by  February  1,  1923. 

(d)  For  the  year  1923,  the  filings  are  to  be:  January  to  March,  1923,  by  May  1, 
1923;  April  to  June,  by  August  1,  1923;  July  to  September,  by  November  1,  1923; 
and  October  to  December  31,  by  February  1,  1924. 

2.  That  the  returns  thereafter  be  made  quarterly  on  the  same  monthly  dates 
as  directed  in  paragraph  (d)  of  section  1  of  this  order. 

3.  That  all  railway  companies  failing  to  comply  with  the  requirements  of  this 
order  be,  and  they  are  hereby,  made  subject  to  a  penalty  of  $100  a  day  for  every  day 
in  which  a  railway  company  shall  be  in  default  in  filing  such  return  in  accordance 
with  this  order. 

4.  That  all  railway  companies  in  default  in  filing  returns  in  respect  of  which 
the  specific  date  is  set  out  in  the  regulations  as  approved  by  the  said  General  Order 
No.  290,  for  the  year  1922,  be,  and  they  are  hereby,  required  to  file  the  same  not 
later  than  October  1,  1922,  and  thereafter  on  or  before  the  1st  day  of  January  for 
each  succeeding  year. 

5.  Every  such  railway  company  shall  be  subject  to  a  penalty  of  $100  a  day  for 
each  violation  of  the  said  regulations. 

F.  B.  CAKVELL, 

Chief  Commissioner. 
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Re  Freight  Tolls— 1922 

Files  Nos.  30531,  30685,  30686  and  30686.2 

By  the  Board: 

Shortly  after  the  promulgation  of  General  Order  No.  308  of  this  Board,  being  the 
order  providing  for  the  general  rate  increases  known  as  the  Thirty -five  and  Forty  Per 
Cent  Case,  effective  September  13,  1920,  various  bodies,  among  them  the  province  of 
Manitoba,  appealed  to  the  Privy  Council  asking  that  the  said  order  be  rescinded  for 
various  reasons  set  forth  by  the  appellants.  The  matter  was  heard  by  the  Privy 
Council,  and,  on  the  6th  day  of  October,  1920,  by  P.C.  No.  2434,  His  Excellency  in 
Council  dismissed  the  appeal,  but,  in  doing  so,  stated  as  follows: — 

"  What  constitutes  a  fair  and  reasonable  rate  should  now  be  arrived  at 
without  reference  to  the  requirements  of  the  Canadian  National  System  and 
your  committee  recommends  that  the  order  in  this  case  be  referred  back  to 
the  Board  to  be  corrected  in  its  findings  in  such  manner  as  to  determine  what 
are  fair  and  reasonable  rates  without  taking  into  account  at  all  for  the  time 
the  order  shall  be  in  effect,  the  requirements  of  the  Canadian  National  System. 

"  Very  strong  representations  were  made  at  the  argument  on  appeal  to  the 
effect  that  the  order  continued  and  indeed  intensified  an  unjust  discrimination 
in  rates,  it  being  claimed  that  higher  freight  rates  prevail  generally  in  Western 
Canada,  that  is  west  of  Fort  William,  than  prevail  in  Eastern  Canada,  that  is 
east  of  Fort  William.  It  was  strongly  urged  that  the  reasons,  whatever  they 
may  have  been,  for  this  differential  no  longer  exist,  and  that  as  a  matter  of 
public  policy  the  principle  of  equalization  of  rates  East  and  West  should  now 
be  recognized.  On  the  other  hand,  it  was  urged  that  the  competition  arising 
out  of  lake  and  river  transportation  as  well  as  out  of  lower  competitive  rates  on 
Eastern  United  States  lines  compelled  a  somewhat  lower  scale  in  Eastern 
Canada  than  in  Western  Canada.  Whether  or  not  these  reasons  now  obtain 
in  any  substantial  degree  is  a  question  which  requires  minute  and  expert  inves- 
tigation such  as  can  be  best  conducted  by  the  Bailway  Commission  itself  and 
not  by  Your  Excellency's  advisers,  but  the  committee  is  strongly  impressed 
with  the  very  great  desirability  of  bringing  about  with  the  least  possible  delay 
equalization  of  Eastern  and  Western  rates. 

"  The  Committee  of  the  Privy  Council  therefore  further  recommend  that 
as  conditions  have  probably  changed  materially  in  recent  years  tending  more 
and  more  to  make  equalization  practicable,  an  inquiry  by  the  Board  be  directed 
to  be  held  at  the  earliest  date  with  a  view  to  the  establishment  of  rates  meeting 
to  the  utmost  extent  possible  the  above  requirement  as  to  equalization." 
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The  Board  thereupon  started  an  investigation,  primarily  to  ascertain  whether  or 
not  conditions  had  changed  as  suggested  by  the  Order  in  Council  and  as  to  whether 
the  difference  in  rates,  if  any,  thus  existing  in  a  general  way  between  Eastern  Canada 
and  Western  Canada  amounted  to  undue  discrimination  against  Western  Canada. 

The  first  sittings  was  held  at  Ottawa  on  the  22nd  day  of  November,  1920,  when 
it  was  arranged  that  the  Board  would  hold  sittings  in  Western  Canada  in  the  early 
spring,  and,  in  pursuance  thereof,  sittings  were  held  in  all  the  principal  sittings  of 
Western  Canada  in  the  month  of  April,  1921,  again  in  the  months  of  October  and 
November,  1921,  and  the  final  argument  took  place  in  Ottawa  in  the  months  of  Feb- 
ruary and  March  last. 

Very  shortly  after  arrangements  were  made  for  such  hearings,  application  was 
made  by  representatives  of  the  provinces  of  New  Brunswick,  Nova  Scotia,  and  Prince 
Edward  Island  alleging  that  they  were  unfairly  treated  in  that  the  arbitraries  over 
Montreal,  which  they  had  enjoyed  for  many  years  prior  to  1916,  had  been  either 
abolished  or  materially  increased,  and  asked  that  the  old  arbitraries  be  re-established. 

Then  the  province  of  British  Columbia  applied  for  the  elimination  of  the  Moun- 
tain scale  of  rates  as  applied  to  that  province,  asking  that  the  Prairie  scale  be  extended 
through  to  the  Pacific  coast. 

At  a  later  date,  application  was  made  by  the  Lumber  Association  of  Canada  and 
allied  interests  for  a  general  reduction  in  the  rates  upon  lumber  commodities. 

There  have  also  been  applications  before  the  Board  by  the  Board  of  Trade  of 
the  city  of  Sault  Ste.  Marie  and  other  business  interests  thereof  for  the  extension 
of  Schedule  A  rates  from  Sudbury  to  Sault  Ste.  Marie,  and,  finally,  an  application  by 
the  Commercial  Travellers'  Association  of  Canada  alleging  that  the  20  per  cent 
increase  upon  excess  baggage  provided  for  by  General  Order  No.  308  should  have  been 
eliminated  when  passenger  rates  went  back  to  normal  on  the  1st  day  of  July,  1921, 
claiming  that  the  excess  baggage  rate  is  based  upon  passenger  rates  and,  therefore, 
when  the  passenger  rates  were  reduced,  the  same  principle  should  be  applied  to  excess 
baggage. 

In  addition  to  this,  we  have  had  scores  of  applications  from  individuals,  corpora- 
tions, and  municipalities  asking  for  a  reduction  of  rates  either  generally  or  upon  the 
traffic  in  which  they  are  respectively  interested. 

No  reference  is  made  herein  to  the  application  of  the  fruit  growers  of  Nova  Scotia 
and  the  potato  growers  of  the  Maritime  Provinces  for  a  reduction  in  the  export  rate 
on  their  commodities,  as  these  rates  were  increased,  not  by  General  Order  No.  308, 
but  by  General  Order  No.  303,  effective  August  26,  1920,  and  we  understand  the 
railway  companies  have  already  filed  tariffs,  effective  July  1,  reducing  these  rates 
by  10  per  cent  in  accordance  with  the  like  reductions  in  the  United  States  under 
the  recent  General  Order  of  the  Interstate  Commerce  Commission. 

By  the  terms  of  General  Order  No.  308,  all  increases  therein  provided  for  cease 
to  exist  on  the  1st  day  of  July,  1922,  because  of  the  fact  that  the  amendment  to 
section  325  of  the  Railway  Act,  1919,  which  had  the  effect  of  postponing  the  coming 
into  effect  of  the  Crowsnest  Pass  legislation  for  three  years,  expires  on  the  6th  day 
of  July  next.  Shortly  after  Parliament  opened  in  March  last,  the  question  of  the 
further  extension  of  the  coming  into  operation  of  the  Crowsnest  Pass  legislation 
was  referred  to  a  Special  Committee  of  the  House,  which  has  reported,  and  legisla- 
tion based  thereon  has  been  enacted,  being  Bill  No.  206,  which,  in  effect,  provides 
for  the  suspension  of  the  operation  of  the  Crowsnest  Pass  legislation  for  a  further 
period  of  one  year  upon  all  rates  and  schedules  mentioned  therein  with  the  exception 
of  grain  and  flour,  the  rates  upon  which  latter  products  on  and  after  the  6th  day  of 
July,  1922,  shall  be  those  provided  for  in  the  original  legislation,  being  chapter  5 
of  the  Statutes  of  1897,  and  also  providing  that  His  Excellency  the  Governor  General 
in  Council  may  extend  the  provisions  of  the  said  Act  for  an  additional  term  of  one 
year,  if,  in  their  judgment,  it  is  considered  advisable  to  do  so. 
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Comparison  of  Canadian  and  United  States  Freight  Eates 

It  is  considered  advisable  at  this  stage  to  give  a  comparison  of  the  general  rate 
structures  of  Canada  at  present  as  compared  with  the  rate  structures  of  the  United 
States  as  they  will  be  on  and  after  the  1st  day  of  July  next,  because,  on  account  of 
the  great  similarity  between  railway  operations  and  business  conditions  in  the  two 
countries  as  well  as  the  very  large  volume  of  international  traffic,  it  is  well  to  know 
as  nearly  as  possible  the  exact  relationships  of  the  rate  structures  of  both  countries. 

Two  or  three  years  ago,  and  before  the  general  increase  in  rates  in  the  United 
States  authorized  by  the  Interstate  Commerce  Commission  under  ex  parte  74, 
effective  August  26,  1920,  a  careful  comparison  was  made  between  the  general  level 
of  freight  rates  in  Canada  and  the  United  States  which  showed,  having  regard  to  all 
the  controlling  conditions,  that  the  general  level  was  slightly  in  favour  of  the  Cana- 
dian  shipper. 

Freight  rates  in  Canada  were  not  generally  or  materially  increased  during 
the  first  four  years  of  the  war,  but  in  1918  and  1920  it  was  necessary,  not  only  in 
Canada,  but  in  other  countries  as  well,  to  materially  increase  freight  rates,  so  as  to 
enable  the  privately  owned  railways,  but  not  in  full  measure,  to  meet  their  advancing 
operating  costs  which  had  increased  by  leaps  and  bounds  and  in  a  manner  entirely 
without  precedent  or  parallel.  The  wage  increases  in  1918  and  1920,  coupled  with 
the  increased  cost  of  coal  and  other  materials  and  supplies,  resulted  in  such  increases 
in  railway  operating  costs  that  a  substantial  increase  in  freight  rates  was  inevitable. 

Notwithstanding  that  the  employees  of  the  Canadian  railways  were  granted 
increases  in  wages  equal  to  those  in  the  United  States  and  that  increased  costs  and 
war  conditions  bore  even  more  heavily  upon  railway  conditions  in  Canada 
than  in  the  United  States,  the  increase  in  rates  as  authorized  by  this  Board  did  not 
bear  as  heavily  on  the  Canadian  public  as  the  increase  authorized  in  the  United  States 
by  the  Interstate  Commerce  Commission,  as  will  be  clearly  evidenced  by  the  follow- 
ing. 

These  general  increases,  commonly  known  as  the  Forty  Per  Cent  increases, 
although  in  fact  they  averaged  appreciably  under  that  figure,  became  effective  in  the 
United  States  on  the  26th  day  of  August,  1920,  and  in  Canada  on  the  13th  day  of 
September,  1920.  There  has  been  no  general  decrease  in  freight  rates  authorized 
in  the  United  States  since  August  26,  1920,  although  there  will  be  a  general  decrease 
c-f  10'  per  cent  effective  July  1,  1922.  On  the  other  hand,  the  increased  Tates  effective 
September  13,  1920,  in  Canada,  were  subject  to  a  general  decrease  of  5  per  cent 
January  1,  1921,  and  the  further  general  decrease  of  10  per  cent  December  1,  1921. 
The  situation  is  illustrated  below,  taking  in  each  case  for  simplicity  of  illustration, 
a  rate  of  $1  per  100  pounds: — 

CANADA 


Rate  prior  to 
Sept,  13,  1920 

Effective 
Sept.  13,  1920, 

Rate 
increased  to 

Effective 
Jan.  1,  1921, 

Rate 
decreased  to 

Effective 
Dec.  1,  1921, 

Rate 
decreased  to 

$  cts. 

%  cts. 

$  cts. 

$  cts. 

East  

1  00 

1  40 

1  35 

1  25 

West  

1  00 

1  35 

1  30 

1  20 

I 
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Interterritorial  Traffic 

Percentage  of  increase  in  rates  within  territories  east  and  west  of  Port  Arthur 
applied  to  the  east  and  west  factors  thereof  respectively. 


UNITED  STATES 


Rate  prior 
to 

Aug.  26,  1920 

Effective 
Aug.  26,  192q 

Rate 
Increased  tG 

Effective 
July  1,  1922 

Rate 
Decreased  to 

Eastern  group  

$  cts. 

1  00 
1  00 
1  00 
1  00 

$  cts. 

1  40 

1  35 
1  25 
1  33$ 

$  cts. 

1  26 
1  2\\ 

i  m 

1  20 

Western  Group  

Southern  and  Mountain  Pacific  Groups  

Further,  under  this  Board's  General  Order  308,  September  9,  1920,  the  railways 
were  prohibited  from  increasing  rates  on — 

Crushed  stone,  sand,  and  gravel 
Minimum  class  rate  scale 
Minimum  charge  per  shipment 

Switching,  interswitching,  milling-in-transit,  diversion,  reconsignment,  stop- 
overs, demurrage,  weighing,  etc. 

The  increase  allowed  in  rates  on  cordwood,  slabs,  edgings  and  mill  refuse  for  use 
as  fuel  was  limited  to  10  per  cent 

The  increase  in  coal  rates  was  limited  as  follows: — 

In  rates  0  to    80  cents  per  ton — 10  cents 

In  rates  80  to  150     "        "     —15  " 

In  rates  over  150  "        "     —20  " 

In  the  United  States,  under  ex  parte  74,  July  29,  1920,  there  was  no  similar  limita- 
tion with  respect  to  rates  on  .crushed  stone,  sand,  gravel,  and  coal,  and  they  were  sub- 
ject to  the  same  percentage  increases  as  authorized  for  other  traffic;  further,  the 
percentage  increase  applicable  in  the  group  where  the  service  is  performed  was  made 
in  the  charges  for  switching,  transit  arrangements,  weighing,  diversion,  reconsign- 
ment, lighterage,  floatage,  storage  (not  including  track  storage),  and  transfer,  while 
no  increases  for  those  services  were  allowed  in  Canada. 

The  coal  traffic  is,  of  course,  a  very  large  and  important  movement,  and  the  follow- 
ing illustrations  show  what  the  limitation  in  Canada  meant  as  compared  with  the 
percentage  increase  in  the  United  States.    The  increases  allowed  were: — 


In  Canada 
Effective 
Sept,  13,  1920. 

In  United  States 
Effective  Aug.  26,  1920. 

Eastern 
Group 

Western 
Group 

Southern 
and  Mtn- 
Pacific 
Group 

In  rates  0  to  80c.  ton  

10c.  per  ton. . .  . 
15c.   "     u  .... 
20c  " 

% 

40 
40 
40 

% 

35 
35 
35 

% 

25 
25 
25 

"     "  over  80  to  150c  ton  

"     "  over  150c  

To  Illustrate: — 
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— 

In  United  States 

In 

Canada 

East 

West 

South 
and 
Mtn-Pacific 

A  rate  of  80c.  per  ton  became  

"     "    150c.     "  "   

"     "    300c.     "  "   

c. 

112 

210 

420 

c. 
108 
203 
405 

100 

188 
375 

c. 

90 
165 
320 

Under  the  reduction  in  rates  in  the  United  States  to  become  effective  July  1,  1922,  the  situation  will 
be— 


Where  rate  prior  to  1920 
increase  was — 

In  United  States  July  1,  1922 

In  Canada 
Aug.  1,  1922, 
on  Anthracite. 

In  Canada 
Aug.  1, 1922 
on  all  other 
coal. 

c. 

»    ■     /  c. 

c. 

c. 

80c.  per  ton  now  becomes  

101 

97 

90 

90 

80 

150    "     "     "  "   

189 

182 

169 

165 

150 

300    "     "     "  "   

378 

365 

338 

320 

300 

Subsequent  to  the  general  increase  in  1920,  there  have  been  a  large  number  of 
substantial  reductions  in  Canada  between  various  points  on  different  commodities. 
In  Canada,  among  the  more  important  reductions  made  by  the  railways,  were  tha 
grain  rates  from  Fort  William  and  Lake  ports  to  the  Atlantic  seaboard  and  Eastern 
Canada;  on  live  stock,  on  which  a  reduction  of  approximately  25  per  cent  was  made 
in  July,  1921,  from  the  rates  effective  September,  1920;  on  hay  in  Eastern  Canada; 
on  lumber  from  the  Pacific  coast  to  eastern  points;  on  wool  and  hides  from  western 
to  eastern  points,  etc.,  etc. 

In  the  United  States  a  reduction  in  carload  rates  on  grain,  grain  products,  and 
hay  in  the  Western  and  Mountain-Pacific  groups  became  effective  in  January,  1922; 
rates  on  live  stock  in  the  same  groups  in  excess  of  50  cents  per  100  pounds  were 
reduced  20  per  cent,  but  not  below  50  cents,  in  October,  1921 ;  and  carload  rates  upon 
products  of  the  farm,  garden,  orchard,  and  ranch  were  reduced  10  per  cent  in  January, 
1922.  These  are  the  only  three  instances  where  reductions  were  made  covering  the 
entire  country,  or  the  whole  of  any  one  or  more  rate  groups,  since  the  increases  of 
1920  became  effective.  These  rates  are  not  being  further  reduced  in  the  United  States 
July  1,  1922. 

Comparison  between  Canadian  and  United  States  Passenger  Fares 

Immediately  prior  to  August  26,  1920,  the  standard  passenger  fare  in  the  United 
States  was  3  cents  per  mile. 

On  August  26,  1920,  the  Interstate  Commerce  Commission  authorized  an  increase 
of  20  per  cent  in  all  passenger  fares,  with  a  standard  of  3-6  cents  per  mile.  An 
increase  or  surcharge  of  50  per  cent  was  allowed  in  sleeping  and  parlour  car  fares,  an 
increase  of  20  per  cent  in  excess  baggage  rates,  and  20  per  cent  increase  in  rates  for 
the  carriage  of  milk  in  baggage  cars,  all  effective  on  the  same  date. 

In  Canada,  prior  to  September  13,  1920,  the  standard  passenger  fare  east  of  and 
including  McLeod,  Calgary,  and  (Wolf  Creek)  Thornton,  Alberta,  was  3-45  cents 
per  mile;  west  of  these  points,  4  cents  per  mile. 

By  General  Order  of  the  Board  No.  308,  the  passenger  fares  were  increased  by 
20  per  cent,  subject  to  a  maximum  of  4  cents  per  mile.  The  order  did  not,  therefore, 
increase  passenger  fares  in  British  Columbia.  An  increase  of  50  per  cent  was  also 
allowed  in  parlour  and  sleeping  car  fares,  and  20  per  cent  in  excess  baggage  charge, 
but  no  increase  was  allowed  in  the  rates  for  the  carriage  of  milk  in  baggage  cars. 
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On  January  1,  by  the  same  order,  the  standard  passenger  rate  east  of  McLeod, 
Calgary,  and  Thornton  was  reduced  to  3-795  cents  per  mile,  and  on  July  1,  1921,  the 
standard  passenger  fare  reverted  to  3-45  cents  per  mile. 

On  December  1,  1921,  the  increase  or  surcharge  in  parlour  and  sleeping  car  fares 
was  reduced  to  25  per  cent  over  those  in  effect  prior  to  September  13,  1920. 

Comparison  of  rates  in  Canada  and  in  the  United  States  at  present  is  as  follows : — 


PASSENGER  FARES 

United  States — 

All  territory  Standard   3.6c.  per  mile 

Canada — 

East    of     McLeod,     Calgary  and 

Thornton  Standard   3.45c.  per  mile 

West  of  above  territory  Standard   4c.  per  mile 


SLEEPING  AND  PARLOR  CAR  FARES 

United  States   Surcharge  of  50  per  cent. 

Canada   Surcharge  of  25  per  cent 


EXCESS  BAGGAGE  CHARGE 

United  States   20  per  cent  increase 

Canada   20  per  cent  increase 


MILK  IN  BAGGAGE  CARS 

United  States   20  per  cent  increase 

Canada   No  increase 


Basic  Commodity  Eductions 


At  the  hearing  by  the  Special  Committee  of  Parliament  above  referred  to,  both 
the  Canadian  Pacific  Railway  and  the  Canadian  National  Railways  proposed  that, 
outside  of  the  question  of  the  rates  on  grain  from  the  Prairie  Provinces  to  the  head 
of  the  lakes,  any  decreases  in  freight  rates  in  Canada  should  be  confined  to  what  they 
called  "  basic  commodities,"  and,  in  the  reference  to  the  subject  as  found  on  page  47 
of  the  Reports  of  the  Special  Committee,  Mr.  Beatty,  President  of  the  Canadian 
Pacific  Railway  Company,  stated  as  follows: — 

"  It  was  apparent,  however,  that  in  1921  certain  industries  felt  the  depres- 
sion much  more  severely  than  others,  and  it  was  the  opinion  of  the  railway 
executives  both  in  Canada  and  the  United  States,  an  opinion  which,  I  think, 
is  shared  by  the  United  States  Government  as  expressed  by  the  testimony  of 
the  Secretary  of  Commerce,  Mr.  Hoover,  before  the  Interstate  Commerce  Com- 
mission, that  inasmuch  as  the  reductions  were  a  matter  of  relief  they  should 
be  first  extended  to  those  industries  which  most  needed  it.  It  was  felt  that  more 
effective  relief  would  be  accorded  in  this  way  and  that  it  would  bear  less 
heavily  on  the  companies'  revenues  because  of  the  exclusion  from  the  reductions 
of  numerous  commodities  in  which  the  railway  rate  played  a  very  small  part. 
If  the  matter  were  one  depending  on  the  judgment  of  the  railways,  this  method 
would  be  followed  if  the  Railway  Commission  approved." 

Mr.  Beatty  furnished  the  following  list  of  basic  commodities  on  which  he 
thought  reductions  should  be  made:  Grain  and  grain  products,  forest  products,  coal, 
building  material,  brick,  vsement,  lime,  plaster,  potatoes,  fertilizer,  ores,  wire  rods, 
and  scrap  iron,  to  which,  later  on,  were  added  pig-iron,  blooms,  and  billets.  The 
same  list  was  afterwards  approved  by  the  Canadian  National  Railways. 

In  the  Report  of  the  Special  Committee  to  the  House  above  referred  to,  it  was 
stated  as  follows: — 

"basic  commodities  which  may  be  afforded  reductions  should  have  the 
earliest  possible  consideration  by  the  Board  of  Railway  Commissioners." 
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While  the  recommendation  of  the  committee  is  to  be  treated  with  respect,  it  is  not 
binding  in  law  upon  this  Board.  It  is  arguable  that  in  revising  rates,  the  logical 
method  to  pursue  is  to  redress  antecedent  necessary  percentage  increases  by  subse- 
quent percentage  decreases,  thus  minimizing  tbe  inequalities  which  the  percentage 
increases  had  accentuated.  As  a  matter  of  emergency  action,  however,  revisions 
may  be  made  on  basic  commodities  in  so  far  as  is  possible,  consistently  with  other 
conditions  now  existing. 

At  a  later  sittings  of  the  committee,  both  the  Canadian  Pacific  and  the  Cana- 
dian National  Railway  Companies  suggested  that,  in  lieu  of  the  coming  into  effect 
of  the  Crowsnest  Pass  Agreement,  the  following  percentage  reductions  from  present 
rates  should  be  made  upon  these  basic  commodities,  viz : — 

Grain  and  grain  products  west  of  Fort  William..  20% 

Forest  products   20%  East,  and  16.66%  West 

Coal,  exclusive  of  anthracite  coal  and  coal  from  Fort  William. 
Reductions  specific. 

Rates  0  to  80c.  per  ton — reductions  10c.  per  ton. 
Over  80c.  to  $1.50  per  ton — reductions  15c.  per  ton. 
Over  $1.50  per  ton— reductions  20c.  per  ton. 

Building  material — 

Brick,  cement,  lime,  and  plaster... 

Potatoes  

Fertilizers  (other  than  chemicals)  .    .  . 

Ores  

Pig  iron  

Blooms  

Billets  

Wire  rods  

Scrap  iron  

%» 

This  proposal  was  not  adopted  by  either  the  committee  or  the  House  as 
proposed,  but,  as  before  stated,  the  rates  on  grain  and  flour  from  the  western 
provinces  to  the  head  of  the  lakes  were  reduced  to  the  original  Crowsnest  Pass 
basis,  and  the  question  now  arises  as  to  what  percentage  of  reduction  the  Board 
can  reasonably  grant  upon  these  specific  commodities  under  the  changed  conditions 
above  referred  to. 

At  a  hearing  of  the  Special  Committee  on  the  20th  day  of  June  instant,  Mr. 
Lanigan,  Freight  Traffic  Manager  for  the  Canadian  Pacific  Railway  Company,  filed 
a  statement  showing  what  would  be  the  reduction  in  the  revenues  of  that  company 
if  the  offer  above  referred  to  had  been  accepted,  as  follows: — 

STATEMENT  FILED  BY  MR.  LANIGAN 
Canadian  Pacific  Railway 
basic  commodities 


Grain  and  grain  products'   $  5,354,139 

Forest  products   1,765,147 

Coal,  exclusive  of  anthracite  and  coal  from  Fort  William  .  .  .  .  476,619 

Potatoes   115,358 

Building  material — brick,  lime,  cement,  plaster   353,415 

Fertilizers  (other  than  chemical)   18,621 

Pig  iron,  billets,  blooms,  wire  rods,  and  scrap  iron   132,466 

Ores   122,704 


$  8,338,469 

International  and  interstate  traffic,  10  per  cent   2,220,000 


Grand  total   $10,558,469 


This  showed  a  total,  not  including  reductions  on  international  traffic,  of 
$8,338,469,  and,  of  this  amount,  $5,354,139  was  the  estimated  reduction  on  grain. 
Taking  this  from  the  total  reduction  leaves  a  balance  of  $2,984,330  to  be  distributed 
among  the  other  commodities.  By  the  legislation  herein  before  referred  to  granting 
the  Crowsnest  Pass  rates  on  grain  as  therein  provided,  according  to  the  evidence 


Western  Lines  16.66% 
"Eastern  Lines  20% 
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of  Mr.  Beatty,  as  recorded  on  page  46  of  the  Exports  of  the  Special  Committee, 
assuming  the  grain  traffic  of  the  Canadian  Pacific  Railway  to  be  the  same  as  in 
1921,  the  adoption  of  the  Crowsnest  rates  would  reduce  their  revenue  by  $7,159,537, 
which  > taken  from  the  sum  of  $8,338,469  would  leave  $1,178,93®  still  available  for 
reduction  in  rates  on  the  above  list  of  basic  commodities,  and  the  Board,  after  very 
careful  investigation,  has  concluded  that  this  would  be  represented  by  a  reduction 
of  7^  per  cent  on  the  rates  now  in  existence  on  these  basic  commodities  less  than 
the  increases  authorized  by  General  Order  No.  308,  not,  however,  including  therein 
any  reductions  heretofore  made  upon  any  of  the  said  commodities  upon  domestic 
rates  in  Canada.  This  would  leave  increases  on  these  commodities  above  the  basis 
of  September,  1920,  at  12|  per  cent  in  Western  Canada  and  17$  per  cent  in  Eastern 
Canada. 

This  reduction  of  7f  per  cent,  however,  should  not  apply  to  coal  other  than 
anthracite,  which  was  not  increased  on  a  percentage  basis,  but  by  flat  rates  as  here- 
inbefore particularly  described,  and,  therefore,  it  is  felt  that  all  the  increases  on 
coal  other  than  anthracite  granted  by  the  Board  by  General  Order  No.  308  should 
cease  and  the  rates  go  back  to  those  immediately  preceding  the  13th  day  of  Septem- 
ber, 1920.  This  reduction,  however,  not  to  apply  to  coal  from  head  of  lakes  ports 
westbound. 

These  reductions  in  the  revenues  of  the  Canadian  Pacific  Railway  together  with 
reductions  in  international  rates  and  those  hereinafter  provided  for  will  amount  to 
more  than  eleven  million  dollars  per  year,  and,  considering  that  the  net  revenue  for 
that  company  for  the  first  five  months  of  1922i  shows  a  falling-off  of  $2,393,000  as 
compared  with  the  same  months  for  1921,  the  Board  does  not  feel  justified  in  going 
further  in  the  direction  of  rate  reductions. 

The  Canadian  Pacific  Railway  figures  are  given  above  as  this  company  is  taken 
as  the  standard  in  rate  discussions.  An  examination,  however,  of  the  Canadian 
National  figures,  while  showing  some  improvements  over  1921,  shows  a  deficit  in 
operating  alone  for  the  first  four  months  of  1922  of  $6,945,000,  the  only  bright  spot 
in  the  whole  situation  being  the  Grand  Trunk,  which  shows  a  gain  of  $2,591,000  for 
the  first  five  months  of  1922  as  compared  with  the  like  period  of  1921. 

Maritime  Provinces 

With  regard  to  rates  between  Maritime  Province  points  and  stations  west  of 
Montreal,  the  earliest  record  is  from  a  tariff  published  by  the  Grand  Trunk  in  1874, 
naming  rates  from  territory  west  of  Montreal  to  St.  John  and  Halifax,  which  applied 
only  via  Portland  and  steamer,  and  were  exclusive  of  marine  insurance.  From 
Toronto,  the  rates  in  this  tariff  were: — 


Classes 

To 

1 

2  3 
Cents  per  100  lbs. 

4 

St.  John,  N.B 

 S. 

100 

84  67 

50 

W. 

106 

89  71 

51 

Halifax,  N.S,  ,   .  . 

;       v.  .  .S. 

100 

84  67 

50 

W. 

110 

93  74 

55 

S — Summer  rate. 
W — Winter  rate. 

These  rates  are  simply  given  as  a  matter  of  historical  information,  and,  of  course, 
play  no  part  in  the  question  as  at  that  time  the  all-rail  route  via  Riviere  du-Loup  was 
not  in  existence. 

Following  the  opening  of  the  all-rail  route,  the  rates  between  Maritime  Pro- 
vince points  and  territory  west  of  Montreal  were  constructed  by  the  addition  to  the 
Montreal  rate  of  a  scale  of  arbitraries.  The  earliest  record  is  a  tariff  of  1891-94, 
showing  the  following  rates : — 

Arbitrary- 
Classes         •         over  Montreal 


1 

5 

1 

5 

  50c. 

25c. 

40c. 

30c. 

15c. 

  86c. 

43c. 

36c. 

18c. 
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The  record  is  not  clear  between  1894  and  1900  because  the  organization  of  this 
Board  was  only  completed  in  1904,  and  all  tariffs  then  in  effect  were  filed  by  the  rail- 
ways in  that  year.  However,  from  1900  to  1916,  the  arbitraries  over  Montreal  were: — 

Classes 

To  1  5 

St.  John   20c.  10c. 

Halifax   22c.  11c. 

These  arbitraries  were,  of  course,  advanced  along  with  all  other  rates,  arbitraries, 
or  proportionals  under  the  various  subsequent  rate  changes,  and  the  situation  is  shown 
in  the  following  tabulation: — 

Arbitraries  over  Montreal 
St.  John  Halifax 
Classes  Classes 
15  15 


1891-1894    30  15  36  18 

1900-1916   20  10  22  11 

Dec.        1,  1916   24  12  26  13 

March  15,  1918..    27*  14  30  15 

Aug.      12,  1918   '34  IT*  37^  19 

Sept.     13,  1920   471  241  521  27 

Jan.        1,  1921   451  231  50*  251 

Dec.        1,  1921    421  211  47  231 


The  Toronto-St.  John  rate  provides  the  key  to  the  entire  situation  so  far  as 
relates  to  the  freight  rate  structure  between  Maritime  Province  points  and  Ontario 
territory,  as  the  rates  to  and  from  the  other  Ontario  groups  are  related  to  the  Toronto 
rate,  as  fixed  by  the  Board  in  the  International  Rates  Order,  and  at  the  other  end  St. 
John  is  the  pivotal  point,  the  other  groups  bearing  a  fixed  relation  thereto.  This 
system  of  rate  making  between  the  territories  in  question  was  in  effect  long  before 
the  creation  of  the  Board  and  has  since  been  carefully  considered,  particularly  in  the 
Eastern  Rates  Case  in  1916,  more  extended  reference  to  which  is  contained  in  the 
judgment  in  that  case;  it  is  an  integral  part  of  the  whole  class  rate  structure  in 
Eastern  Canada  and  could  not  be  changed  without  involving  disturbance  of  the  entire 
rate  fabric  in  this  territory.  As  the  class  rate  structure  in  Eastern  Canada  is  not 
being  disturbed  at  this  time  no  change  should  be  made  in  these  arbitraries. 

With  reference  to  rates  between  Eastern  Canada  and  points  west  of  Eort  William, 
a  different  situation  is  found  to  exist.  Instead  of  territorial  groupings  in  Ontario, 
as  in  the  case  of  the  rates  between  Ontario  and  the  Maritime  Provinces,  the  rates 
are  blanketed  to  and  from  the  whole  territory  Montreal  to  Windsor  and  Sarnia,  inclu- 
sive, Sudbury  to  Niagara  Falls,  all  intermediate  points  and  all  lateral  lines.  The 
reason  is  apparent — the  water  lines  operate  from  Montreal,  "calling  at  intermediate 
points  to  Sarnia,  at  a  common  rate  to  the  'head  of  the  lakes,  while  the  westernmost 
points,  such  as  Sarnia  and  Windsor,  can  reach  St.  Paul  and  thence  western  Canadian 
points  with  a  short  mileage  via  Chicago.  From  and  to  points  east  of  Montreal  it  has 
been  the  practice  to  add  an  arbitrary  to  the  Montreal  rate.  Montreal,  through  its 
geographic-al  situation  at  the  head  of  ocean  navigation  and  as  the  terminal  of  the 
western  river  and  lake  routes,  is  a  natural  breaking  point.  This  group  with  its 
blanket  rate  takes  in  a  large  area — Montreal  to  Windsor,  555  miles — Montreal  to 
Sudbury,  444  miles — Niagara  Falls  to  Sudbury,  337  miles — Windsor  to  Sudbury,  480 
miles.  The  distance  from  Montreal,  the  most  easterly  point,  to  Fort  William,  the 
head  of  lake  navigation  and  the  rate  breaking  terminal  between  Eastern  and  Western 
Canada,  is  997  miles.  From  Windsor,  the  most  westerly  point,  the  distance  is  1,032 
miles.  While,  of  course,  the  blanket  rate  covering  this  territory  is  justified  by  the 
governing  conditions  outlined,  points  east  of  Montreal  are  put  to  an  undue  disadvan- 
tage in  comparison  by  the  addition  to  the  Montreal  rate  of  a  scale  of  arbitraries  that 
does  not  indicate  an  equitable  continuation  of  a  long  haul  ratev 

Take,  for  instance,  St.  John,  N.B.,  to  Toronto,  Ontario,  a  distance  of  810  miles, 
split  up  St.  John,  N.B.,  to  Montreal,  466  miles,  and  Montreal  to  Toronto  334  miles 
(C.P.R.),  rate  St.  John  to  Toronto  $1.2'5-|  first  class,  Montreal  to  Toronto,  83  cents, 
difference  east  of  Montreal  42J  cents  per  100  pounds.    Rate  Montreal  'to  Winnipeg, 
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1,417  miles,  $2.67j,  first  class,  rate  St.  John  to  Winnipeg,  1,885  miles,  $3.08£,  difference 
east  of  Montreal  41  cents.  In  other  words,  the  difference  over  Montreal  for  the  long 
haul  to  Winnipeg  is  practically  the  same  for  a  haul  of  1,885  miles  as  for  a  haul  of 
810  miles.  This  does  not  indicate  the  tapering  of  a  through  rate  that  a  long  haul 
justifies  and  is  due  to  the  application  of  a  system  of  rate  arbitraries. 

The  rate  from  Montreal  to  Winnipeg  is  made  up  on  an  arbitrary  from  Montreal 
to  Fort  William  of  $1.39-|,  first  class,  plus  the  regular  first-class  rate  from  Fort  Wil- 
liam to  Winnipeg  of  $1.2:8.  The  regular  first-class  rate  Montreal  to  Fort  William 
is  $1.99^.  This  shows  that  effect  has  been  given  to  the  tapering  process  on  a  long 
haul  by  the  addition  of  a  reduced  rate  arbitrary  east  of  Fort  William  to  the  full 
rate  beyond.  .-"This  process  should  not  stop  at  Montreal.  The  first-class  arbitrary 
Montreal  to  Fort  William  of  $1.39i  for  997  miles  is  represented  on  the  Eastern 
Schedule  A  mileage  scale  by  a  distance  450  to  475  miles,  $1.40,  first  class,  or  in  other 
words,  by  a  constructive  mileage  roughly  equivalent  to  one-half  the  actrfal  distance. 
The  differences  over  Montreal  should  be  blanketed  by  natural  divisions,  i.e.,  one  group 
Montreal  to  Megantic,  Que.,  a  second,  Megantic  to  St.  John,  N.B.,  and  the  differences 
should  not  exceed  those  that  would  exist  under  Schedule  A  were  the  actual  mileage 
east  and  south  of  Montreal  treated  in  the  same  manner  as  that  between  Montreal 
and  Fort  William,  thus  the  Megantic  group  would  be  12  cents  per  100  pounds,  first 
class,  and  6  cents  fifth  class,  over  the  Montreal  arbitrary  of  $1.39^,  while  St.  John 
would  be  24  cents  first  class,  and  12  cents  fifth  class,  and  Halifax  28  cents  first  class, 
and  14  cents  fifth  class,  and  other  maritime  groupings  proportionately. 

While  this  Board  has  no  jurisdiction  over  the  Intercolonial  and  Transcontinental 
railways,  yet,  if  this  principle  were  adopted  on  those  roads,  then,  as  Quebec,  a  dis- 
tance of  1,352  miles  from  Winnipeg  via  the  Transcontinental  railway,  takes  the 
Montreal  rate  of  $2.G7£,  first  class,  Moncton  would  naturally  take  the  same  arbi- 
trary (as  it  is  to-day)  over  Quebec  rates  as  St.  John,  N.B.,  takes  over  Montreal 
rates. 

The  St.  John  gateway  provides  via  Canadian  Pacific  railway  the  short  mileage 
to  Montreal;  from  Halifax  and  other  points  this  route  and  gateway  should  be  main- 
tained to  shippers  (with  the  option  of  Ste.  Rosalie)  so  that  the  advantage  of  the 
short  constructive  mileage  of  the  Canadian  Pacific  railway  will  continue  to  function 
as  a  rate  factor. 

These  arbitraries  over  Montreal,  first  class,  should  be  scaled  down  on  the  usual 
relation  between  classes  1  to  10,  and  where  commodity  rates  are  published  will  apply 
as  maxima  over  Montreal  at  the  class  of  the  commodity  so  treated. 

Application  of  Sault  Ste.  Marie  Board  of  Trade 

Schedule  A  was  established  as  a  result  of  the  International  Rate  Case. 

Application  was  made  at  the  recent  hearings,  on  behalf  of  the  Sault  Ste.  Marie 
Board  of  Trade,  asking  that  the  northwestern  boundary  of  the  territory  in  which 
Schedule  A  applied  should  be  extended  to  include  the  Soo  branch  to  the  city  of 
Sault  Ste.  Marie.  The  representative  of  the  Board  of  Trade  stated  that  he  under- 
stood that  .the  limits  were  Parry  Sound  and  North  Bay. 

In  the  discussion  which  took  place,  it  was  understood  that  while  North  Bay  had 
been  provided  for  in  the  original  order,  the  territory  had  been  extended  to  cover 
Sudbury.  It  appears  from  checking  the  rates  that  an  error  crept  in  and  that  Sud- 
bury is  not  enjoying  the  full  advantage  of  the  Schedule  A  rates. 

The  Schedule  A  rates  equalized  certain  conditions  of  water  competition  and 
American  rail  competition.  Sault  Ste.  Marie,  which  is  making  the  application,  is 
a  water  competitive  point.  It  appears  from  checking  the  rates  that  both  Sudbury 
and  Sault  Ste.  Marie  have  to  a  modified  extent  been  given  the  advantage  of  the 
Schedule  A  rates.    What  has  been   done  has  been  to  give   the   advantage  of  the 


71 


Schedule  A  rates  to  North  Bay.  This  is  something  available  under  the  tariff.  Then  for 
the  mileage  beyond  North  Bay  to  Sudbury  and  to  Sault  Ste.  Marie  there  has  been 
given  an  arbitrary  rate  for  the  additional  mileage,  which  is  less  than  the  full 
•Schedule  A  rates  would  be  for  the  same  mileage;  that  is  to  say,  what  is  done  is  not 
to  give  Schedule  A  rates  on  the  through  mileage  but  Schedule  A  rates  on  the  mile- 
age to  North  Bay  and  less  than  Schedule  A  rates  on  the  mileage  beyond. 

As  already  stated,  the  reduction  is  arbitrary.  The  tariffs  do  not  disclose  any 
exact  percentage  reduction. 

On  consideration  of  the  evidence  submitted  by  the  applicant  and  in  view  of 
the  fact  that  the  Schedule  A  territory  has  been  extended  to  cover  Sault  Ste.  Marie 
in  the  way  above  indicated,  it  would  appear  to  be  justifiable  to  make  provision  for 
Schedule  A  rates  applying  as  requested,  but  basing  this  on  the  through  mileage. 

A  similar  adjustment  should  be  made  to  Sudbury.  - 

Such  additional  mileage  on  the  Schedule  A  scale  as  is  necessary  to  cover  the 
extension  should  be  provided  for. 

Mountain  Rates — British  Columbia 

The  Judgment  in  the  Western  Rate  Case  set  out  that  initial  construction  and 
railway  operations  through  the  mountains  were  much  more  expensive  than  operation 
on  the  prairies.  It  was  set  out  that  "some  differences  in  rates  at  the  present  time 
are  not  only  justifiable  but  necessary.  It  is  not  contended,  on  behalf  of  British 
Columbia,  that  operation  through  the  mountains  is  not  much  more  expensive."  The 
judgment  held  that  these  higher  costs  could  not  be  ''smeared"  over  the  system  so  that 
British  Columbia  would  have  the  same  rates  as  those  applying  to  the  Prairie 
Provinces. 

In  the  present  application,  various  additional  contentions  were  advanced.  Emphasis 
was  laid  upon  the  implications  alleged  to  arise  from  the  steps  culminating  in  Confed- 
eration. 

What  is  involved  in  this  is  somewhat  analogous  to  what  was  involved  in  Attorney- 
General  for  British  Columbia  vs.  Can.  Pac.  By.  Co.,  8  Can.  By.  Cos.  31+6,  in  which  it 
was  held  that  under  the  terms  of  the  contract  with  the  Dominion  Government  for  the 
construction  of  the  Canadian  Pacific  Railway,  dated  October  21,  1880,  Schedule  to 
44  Victoria,  Chapter  1,  the  only  party  who  could  make  any  complaint  as  to  their 
non-observance  was  the  Government  of  Canada. 

Reference  was  also  made  to  the  alleged  better  climatic  conditions  existing  in 
British  Columbia  as  affects  operating;  and  there  was  also  set  out  the  conditions 
which  it  was  contended  should  be  considered  as  a  result  of  the  construction  of  the 
Canadian  Northern  Pacific. 

It  does  not  appear  necessary  to  develop  the  question  as  to  what  implications, 
if  any,  are  to  be  deduced  from  the  finding  regarding  the  Canadian  National,  as  set 
out  in  the  Privy  Council  Order  following  the  appeal  from  the  Board's  decision  in 
the  so-called  "Forty  Per  Cent  Case."  It  would  appear  that  the  opinion  of  the  late 
Chief  Commissioner  Mabee,  which  was  quoted  with  approval  in  the  Western  Rate 
Case  by  the  then  Chief  Commissioner,  Sir  Henry  Drayton,  is  applicable  here.  The 
opinion  in  question  is:  "The  question  for  us  to  decide  is  what  rates  are  fair  irres- 
spective  of  how  much  any  company  is  worth  or  is  not  worth." 

In  View  of  what  is  said  herein  as  to  the  controlling  effect  of  water  and  United 
States  rail  competition  in  the  portion  of  Canada  east  of  the  Great  Lakes,  the  rates 
there  existing  cannot  be  taken  as  the  necessary  proper  measure  of  what  the  British 
Columbia  rate  should  be. 

Under  the  Western  Bate  Case,  a  basis  of  lh  for  1  was  adopted  on  the  Pacific 
standard  tariff.  This,  with  the  appropriate  mileage  grouping  in  the  tariffs  applicable, 
worked  out  on  the  average  30  per  cent  over  the  Prairie  standard.  From  80  to  85 
per  cent  of  the  British  Columbia  traffic  is  carried  on  commodity  rates.    In  so  far  as 
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these  commodity  rates  are  based  on  percentages  of  the  standard  rates,  the  effects 
of  the  standard  rate  adjustments  are  carried  down,  although  in  much  less  degree.  In 
the  movement  on  commodity  rates  of  the  staples  of  British  Columbia  the  effect  of 
the  Mountain  scale  is  in  many  cases  not  apparent. 

It  is  admitted  by  counsel  for  the  province  of  British  Columbia  that  the  costs 
are  still  higher  on  the  British  Columbia  division  than  on  the  Prairie  divisions. 
He  refers,  however,  to  costs  east  of  the  Great  Lakes  as  supporting  his  contentions. 
As  set  out  herein,  it  does  not  appear  that  deductions  from  the  experience  of  other 
sections  whose  rates  are  dominated  by  water  and  United  States  railway  competition 
can  be  controlling  here. 

Following  the  reasoning  of  the  Western  Rate  Case,  a  revision  in  the  Mountain 
scale  as  provided  for  in  the  Pacific  standard  is  justifiable.  On  careful  consideration, 
the  reduction  hereinafter  provided  for  should  be  made;  the  Board  does  not  feel 
justified  in  going  any  further. 

The  rates  of  the  new  "Pacific"  standard  mileage  tariff  are  to  be  constructed  by 
applying  to  the  "  Prairie"  standard  tariff  for  distances  up  to  and  including  750  miles 
(the  approximate  maximum  haul  in  British  Columbia)  1|  miles  for  1  mile,  and  to  the 
rates  so  produced  the  25-mile  differences  of  the  "  Prairie  "  standard  scale  to  be  added 
for  each  25  miles  over  750  miles,  so  as  to  produce  standard  through  rates  for  part 
Mountain  and  part  Prairie  hauls. 

The  distributing  rates  from  recognized  mainland  distributing  centres  in  British 
Columbia  other  than  Vancouver  and  New  Westminster,  as  well  as  the  tariff  between 
Vancouver  and  New  Westminster  and  points  east  thereof,  will  be  constructed  from 
the  new  standard  tariff  in  the  same  manner  as  at  present,  as  prescribed  in  General 
Order  No.  125,  May  30,  1914,  and  Order  No.  31648  of  October  11,  1921,  respectively. 

All  commodity  mileage  rates  applying  locally  between  stations  in  Pacific  terri- 
tory, also  on  interchange  traffic  between  Pacific  and  Prairie  territory,  to  be  reduced 
so  as  to  preserve  the  same  relationship  to  the  new  standard  mileage  scale  as  they 
now  bear  to  the  present  scale,  such  rates,  of  course,  to  be  the  maxima  with  regard 
to  special  commodity  rates  specifically  published. 

Rates  on  grain  and  grain  products  from  "Prairie"  points  to  stations  in  British 
Columbia,  for  domestic  consumption,  where  now  based  on  "Prairie"  mileage  scale, 
but  using  constructive  mileage  of  1^  miles  for  1  mile  for  the  mountain  haul,  to  be 
reduced  by  figuring  on  1£  miles  for  1  mile  for  the  mountain  haul. 

Lumber  Rates 

As  the  rates  on  lumber  and  forest  products,  including  pulpwood,  logs,  poles,  posts, 
etc.,  are  to  be  reduced  by  7^  per  cent  as  hereinbefore  described,  it  will  be  unnecessary 
to  further  consider  the  application  of  the  Canadian  Lumbermen's  Association. 

Excess  Baggage 

By  General  Order  No.  308,  passenger  fares  were  increased  by  20  per  cent  up  to 
and  including  the  31st  day  of  December,  1920,  and  by  10  per  cent  from  that  date 
until  the  1st  day  of  July,  1921,  when  the  passenger  rates  reverted  to  the  standard 
of  3-45  cents  per  mile,  and,  by  the  same  order,  the  rates  on  excess  baggage  were 
increased  by  20  per  cent.  As  the  rates  on  excess  baggage  are  built  upon  a  percentage 
of  the  passenger  fares,  it  is  only  logical  that,  when  the  passenger  fares  are  reduced, 
excess  baggage  should  bear  the  same  reduction,  and,  therefore,  it  is  considered  that 
the  rates  on  excess  baggage  should  go  back  to  the  basis  prior  to  September  13,  1920. 

Equalization  Between  the  Prairie  Provinces  and  Eastern  Canada 
In  the  reference  to  the  Board  by  the  Governor-in-Couneil  in  the  appeal  in  the 
so-called  "Forty  Per  Cent  Case,"  the  Board's  attention  was  directed  to  the  advisa- 
bility of  conducting  an  investigation  to  see  to  what  extent  existing  disparities  of  rates 
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between  different  rate  sections  could  be  redressed.  The  reference  was  not  based  on 
the  idea  that  the  disparities  were  wrong  per  se.  Under  the  Railway  Act,  not  all  dis- 
criminations or  preferences  are  forbidden.  As  was  developed  with  a  plentitude  of 
example,  in  the  Western  Rate  Case,  what  is  forbidden  under  the  discrimination 
sections  are  preferences  which  are  undue  or  discriminations  which  are  unjust.  The 
burden,  therefore,  was  on  the  Board  in  the  investigations  made  to  ascertain  whether 
under  existing  conditions  the  discriminations  in  rates  existing  were  discriminations 
which  fell  under  the  inhibitions  of  the  Eailway  Act. 

Counsel  for  the  Provinces  of  Manitoba  and  Saskatchewan  very  frankly  and  fairly 
stated,  ".  .  .  .  I  have  never  at  any  time  said  otherwise  than  that  I  did  not  think  that 
of  necessity  the  rate  for  the  same  distance  for  the  same  commodity  should  necessarily 
be  the  same  East  as  West  or  West  as  East.  In  my  opinion,  the  equal  treatment  of 
unequal  things  is  just  as  bad  as  the  unequal  treatment  of  equal  things,  I  have  never 
advanced,  either  in  argument  before  this  Board  or  before  any  other  tribunal,  or  by 
evidence  adduced,  anything  which  would  lend  itself  to  the  suggestion  that  I  have 
advocated  that  any  particular  rate  must  of  necessity  be  the  same  for  any  particular 
distance  East  as  West.  There  are  many  other  factors  besides  mere  distance."  Counsel 
continued  that  longer  hauls  were  important  in  the  West;  shorter  hauls  in  the  East. 

Counsel  in  thus  denning  the  issue  emphasized  that  conditions  peculiar  to  each 
of  the  rate  areas  compared  must  be  given  weight  in  determining  whether  the  low  rate 
existing  for  a  given  distance  in  one  section  is  to  be  taken  as  the  criterion  of  dis- 
crimination in  another.  In  so  presenting  the  matter,  he  was  but  following  the  position 
so  clearly  laid  down  by  the  late  Chief  Commissioner  Killam  in  the  early  decisions  of 
the  Board,  namely,  that  mere  mileage  comparisons  do  not  afford  criteria  of  discrimina- 
tion, but  that  all  facts  material  must  be  given  weight.  In  other  words,  under  the  body 
of  regulation  which  is  developed  under  the  Railway  Act,  mileage  is  not  a  rigid  yard- 
stick of  discrimination;  discrimination,  in  the  sense  in  which  it  is  forbidden  by  the 
Railway  Act,  is  a  matter  of  fact  to  be  determined  by  the  Board. 

In  the  course  of  argument,  counsel  for  the  provinces  of  Manitoba  and  Saskat- 
chewan emphasized  the  position  that  under  his  view  of  existing  conditions  there 
should  be  a  reduction  in  grain  rates,  and,  thereafter,  there  should  be  reductions  on 
basic  commodities,  e.g.,  cattle,  lumber,  coal  and  the  instruments  of  production  such 
as  agricultural  implement's. 

A  further  submission  was  made  that  articles  in  Classes  5  to  10,  not  now  covered 
by  commodity  rates,  should  be  afforded  a  reduction.  This  practically  means  narrow- 
ing down  to  Classes  5  and  7,  as  Class  9,  which  is  concerned  with  cattle,  is  unimportant 
from  a  rate  standpoint,  cattle  moving  on  a  commodity  rate.  Coal,  lumber,  and  grain 
also  move  on  commodity  rates. 

As  already  pointed  out,  a  reduction,  under  statute,  has  been  made  in  the  rates 
on  grain  and  flour.  Through  the  Board's  instrumentality,  a  reduction  on  cattle  was 
made.  The  articles  of  lumber  and  coal  are  dealt  with  specifically  in  the  present  judg- 
ment. 

Reference  has  been  made  to  the  greater  earning  power  of  Western  lines,  it  being 
contended  there  is  greater  earning  power  both  gross  and  net.  At  the  same  time, 
the  larger  mileage  in  the  West,  specific  reference  being  made  to  the  Canadian  Pacific 
mileage,  may  be  noted. 

The  fundamental  matter,  however,  in  the  present  application,  so  far  as  the  posi- 
tion of  Manitoba  and  Saskatchewan  is  concerned,  is  in  terms  of  the  reference  to  the 
Board  by  the  Governor  in  Council,  to  ascertain  whether  there  is  an  unjustifiable  dis- 
crimination existing  as  between  the  rates  applicable  in  the  provinces  of  Manitoba  and 
Saskatchewan  and  the  rates  applicable  east  of  the  Lakes.  Alberta  was  not  represented 
by  counsel;  but  what  may  be  found  in  regard  to  the  justification  or  otherwise  of  the 
difference  between  rates  in  Manitoba  and  Saskatchewan  as  compared  with  the  section 
east  of  the  Lakes  will  have  application  to  the  situation  in  Alberta  as  well.  While  it 
is  set  out,  as  ahove,  that  Alberta  was  not  represented  by  counsel,  it  may  be  said  that 
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counsel  for  the  province  of  British  Columbia  dealt  with  certain  phases  of  the  situa- 
tion concerned  in  his  application  as  if  the  interests  of  Alberta  and  British  Columbia 
were  more  or  less  identical.  At  the  same  time,  it  is  not  set  out  in  the  record  by  any 
submission  from  the  province  of  Alberta  that  counsel  for  British  Columbia  was  repre- 
senting Alberta. 

In  dealing  with  the  situation  as  between  Manitoba  and  Saskatchewan  on  the  one 
hand  and  the  section  east  of  the  Lakes  on  the  other,  the  very  fair  and  candid  state- 
ment made  by  counsel  for  the  provinces  of  Manitoba  and  Saskatchewan,  which  was 
in  substance  that  mileage  is  not  the  fundamental  criterion  of  discrimination,  must 
be  given  weight.  It  is  necessary  to  look  to  the  particular  facts  affecting  the  rate 
adjustments  in  the  particular  sections. 

The  Western  Rates  judgment,  in  dealing  with  the  establishment  of  special  class 
rates  from  Lake  Superior  and  Pacific  Coast  termini,  stated,  inter  alia,  that  as  to  lake 
termini  between  Port  Arthur,  Fort  William  and  Westfort  and  points  west  thereof, 
there  should  apply  to  and  from  points  east  of  Winnipeg  the  Prairie  territory  town 
tariff  basis,  subject  to  the  rates  to  Winnipeg  and  St.  Boniface  as  maximum;  that  to 
and  from  Winnipeg  and  St.  Boniface  the  rates  should  be  no  greater  than  those  of  the 
Prairie  standard  tariff  for  290  miles;  that  to  and  from  points  beyond  Winnipeg 
within  Prairie  territory  the  maximum  first-class  rates  were  to  be  those  of  the  Prairie 
standard  tariff  for  the  through  mileage,  made  up  of  actual  distance  beyond  Winnipeg 
added  to  the  above-mentioned  assumed  mileage  of  290  miles  east  of  Winnipeg. 

The  Judgment  in  the  Western  Rates  Case  sets  out  how  this  constructive  mileage 
of  290  miles  east  of  Winnipeg  on  the  movement  from  the  lake  termini  was  arrived  at. 
The  essence  of  the  arrangement  is  that  the  mileage  from  the  Lake  to  Winnipeg  being 
424  miles,  there  is  a  concession  of  134  miles  on  the  movement  concerned.  This  was 
built  up  on  rate  conditions  which  had  developed  in  the  West.  There  is  not  the  same 
arrangement  existing  on  a  movement  from  the  East  to  Fort  William. 

Here,  again,  the  particular  facts  of  the  section  in  which  the  rate  adjustment  is 
made  must  be  considered,  and  it  does  not  follow  that  the  arrangement  herein  referred 
to  would  be  a  criterion  of  discrimination  in  connection  with  a  complaint  as  to  a  dif- 
ferent rate  adjustment  east  of  the  Lakes. 

Having  in  mind  the  special  conditions  of  the  territory  west  of  the  Lakes,  a 
special  rate  adjustment  has  been  made  on  the  very  important  commodity  of  agri- 
cultural implements.  In  the  shipment  of  these  from  points  in  Eastern  Canada,  e.g., 
Hamilton  to  Montreal,  inclusive,  the  rate  to  western  points  is  on  the  Chicago  basis, 
that  is,  the  rate  from  Chicago  to  said  points  applies.  In  view  of  the  system  whereby 
the  rates  east  of  Montreal  are  built  up  on  differences  over  that  point  the  effect  of 
this  rate  reduction  is  carried  further  east  in  so  far  as  originating  points  shipping 
to  the  Prairie  Provinces  are  concerned.  This  again,  is  based  upon  special  traffic 
conditions,  and  would  not  necessarily  afford  a  criterion  of  unjust  discrimination  in 
respect  of  a  different  treatment  in  the  East  in  regard  to  similar  mileages  concerned. 

In  the  presentation  of  counsel  for  the  provinces  of  Manitoba  and  Saskatchewan, 
reference  was  made  to  the  difference  in  classification  basis.  In  the  East,  the  5th- 
class  rate  is  one-half  of  1st.  In  the  West,  the  4th-class  rate  is  one-half  of  1st. 
Reference  was  made  to  this  as  showing,  inter  alia,  a  considerable  difference  as  affect- 
ing the  important  5th  class;  and  since  the  distributing  rates  are  built  up  by  taking 
a  percentage  off,  it  was  contended  that  this  difference  was  carried  down  into  the 
distributing  rates. 

In  general,  the  apparent  conclusion  counsel  had  in  mind  was  that  the  Board 
should  construct  a  basis  of  its  own. 

As  especial  reference  was  made  to  the  5th  class,  some  comments  in  this  connec- 
tion are  necessary.  In  Eastern  Canada,  the  5th  class  is  50  per  cent  below  the  1st;  in 
Western  Canada  it  is  55  per  cent.  It  may  be  remarked  in  passing  that  in  Eastern 
Canada  the  4th  class  is  37^  per  cent  below  the  lst-class  rate,  while  in  Western  Canada  it 
is  50  per  cent  below  the  lst-class  rate.  Putting  it  in  another  way,  if  the  5th-class  rate  is 
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taken  and  scaling  is  raaue  up  to  the  1st,  then  in  Eastern  Canada  the  4th-class  rate  is 
25  per  cent  above  the  5th-class  rate,  while  in  Western  Canada  it  is  10  per.  cent  above 
the  5th-class  rate. 

It  was  suggested  by  counsel  that  the  Board  should  construct  a  standard  of  its 
own,  taking  the  foundation  of  the  Western  American  Classification. 

If  the  Western  scale  were  constructed  with  the  relationship  between  the  classes 
in  conformity  with  the  Eastern  scale,  starting  with  the  lst-class  rating  in  the  Western 
scale  and  scaling  down  the  other  classes  under  the  Eastern  plan,  this  would  result  in 
a  large  increase  in  the  rates  for  all  classes  below  the  1st. 

If  one-half  of  the  1st  class  in  the  West  were  taken  and  put  in  the  position  of  one- 
half  of  the  1st  class  in  the  East,  this  would  mean  taking  the  present  Western  4th  class, 
which  is  one-half  of  1st,  and  putting  it  in  the  position  of  the  Eastern  5th  class,  which 
is  one-half  of  1st,  and  then  scaling  the  other  classes  on  the  Eastern  plan,  the  result 
of  this  would  be  to  produce  the  same  result  as  the  other  method  just  mentioned. 

The  question  of  the  standardization  of  the  Western  rate  scales  is  dealt  with  in 
the  judgment  of  the  Western  Rates  Case,  in  section  19,  under  the  heading  of  "Stand- 
ardization." Reference  may  be  made  to  this  as  bearing  on  the  history  of  the  develop- 
ment. The  citation  set  out  in  the  judgment,  in  th«  report  of  the  Board's  Chief  Traffic 
Officer,  the  late  Mr.  Hardwell,  emphasizes  the  advances  which  would  take  place  if 
the  Western  rate  scale  were  standardized  on  the  Eastern  Canada  basis. 

Bound  up  to  the  difference  in  classification  basis  is  the  difference  in  one  of  the 
fundamental  rules  of  the  Classification,  namely,  that  concerned  with  the  mixing  privi- 
lege. As  a  result  of  a  compromise  arising  out  of  the  strong  position  taken  by  the 
Western  jobbers,  the  more  liberal  mixing  rule  of  the  East  is  not  applicable  west  of 
Fort  William.  West  of  Fort  William,  the  mixing  rule  is  limited  by  the  trade  list 
principle,  and,  in  general,  favour  is  shown,  judging  from  resolutions  filed  with  this 
Board  by  representative  trade  bodies  in  the  Prairie  Provinces,  to  limiting  the  mixing 
rule,  to  articles  normally  moving  in  carload  quantities.  This,  again  emphasizes  a 
difference  in  traffic  conditions  as  between  the  East  and  the  West. 

At  a  meeting  held  in  Winnipeg  on  April  26,  1921,  at  which  there  were  present 
representatives  of  the  Boards  of  Trade  of  Brandon,  Calgary,  Edmonton,  Lethbridge, 
Montreal,  Moose  Jaw,  Regina,  Toronto,  Vancouver,  Winnipeg  and  the  Saskatoon 
Chamber  of  Commerce,  as  well  as  representatives  of  the  Canadian  Manufacturers' 
Association,  there  was  under  discussion  the  question  of  a  change  from  the  trade  list 
principle  in  the  Classification ;  and  the  following  resolution  was  passed  :• — 

1.  It  was  decided  that  in  the  best  interests  of  both  Eastern  and  Western 
Canada  rule  2  and  the  trade  lists  of  the  present  Classification  should  be  con- 
tinued and  substituted  for  proposed  rule  10  of  the  Canadian  Freight  Classifica- 
tion No.  17. 

2.  It  was  also  decided  that  a  Classification  Committee  representing  Western 
Boards  of  Trade  or  other  business  organizations  and  railways  be  named  to 
consult  with  the  present  Eastern  Classification  Committee  in  connection  with 
the  provisions  of  the  new  Classification. 

3.  It  was  further  the  opinion  of  the  meeting  that  there  should  be  no  dis- 
turbance at  the  present  time  in  the  present  class  rate  relationships  now  existing 
in  Eastern  and  Western  Canada  as  a  result  of  the  finding  of  the  Board  of  Rail- 
way Commissioners  in  the  inquiries  conducted  in  the  Eastern  and  Western 
Rate  Cases  and  orders  issued  in  relation  thereto,  and  subsequent  orders. 

4.  The  chairman  of  this  meeting  was  instructed  to  submit  a  copy  of  this 
resolution  to  the  Board  of  Railway  Commissioners  to-morrow. 

It  may  be  noted  that  the  Saskatoon  Chamber  of  Commerce  dissented  from  para- 
graph 3,  and  the  representative  of  the  Vancouver  Board  of  Trade  stated  he  could 
not  vote  in  favour  of  the  resolution  but  would  submit  it  to  his  Board  of  Trade. 
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It  thus  appears  on  the  records  before  the  Board  that  in  regard  to  classification 
arrangements  there  are  differences  of  traffic  interest  between  the  Prairie  Provinces 
and  the  territory  east  of  the  Great  Lakes.  It  appears  that  commercial  conditions  in 
the  West  emphasize  a  preponderating  movement  of  traffic  in  carlots  and,  consequently, 
any  standardization  which  would  effect  an  increase  on  the  distinctly  carload  classes 
would  bring  about  a  serious  dislocation  of  business.  Here,  again,  the  situation  is 
that  differing  conditions  have  brought  about  different  practices  and  rules,  and  the 
rule  or  practice  existing  in  one  section  and  giving  a  different  treatment  is  not  a 
necessary  measure  of  discrimination  in  another  section. 

Counsel  for  the  provinces  of  Manitoba  and  Saskatchewan  stated  that  there  was 
a  difference  in  average  hauls  east  and  west,  and  while  stating  that  in  various  cases 
the  shorter  hauls  were  at  much  lower  rates  in  the  West  than  in  the  East,  he  con- 
tended that  the  important  matter  in  the  West  was  the  long  haul.  It  is  a  legitimate 
deduction  from  this  to  say  that  the  level  of  the  rate  in  the  East  being,  according  to 
counsel's  submission,  concerned  with  an  average  short  haul,  affords  no  necessary 
criterion  of  what  the  rate  should  be  on  longer  haul  traffic  in  the  West. 

It  was  testified  by  the  Canadian  Pacific  Railway  Company  that  its  rates  on 
building  materials  in  the  prairies  were  lower  than  in  Eastern  Canada,  there  having 
been  taken  into  consideration  the  necessities  in  connection  with  supplying  shelter. 

The  examples  given  are  illustrative  of  the  fact  that  differing  commercial  condi- 
tions have  brought  about  differing  traffic  rates  and  arrangements,  and  simply  attract 
attention  to  the  position  that  it  is  not  in  the  abstract  rates  but  in  the  concrete  con- 
ditions that  the  measure  of  determining  whether  the  rate  structure  is  discrimina- 
tory or  otherwise  must  be  found. 

In  the  Western  Rate  Judgment,  after  a  very  careful  analysis  of  ,the  rulings  of 
the  Board  in  the  matter  of  discrimination  and  searching  analysis  of  traffic  condi- 
tions, the  Board  found  that  water  competition,  generally  speaking,  was  effective  in 
the  East.  It  found  that,  in  the  main,  the  rate  structure  of  Eastern  Canada  was 
justified  on  the  basis  of  water  and  rail  competition;  and  the  following  language  was 
used : — 

"  For  the  reasons  stated,  I  am  of  the  opinion  that  while  discrimination 
exists  between  the  rates  charged  east  and  west  of  Port  Arthur,  the  discrimi- 
nation is  justified  under  the  Railway  Act  and  the  decisions  of  the  Board 
already  referred  to.    It  is  neither  undue  nor  unjust." 

See  section  9  of  the  Judgment  in  question. 

In  the  hearings  before  the  Board  in  the  present  case,  considerable  attention 
was  devoted  to  the  matter  of  water  competition  in  its  bearing  upon  rates  in  Eastern 
Canada.  Counsel  for  the  provinces  of  Manitoba  and  Saskatchewan  was  disposed  to 
minimize  the  importance  of  this  water  competition.  It  is  true  that  on  account  of 
tonnage  readjustments  arising  out  of  the  war  and  the  incidents  thereof  there  have 
been  fluctuations  in  the  water-borne  tonnage,  yet  this  does  not  detract  from  the  fact 
that  from  the  ocean  well  into  the  middle  of  the  continent  there  is  a  water  highway 
on  which  vessels  are  free  to  go  and  come,  not  tied  down  to  any  particular  route,  and 
not  involving  the  large  fixed  investments  which  are  essential  to  railway  transporta- 
tion. It  is  also  true  that  adjacent  to  this  section  of  Canada  are  the  rail  lines  of  the 
United  States  which  are  equally  subject  to  the  effect  of  this  water-borne  traffic; 
and  it  does  not  appear  that  any  vital  change  in  this  respect  has  taken  place  since 
the  date  of  the  decision  in  the  Western  Rate  Case. 

While  as  a  consequence,  naturally  to  be  expected,  from  difference  of  conditions, 
many  prairie  rates  have  a  spread  over  the  eastern  rates,  the  course  of  the  decisions 
of  the  Board,  including  the  present  decision,  ,has  been  to  narow  this  spread  wherever 
possible. 

The  matter  has  been  put  in  a  succinct  way  in  the  evidence  before  the  Special 
Committee  appointed  to  consider  railway  transportation  costs.    Counsel  who  appeared 
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before  the  Board  for  the  provinces  of  Manitoba  and  Saskatchewan  represented  these 
provinces,  as  well  as  Alberta,  before  the  committee.  At  page  300  of  his  evidence,  in 
dealing  with  the  different  scales,  he  said: — 

"  First,  there  is  the  Eastern  scale  which,  as  I  will  develop  later,  is  held 
down  by  maximums  created  by  water  competition,  potential  and  otherwise, 
and  by  American  rail  competition." 

Again,  at  page  301,  in  summarizing  the  provisions  of  the  Kailway  Act  in  regard  to 
discrimination,  he  used  the  following  language: — 

"  The  railways,  when  we  replied  that  we  were  discriminated  against  in 
respect  of  Eastern  rates,  answered,  and  the  Board  has  held  it  to  be  a  good 
answer.  True,  there  is  a  disparity,  a  discrimination,  and  I  propose  to  give 
you  the  four  or  five  decisions  in  all  the  rate  cases  to  that  effect,  that  there  is 
discrimination,  a  disparity  against  us,  but  the  railways  have  satisfied  the 
onus  of  showing  that  .it  is  not  unjust  or  undue,  because  railway  rates  in  the 
east  are  held  down  by  water  competition  and  American  rail  competition,  some- 
thing they  cannot  control,  and  therefore  that  excuses  that  discrimination." 

The  Board  holds  that  the  differences  in  rates  as  between  the  Prairie  Provinces 
and  Eastern  Canada  as  referred  to  do  not  constitute  an  unjust  discrimination  or 
undue  preference. 

Conclusions 

All  steam  railways  in  Canada  under  the  jurisdiction  of  this  Board  shall  file  tariffs, 
effective  the  first  day  of  August  next,  providing  for  the  following  reductions,  viz : — 

(a)  On  the  articles,  other  than  grain  and  flour,  hereinbefore  referred  to  as  basic 
commodities,  namely, — forest  products,  building  material,  brick,  cement,  lime,  and 
plaster,  potatoes,  fertilizers  (other  than  chemicals),  ores,  pig-iron,  blooms,  billets, 
wire  rods,  and  scrap  iron,  a  decrease  of  74  per  cent  from  the  increase  given  by 
General  Order  No.  30'8  and  any  other  orders  affecting  the  said  commodities  issued 
since  that  date,  which  will  hereafter  leave  the  increase  granted  by  said  General  Order 
No.  308,  in  Western  Canada,  at  124  per  cent  and,  in  Eastern  Canada,  at  174  per 
cent;  the  term  "forest  products"  as  set  out  in  such  list  to  be  defined  as  follows: — 

In  the  territory  east  of  Port  Arthur,  Ontario,  in  accordance  with  the  list  of 
commodities  shown  in  C.P.R.  tariff  C.R.C.  No.  E-3818  as  taking  rate  basis  "A"; 
in  the  tariffs  from  British  Columbia  to  prairie  points  on  the  commodities  taking 
Group  A  and  Group  B  rates,  as  shown  in  C.P.R.  tariff  C.R.C.  No.  W-2573;  and  from 
stations  in  Alberta  and  British  Columbia  to  stations  in  Eastern  Canada,  in  accordance 
with  the  Canadian  Freight  Association  tariff  C.R.C.  No.  30;  also  on  pulp  wood  west 
of  Port  Arthur,  Ontario. 

In  cases  where  reductions  heretofore  granted  or  ordered  upon  these  commodi- 
ties have  not  amounted  to  74  per  cent  as  above  described,  they  shall  be  reduced  to 
that  point,  and,  where  they  exceed  74  per  cent,  they  will  remain  as  they  are  at 
present. 

These  reductions  are  made  upon  the  same  basis  in  both  Eastern  and  Western 
Canada  with  the  object  of  preserving  the  same  spread  between  these  territories  as 
was  provided  by  General  Order  No.  308. 

(7>)  On  coal,  other  than  anthracite  and  coal  from  the  head  of  the  lakes  west- 
ward, all  increases  provided  for  by  General  Order  No.  30'8  to  be  rescinded; 

(c)  On  commodities  moving  under  class  and  commodity  rates  between  points  east 
of  Montreal  and  points  west  of  Port  Arthur  and  Fort  William,  the  establishment  of 
arbitraries  as  provided  for  herein; 

(d)  On  the  territory  between  North  Bay  and  Sault  Ste.  Marie,  Schedule  A 
rates  to  be  applied, 
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(<?)  Mountain  rates  to  be  reduced  to  the  basis  provided  for  herein;  and 

(/)  The  increase  in  excess  baggage  rates,  as  provided  for  in  General  Order 

.No.  SOS,  to  be  eliminated. 

With  the  above  exceptions,  all  tariffs  now  in  effect,  either  under  the  provisions 

of  General  Order  No.  308,  as  amended  by  General  Order  No.  350,  or  .is  the  result 

of  voluntary  action  by  the  carriers,  shall  remain  in  force. 

Ottawa,  June  30,  1932. 

(Sgd.)    A.  D.  CARTWRIGHT, 

Secretary,  B.R.C 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  and  Com- 
missioners Boyce,  Rutherford  and  Lawrence  concurred. 


GENERAL  ORDER  No.  366 

In  the  matter  of  freight  tolls — 1922 

File  Nos.  30531,  30685,  30686,  and  30686.2 

Friday,  the  30th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Comnnissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Vancouver,  April  7 
and  October  17,  18,  19,  and  20;  Victoria,  April  11;  Kamloops,  October  26;  Nelson, 
April  15  and  October  29;   Calgary,  April  18  and  October  31;   Edmonton,  April  20 
and  November  2;    Saskatoon,  April  21  and  November  3;    Regina,  April  22  and 
November  4;  Brandon,  April  23;  and  Winnipeg,  April  25  and  November  8,  respec- 
tively, 1921 ;    and  in  Halifax,  J anuary  17 ;    St.  John,  January  19 ;    and  Ottawa, 
February  15,  16,  17,  20,  21,  and  22,  and  March  13  to  30,  respectively,  1922— in  the 
presence  of  counsel  for  and  representatives  of  the  provinces  of  Nova  Scotia,  New 
Brunswick,  Manitoba,  Saskatchewan,  and  British  Columbia,  the  Maritime  Board  of 
Trade,  the  Boards  of  Trade  of  Halifax,  Montreal,  Toronto,  Sault  Ste.  Marie,  Win- 
nipeg, Calgary,  Nelson,  Lethbridge,  Edmonton,  the  Canadian  Manufacturers'  Asso- 
ciation, the  Railway  Association  of  Canada,  Canadian  Lumbermen's  Association, 
Limited,  Canadian  Retail  Coal  Dealers'  Association,  Dominion  Millers'  Association, 
United  Farmers  of  Manitoba,  United  Farmers  of  Alberta,  United  Grain  Growers, 
Saskatchewan  Grain  Growers'  Association,  Wholesalers'  Association  of  Calgary, 
Western  Canada  Live  Stock  Union,  Canadian  Aberdeen- Angus  Association,  Amherst 
Foundry,  J.  W.  Cunningham  Company,  Stetson  Cutler  &  Company,  Saskatchewan 
Co-operative  Elevator  Company,  W.  Malcolm  McKay,  Limited,  Northern  Foundry 
and  Machine  Company,  the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies, 
and  the  Canadian  National  Railways,  and  what  was  alleged  at  the  hearings — judg- 
ment, dated  June  30,  1922,  was  delivered  by  the  Board,  a  certified  copy  of  the  said 
judgment  being  attached  hereto  marked  "A", — 

The  Board  orders:  That  all  railway  companies  operating  steam  railways,  subject 
to  the  jurisdiction  of  the  B&ard,  be,  and  they  are  hereby,  required  forthwith  to  file 
tariffs  giving  effect  to  the  rates  prescribed  and  authorized  by  the  said  judgment, 
which  is  hereby  made  part  of  this  order;  the  effective  date  of  the  said  rates  to  be 
August  1,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Municipal  Corporation  of  the  Town  of  Ford  City,  Ontario,  under 
Section  2S7 ,  for  an  Order  directing  the  Grand  Trunk  Railway  Company  to 
provide  and  construct  a  suitable  highway  crossing  where  Parent  Roard  inter- 
seots  the  said  Grand  Trunk  Railway  in  the  Town  of  Ford  City,  being  part  of 
Farm  lots  10k  and  105,  formerly  in  the  first  concession  of  the  Township  of 
Sandwich  East,  now  in  the  Town  of  Ford  City,  Ontario. 

File  31671 

Heard  at  Windsor,  Ontario,  June  12,  1922. 

JUDGMENT 

Commissioner  Boyce: 

The  application  for  this  highway  crossing,  i.e.,  the  carrying  of  Parent  road 
across  the  railway,  is  made  by  the  municipal  corporation  of  the  town  of  Ford  City. 
The  by-law  (No.  288)  of  the  municipality  to  open  up  Parent  road  across  the  Grand 
Trunk  Railway,  passed  January  17,  1922,  was  filed  at  the  hearing. 

It  is  shewn  that  the  Parent  road  runs  through  from  north  to  south  and  would, 
if  opened  up  for  traffic  across  the  railway,  carry  traffic,  as  well  from  the  immediate 
locality  (a  comparatively  new  subdivision  with  a  population  of  perhaps  400)  from 
the  city  to  the  Tecumseh  road  on  the  south.  The  nearest  road  opened  up  across  the 
railway  is  the  Pillette  road,  about  half  a  mile  to  the  east.  There  is  also  the  Drouil- 
lard  road,  which  is  the  nearest  roadway  opened  through  about  three-quarters  of  a 
mile  west  of  Parent  road,  but  it  is  said  that  there  is  no  connecting  road  south  of  the 
railway,  between  the  Parent  road  and  the  Drouillard  road.  The  actual  distance 
given  being  from  Parent  road  to  Pillette  road,  2,500  feet ;  and  from  Parent  road  to 
Drouillard  road,  4,100  feet.  It  is  in  evidence,  on  a  statement  from  the  mayor  of 
Ford  City,  that  the  town  has  been  petitioned  for  local  improvements,  such  as  sewer, 
water,  and  sidewalks,  and  has  spent  about  $100,000  in  improvements  in  that  section! 
There  is  no  sewerage  to  the  south  side  of  the  track,  on  the  Parent  road,  although  there 
is  on  the  north  side,  and  water  is  laid  down  on  both  sides  of  the  track.  There  is,  there- 
fore, sewer,  water,  and  permanent  sidewalk  to  the  north  of  the  track,  and  the  road  is 
graded  on  both  sides  of  the  railway.  The  municipal  officials  state  that  Parent  road, 
south  of  the  railway,  will  be  paved  the  moment  the  crossing  is  granted. 

The  assessor  of  the  town  stated  that  there  were  796  people  on  the  subdivided 
lands  on  the  east  side  of  Parent  road,  and  754  on  the  west  side  south  of  the  railway, 
and  892  on  the  east  and  west  sides  of  Rossini  road— the  second  road  east  from  the 
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Parent  road — all  of  whom,  it  is  said,  would  be  served  by  the  opening  up  of  the  Parent 
road  across  the  railway  and  who  would  thus  obtain  more  direct  communication  with 
the  town  of  Ford  City  and  its  neighbouring  and  populous  communities. 

The  railway  is  senior  at  the  point  of  crossing,  as  would  also  be  the  Essex  Ter- 
minal Railway,  which  joins  the  Grand  Trunk  tracks  just  west  of  Parent  road.  The 
Grand  Trunk  would,  therefore,  have  two  tracks  and  the  Essex  Terminal  one  track 
crossing  Parent  road,  and  the  Grand  Trunk  counsel  intimated  that  it  was  the  inten- 
tion of  his  company  to  put  in  a  third  track  at  that  point — making'  four  tracks  in  all 
crossing,  and  to  cross,  the  Parent  road  at  this  point. 

While  respect  should  be  paid  to  the  application  by  the  town  municipality  to 
obtain  the  access  this  crossing  would  furnish,  it  is  to  be  regretted  that  a  general 
scheme  was  not  provided  by  roads  running  east  and  west  along  the  railway  tracks 
on  both  sides  from  which  crossing  could  be  made  at  desirable  points.  Such  a  scheme 
would  have  greatly  diminished  the  inconvenience  of  the  people  and  have  contributed 
to  the  general  ease  of  such  a  situation  as  is  here  presented — notably  in  the  matter  of 
protection  of  such  crossings  as  may  become  necessary. 

I  think  that  the  convenience  of  the  residents  in  the  vicinity  of  and  tributary 
to  the  Parent  road — and  the  plans  of  the  municipality  with  regard  to  the  improve- 
ments of  that  street  by  paving,  sewerage,  etc. — require  that  this  crossing  should  be 
allowed.  It  is,  approximately,  midway  between  the  two  streets  already  crossing  the 
railway  east  and  west  of  it,  viz.,  Pillette  road  and  Drouillard  road. 

The  question  of  protection  at  the  present  is  not  a  serious  one.  The  traffic  is 
light.  But  it  is  pointed  out  that  there  is  obscurity  of  view  at  the  northeast  angle 
of  the  crossing,  caused  by  a  row  of  trees.  These  the  municipality  must  have  removed 
— to  the  satisfaction  of  the  Board — so  as  to  clear  the  view  of  approaching  trains. 
Any  further  questions  of  protection  will  be  reserved  to  be  dealt  with  as  necessity 
therefor  arises  by  increased  traffic  or  other  causes. 

The  work  will  be  done  at  the  expense  of  the  municipality,  to  be  completed  by 
September  1  next,  to  the  satisfaction  of  the  Board. 

Order  will  go  accordingly. 

Ottawa,  June  29,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Lawrence  concurred. 


Application  of  the  Municipal  Corporation  of  the  Town  of  Ford  City,  Ontario,  under 
Section  257  of  the  Railway  Act,  for  an  Order  directing  the  Grand  Trunk 
Railway  Company  to  provide  and  construct  a  suitable  highway  crossing  at 
point  where  Joseph  Janisse  Avenue  intersects  the  said  Grand  Trunk  Railway 
in  the  Town  of  Ford  City,  being  part  of  farm  lot  107 ,  First  Concession,  Town- 
ship of  Sandwich  East,  Ontario,  so  as  to  enable  a  connection  between  said 
Joseph  Janisse  Avenue  and  Bernard  Road. 

File  31672 

Heard  at  Windsor,  Ont,  June  12,  1922. 

JUDGMENT 

Commissioner  Boyce: 

This  application  was  heard  with  that  respecting  the  Parent  Road  crossing  (file 
31671).  The  evidence  is  common  to  both  applications  and  is  commented  upon,  as 
regards  the  Parent  Road  crossing,  in  the  judgment  disposing  of  that  application. 

Although  it  was  urged  on  behalf  of  the  applicant  municipality  that  order  should 
be  made  in  this  as  well  as  in  the  Parent  Road  case,  I  am  not  of  that  opinion,  either 
from  the  evidence  or  from  what  appeared  from  an  inspection  of  the  locus. 

The  subdivision  is  sparsely  settled  as  yet  and  the  interests  of  public  safety  are 
of  paramount  importance  as  regards  applications  for  crossings  of  a  railway  at 
frequent  intervals.    The  greater  improvements  and  the  larger  settlement  are  tribu- 
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tary  to  the  Parent  road — but  three  blocks  west — and  as  that  crossing  has  been  per- 
mitted, thus  placing  Joseph  Janisse  avenue  about  midway  between  the  Pillette  and 
Parent  Eoad  crossings,  I  think  it  will  serve  adequately  the  necessities  of  all  traffic 
spoken  of,  at  least  for  the  present. 

There  are  features  of  this  application  which  will  have  to  be  given  consideration, 
should  the  application  later  be  renewed.  They  need  not  be  considered  now,  because 
I  do  not  think  the  crossing  is  necessary  in  view  of  the  order  in  the  Parent  Eoad 
application. 

Should  the  growth  in  the  neighbourhood  justify,  in  the  opinion  of  the  muni- 
cipality, a  renewal  of  this  request,  the  door  is  opened,  under  the  Act,  by  the  estab- 
lishment of  the  highway  across  the  railway. 

The  application  will  be  dismissed. 

Ottawa,  June  29,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Lawrence  concurred. 


'     ORDER  No.  32546 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "applicant  company,"  under  Section  188  of  the  Railway 
Act,  1919,  for  approval  of  the  location  and  details  of  its  proposed  new  station 
at  Cardinal,  Ontario,  as  shown  on  the  plans  on  file  with  the  Board  under  file 
No.  5769.83. 

Monday,  the  26th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  the  consent  of  the  village  of  Cardinal,  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  new  station  at  Cardinal,  in  the  province  of  Ontario,  on  the  5th  District, 
Montreal  Division,  of  its  railway,  as  shown  on  the  plans  on  file  with  the  Board  under 
the  said  file  No.  5769-83,  be,  and  the  same  are  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 

ORDER  No.  32547 

In  the  matter  of  the  proposed  increase  in  telephone  rates  in  the  City  of  Windsor, 
Ontario,  by  the  Bell  Telephone  Company  of  Canada,  as  set  out  in  its  Tariff 
C.R.C.  No.  5383. 

Case  No.  955.62 

Monday,  the  26th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  city  of  Windsor, — 
The  Board  orders:  That  the  said  tariff  C.R.C.  No.  5383  of  the  Bell  Telephone 
Company  of  Canada,  effective  July  1,  1922,  showing  increased  telephone  rates  in  the 
city  of  Windsor,  province  of  Ontario,  be,  and  it  is  hereby,  suspended. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32553 

In  the  /natter  of  the  Order  of  the  Board  No.  32453,  dated  May  23,  1922,  requiring 
that  the  station  building  at  Ste.  Dorothee,  Quebec,  on  the  Canadian  National 
Railways,  be  removed  to  mileage  15-21,  Cadastral  Lot  No.  81,  on  the  north- 
west side  of  the  road. 

File  No.  28905 

Thursday,  the  29th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  railway  company  and  the  Ilesmere 
Golf  and  Country  Club,  Inc.,  and  the  report  and  recommendation  of  its  Chief 
Operating  Officer, — 

The  Board  orders: — 

1.  That  the  said  Order  No.  32453,  dated  May  23,  1922,  be,  and  it  is  hereby, 
amended  by  striking  out  the  figures  "  81 "  in  the  third  line  of  the  order,  and  substi- 
tuting therefor  the  figures  "  82." 

2.  That  the  location  of  the  station  at  Ste.  Dorothee,  in  the  province  of  Quebec, 
as  shown  on  the  plan  dated  June  1,  1922,  filed  with  the  Board  under  file  No.  28905, 
be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  367 

In  the  matter  of  General  Order  No.  177,  dated  January  10,  1917,  requiring  the  publi- 
cation of  a  rule  to  govern  rates  to  intermediate  points  in  Canada  not  named 

in  international  tariffs: 

File  No.  269*68.44 

Thursday,  the  29th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  its  appearing  that  a  uniform  practice  in  connection  with  both  freight  and 
express  tariffs  is  desirable — 

The  Board  Orders:  That  all  international  express  commodity  tariffs  now  in  effect 
be  amended  so  as  to  include  a  rule  to  the  effect  that  rates  named  therein,  unless 
specifically  indicated  as  being  competitive,  will  apply  to  or  from  intermediate  points 
in  Canada  not  enumerated  in  the  said  tariffs;  and  that  a  similar  rule  be  published  in 
international  commodity  tariffs  as  issued. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Express  Traffic  Association  of  Canada  for  approval  of  Supplement 
"  B"  to  Express  Classification  No.  5,  re  sir  u  ling  empties  which  may  he  returned 
at  one-half  outgoing  rate  to  the  following :  Egg  cases,  cream  cans,  ice-cream 
tubs,  meat,  bread  and  cake  hampers  (not  baskets^^and  "standard  poultry  coops. 

Fik  4397.5G 
JUDGMENT  \ 

McLean,  Assistant  Chief  Commissioner: 

Supplement  No.  "  B  "  to  Express  Classification  for  Canada  No.  5  as  filed  by  the 
Express  Traffic  Association  of  Canada  in  its  application  dated  April  5,  1921,  proposed 
certain  eliminations  in  respect  of  the  item  of  returned  empties. 

Express  Classification  No.  5,  effective  February  9,  1921,  provided  by  item  20,  on 
page  14,  regarding  returned  empties,  as  follows: — 

"  Eeturned  empties,  which  have  been  carried  when  full  by  the  company, 
and  which  are  being  returned  to  the  original  shipper, 

"Actual  weight,  at  one-half  the  rate  per  hundred  pounds  (pound  rates) 
which  applied  to  the  full  shipment,  minimum  6  cents  on  each  package." 

While  in  the  wording  of  Classification  No.  5  there  is  no  limitation  of  the  descrip- 
tion of  empties,  the  only  obligation  being  that  the  container  shall  have  been  carried 
when  full  by  the  company  and  that  the  container  is  being  returned  to  the  original 
shipper,  under  the  proposed  Supplement  the  list  of  returned  empties  is  limited  as 
follows : — 

"  Standard  egg  cases  (including  standard  family  carriers  but  not  gi£t 
cases),  cream  cans,  ice-cream  tubs,  meat,  bread  and  cake  hampers  (not  baskets), 
and  standard  poultry  coops." 
Classification  No.  5  already  referred  to  contains  the  words: — 

"Corrugated  paper  shipping  cases  must  be  K.D.  and  the  parts  securely 
fastened  together." 

This  is  not  contained  in  item  20  in  the  Supplement.  Item  20  in  the  Supplement 
has  a  concluding  paragraph: — 

"  Empties  not  specifically  provided  for  in  this  item  and  not  rated  higher 
than  first-class  in  the  Classification  will  be  charged  first-class  rates." 
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This  paragraph  does  not  appear  in  Classification  No.  5. 

Aside  from  the  differences  pointed  out,  item  20  in  Classification  No.  5  is  identical 
in  terms  with  that  contained  in  the  proposed  Supplement. 

The  provision  for  returned  empties  at  one-half  the  rate  per  100  pounds  charged 
when  full  was  made  in  the  Board's  Express  Judgment  of  1910.  The  judgment  in 
dealing  with  the  matter  of  returned  empties  showed  that  for  many  years  various 
empty  crates,  baskets,  etc.,  had  been  returned  free.  The  express  companies  proposed 
that  a  charge  be  made  for  the  return  service.  It  was  further  pointed  out  in  the  judg- 
ment that  there  had  been  a  lack  of  uniformity.  In  some  cases,  there  had  been  a  charge 
for  returned  empties;  in  other  cases  there  had  been  no  charge.  It  was  said  by  the 
express  companies  that  in  some  cases  they  found  shippers  returning  the  empties  free 
by  express  that  had  gone  out  by  freight.  It  was  also  stated  by  the  shippers  that  in 
some  cases  when  they  sent  empties  back  to  the  express  office  or  station  to  have  them 
returned  free  of  charge,  they  sometimes  found  that  instead  of  being  carried  by  express 
they  were  shipped  back  as  freight  and  freight  charges  billed  against  them. 

The  Board's  judgment,  after  carefully  going  into  the  whole  situation,  directed 
as  follows: — 

"  As  matters  now  stand,  some  empties  are  returned  free  and  others  carry 
tolls  of  five  cents;  some  ten  cents;  others  fifteen  cents;  and  some  at  one-half 
'  merchandise.'  These  variations  are  probably  discriminatory  and  should  be 
discontinued.  It  is  suggested  by  Mr.  Hardwell,  our  Chief  Traffic  Officer, 
'  that  all  empties  returned  by  the  company  that  carried  the  full  packages 
should  be  carried  at  actual  weight,  at  one-half  the  rate  per  hundred  pounds 
charged  when  full,  with  a  minimum  charge  of  five  cents  per  package,  this  rate 
to  include  collection  and  delivery  where  cartage  is  performed.' " 

The  practice  above  established  has  governed  the  classification  arrangements  since. 

The  items  to  which,  in  the  first  instance,  the  application  of  the  Express  Traffic 
Association  desired  to  limit  the  list  of  returned  empties  are  spoken  of  in  the  presenta- 
tion of  the  case  by  the  representative  of  the  Express  Traffic  Association  as  "  essential 
empties";  and  it  is  stated  these  cover  92-3  per  cent  of  the  returned  empties.  On 
a  return  taken  from  the  Dominion  Express  Company's  tonnage  reported  from  March 
19  to  April  18,  1922,  the  following  computation  was  presented  by  Mr.  Ham,  on  behalf 
of  the  express  companies : — 

"EMPTIES" 


Per  cent 

Cream  \  ■  .'.  . .  . .  '  40-5 

Eggs   321 

Eread   15-2 

Ice-cream  :   2-9 

Coops   1-5 

Meat                                                                                            . .  /  . .  1 

Total   92-3 


Subsequently,  Mr.  Ham  agreed  to  include  empty  beverage  cases ;  that  is,  ale,  beer, 
soda  water  and  other  beverage  cases,  under  the  special  returned  empty  rating.  On  a 
written  representation  by  Mr.  Mcintosh,  Acting  Fruit  Commissioner,  that  the  fruit 
shippers  of  British  Columbia  forward  their  product  to  the  canneries  in  pails  or 
buckets,  and  that  these  were  first-class  containers  and  were  used  a  number  of  times, 
and  requesting  that  these  particular  articles  be  included  in  the  list  of  returned 
empties,  Mr.  Ham,  by  letter  on  file  dated  June  29,  agreed,  provided  that  the  pails 
or  buckets  were  nested.  At  the  same  time,  Mr.  Mcintosh  stated  that  in  general  the 
use  of  fruit  containers  a  second  time  was  a  practice  which  should  not  be  encouraged. 
He  further  stated  that  in  eastern  territory  berries,  as  a  rule,  were  packed  in  hallocks 
and  crated,  and  there  was  no  return  movement  to  any  great  extent. 

The  Board  has  no  figures  before  it  to  show  what  percentage  of  the  returned 
empties  is  covered  by  the  item  of  pails  and  buckets  on  which  an  adjustment  was  made 
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to  meet  the  wishes  of  the  fruit  shippers  in  British  Columbia.  It  was  stated  that  the 
fruit  empties  represented  about  1£  per  cent.  In  regard  to  ale,  beer  and  other  beverage 
cases,  it  was  suggested  by  Mr.  Harshall  that  these  would  average  something  less  than 
2  per  cent,  bringing  the  total  so-called  "  essential  empties  "  to  about  95  per  cent. 

Mr.  Ham  had  no  detail  on  this,  but  it  would  apparently  be  safe  to  conclude  that 
a  relatively  small  percentage  of  returned  empties  was  covered  by  the  exceptions  which 
it  was  proposed  should  not  be  included  under  the  reduced  rating  in  respect  of  returned 
empties. 

At  the  hearing,  special  attention  was  devoted  to  returned  empty  fish  boxes  and 
returned  empty  gas  containers. 

It  was  submitted  by  Mr.  Ham  that  the  movement  of  fish  was  of  local  interest, 
being  concerned  with  Georgian  bay  and  lake  Ontario  fish,  the  shipments  being  mostly 
to  Toronto ;  and  that  not  more  than  5  per  cent  of  the  fish  boxes  were  being  returned. 

Exception  was  taken  by  the  express  companies  to  the  returned  empty  fish  boxe3 
as  being  an  objectionable  type  of  traffic,  and  it  was  suggested  they  should  move  by 
freight.  It  was  admitted  that  this  traffic  in  moving  back  had  to  move  in  less  than 
carload  quantities. 

Representatives  of  companies  shipping  various  types  of  gases  were  also  heard. 
It  was  testified  that  about  95  per  cent  of  the  movements  of  the  companies  concerned 
was  covered  by  the  following  five  gases,  in  the  following  order;  acetylene,  oxygen, 
carbonic  acid  gas,  hydrogen,  and  nitrogen.  Of  these,  acetylene  is  not  shipped  by 
express.  The  bulk  of  this  business  is  handled  by  freight  by  shipments  out  to  dis- 
tributing centres.  The  use  of  the  express  service  is  limited  to  small  and  emergency 
shipments,  and  on  what  was  submitted  probably  not  more  than  5  per  cent  of  the  gas 
cylinders  shipped  out  are  handled  by  express. 

There  was  some  discussion  as  to  whether  the  gas  container  was  included  under 
the  articles  at  present  covered  by  the  returned  empty  provision.  Mr.  Ham  suggested 
that  under  the  provision  of  the  Classification  reading — 

"  The  rates  on  returned  empties  will  not  apply  to  those  which  are  locked 
or  fastened,  so  that  it  is  not  possible  to  ascertain  if  they  are  empty" 

the  provision  as  to  returned  empties  did  not  apply  to  gas  cylinders.  He  said,  further, 
in  regard  to  the  gas  cylinders :  "  We  take  the  ground  there  is  no  difference  between 
what  we  do  now  and  the  proposed  rule.  The  rule  provides  now  that  it  shall  not  apply 
to  containers  that  arc  locked  or  fastened  in  such  a  way  that  it  is  impossible  to  ascer- 
tain whether  they  are  locked."  On  the  other  hand,  it  was  stated  by  representatives 
of  the  gas  producers  that  under  the  Regulations  of  the  Bureau  of  Explosives  and  of 
the  Board,  railways  must  not  accept  these  cylinders  unless  they  have  a  tag  or  label 
with  the  word  "  Empty  "  written  very  conspicuously  across  the  label,  and  relied  upon 
this  as  safeguarding  the  express  company.  It  appears  that  in  practice  the  cylinders 
are  carried  by  the  express  companies  under  the  returned  empty  provision. 

The  application  of  the  express  companies  for  the  revision  as  set  out  proceeds  on 
a  number  of  grounds.  It  is  contended  that  there  has  been  a  disproportionate  increase 
in  the  volume  of  returned  empties  as  compared  with  the  actual-paying  traffic  move- 
ment. It  is  suggested  that,  in  part,  this  is  due  to  articles  being  returned  by  express 
on  the  returned  empty  rate  which  did  not  move  out  by  express.  When  questioned  as 
to  the  method  used  in  checking  up  this  traffic  to  see  whether  the  returned  empty  rate 
was  limited  to  articles  carried  out  by  express,  Mr.  Ham  said  that  everything  possible 
was  being  done  but  that  there  were  difficulties  in  the  way  of  checking  it. 

In  this  connection,  it  was  contended  that  owing  to  the  increased  cost  of  lumber 
and  other  materials,  articles  were  now  being  returned  under  the  returned  empty 
provision  which  formerly  did  not  move.  In  the  case  of  gas  cylinders,  stress  was 
laid  upon  the  value  of  the  container,  it  being  stated  that  the  express  company  was 
subjected  to  an  especial  burden  if,  and  when,  such  container  was  lost.  The  repre- 
sentatives of  the  gas  producers  contended  that  there  have  been  no  loss  or  damage 
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claims  in  connection  with  these  articles.  The  only  information  they  could  give, 
however,  in  this  respect  was  based  on  the  situation  in  the  United  States  where  there 
was  a  very  large  movement  of  these  containers.  Mr.  Ham  was  unable  to  give  any 
figures  bearing  on  what,  if  any,  damage  claims  had  been  paid.  In  response  to  a 
question  by  a  representative  of  the  gas  producers  as  to  how  many  claims  had  been 
paid  during  the  last  two  years,  he  said  he  had  no  idea.  He  further  said :  "  I  am 
sorry  that  I  haven't  the  figures  at  all  from  the  claims  standpoint." 

It  was  also  claimed  by  Mr.  Ham  that  there  had  been  a  considerable  increase 
in  the  movement  of  light  and  bulky  returned  packages,  and  that  this  did  not 
yield  from  the  returned  empty  payment  revenue  commensurate  with  the  space 
occupied.  Exhibits  were  filed  bearing  upon  this.  In  some  instances,  apparently, 
there  was  a  very  considerable  space  taken  up  for  a  very  small  return.  Evidence 
was  not  submitted  in  such  form  as  to  enable  a  conclusive  opinion  as  to  what  per- 
centage of  the  returned  empties  is  concerned  with  articles  in  this  class;  at  the 
same  time,  in  view  of  what  has  been  set  out  above  regarding  the  so-called  "  essential 
empties,"  the  ale  and  beverage  class,  as  well  as  the  provisions  in  regard  to  fruit 
empties,  it  is  apparent  that  only  a  relatively  small  percentage  is  outside  of  the 
articles  with  which  the  express  companies  propose  to  deal,  and  the  light  and  bulky 
articles  to  which  especial  reference  is  made  are  apparently  a  fractional  part  of  this 
residuary  percentage. 

The  following  points  appeal  to  me:  In  the  first  place,  the  principle  in  regard 
to  the  charge  on  returned  empties  was  developed  after  very  careful  consideration 
of  the  matter.  There  was  before  the  Board  a  large  amount  of  material  bearing 
upon  the  difference  in  practice  as  regards  different  containers.  The  Board  decided 
to  establish  a  uniform  principle.  The  Board,  further,  did  not  deal  with  the  matter 
of  referring  to  individual  types  of  containers,  but  made  the  rule  of  general  applica- 
bility; and  the  rule  as  then  worked  out  has  continued  ever  since.  „ 

Second.  It  is  contended  that  the  increased  cost  of  lumber  and  of  materials  has 
led  to  the  shipping  by  express  of  returned  empties  of  a  type  which  formerly  did 
not  move.  While  exhibits  were  filed  as  to  containers  of  this  type  moving,  no 
evidence  is  submitted  to  show  just  what  the  difference  in  this  regard  is  as  com- 
pared with  earlier  years.  A  more  fundamental  matter  is  in  regard  to  the  conten- 
tion of  the  express  companies  that  it  is  the  increased  cost  of  the  containers  them- 
selves which  had  led  to  an  increased  returned  empty  movement.  As  already  pointed 
out,  the  increased  returned  empty  movement  herein  referred  to  represents  only  a 
fractional  amount  of  the  total  return  empty  movement.  In  so  far  as  costs  of 
lumber  and  material  are  referred  to  as  being  a  cause  of  this,  weight  must  be  given 
to  the  downward  trend  of  prices  of  materials. 

On  consideration  of  the  whole  matter,  I  am  of  opinion  that  the  Express  Traffic 
Association  has  not  made  out  a  case  for  the  amendment  of  the  Classification  in 
regard  to  returned  empties  as  proposed  by  it. 

Chief  Commissioner  Carvell  and  Commissioners  Boyce  and  Lawrence  concurred. 


July  11,  1922. 
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Application  of  the  Grand  Trunk  Railway  Company  for  an  Order  amending  Order 
No.  25980,  dated  March  SO,  1017,  so  as  to  provide  that  the,  tracks  which  the 
Canadian  Pacific  Railway  Com pany  constructed  shall  be  maintained  by  the 
Company  in  connection  with  the  interchange  at  Belleville,  Ont. 

File  0713. 80. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

In  the  year  1917,  the  city  of  Belleville  applied  to  this  Board  for  an  order  • 
providing  an  interchange  track  between  the  Grand  Trunk,  Canadian  Pacific,  and 
Canadian  Northern  Ontario  lines  (it  being  remembered  that  the  main  line  of  the 
Grand  Trunk  Railway  runs  north  of  the  city  of  Belleville  and  the  Canadian  Pacific 
and  Canadian  Northern  along  the  water  front),  the  result  being  that,  on  the  30th 
of  March,  1917,  by  Order  No.  25980,  the  Canadian  Northern  Ontario,  the  Canadian 
Pacific  and  the  Grand  Trunk  Railway  Companies  were  required  to  provide  inter- 
change tracks  on  Pinnacle  street,  in  the  city  of  Belleville,  as  shown  on  the  plan 
filed  by  the  Canadian  Pacific  Railway  Company,  the  whole  cost  of  construction 
to  be  borne  by  the  Canadian  Pacific  Railway  Company.  The  order  was  silent  as  to 
maintenance. 

The  interchange  track  was  constructed  according  to  the  order  by  the  Canadian 
Pacific  Railway  Company  at  a  cost  of  $3,791.31,  and,  down  to  a  year  ago,  the 
Board  heard  nothing  further  regarding  the  matter. 

On  the  12th  day  of  September,  1921,  the  Grand  Trunk  Railway  Company  applied 
to  this  Board  asking  that  the  above-mentioned  order  be  amended  so  as  to  provide 
that  the  track  in  question  should  be  maintained  by  the  Canadian  Pacific  Railway 
Company.  This  company  replied,  on  October  7,  not  only  objecting  to  being  respon- 
sible for  maintenance,  but  claiming  that,  on  account  of  new  conditions  of  user  of 
the  interchange  track,  the  Grand  Trunk  should  reimburse  them  in  two-thirds  of  the 
original  cost  of  the  work  and  also  contribute  in  the  future  two-thirds  of  the  cost 
of  maintenance. 

At  the  hearing,  on  the  7th  day  of  February  last,  it  developed  that,  during  the. 
past  year,  this  interchange  track  has  been  used  by  the  Grand  Trunk  and  Canadian 
National  Railways,  as  a  result  of  their  co-ordination  plans,  to  a  much  greater 
extent  than  for  the  preceding  years.  The  Canadian  Pacific  Railway  Company  sub- 
mitted figures  from  August  1  to  October  24,  1921,  showing  a  total  of  1,290  cars, 
of  which  616  were  from  and  to  Canadian  Pacific  Railway,  and  Grand  Trunk  and 
Canadian  National  Railways,  and  674  from  and  to  Canadian  National  Railways 
and  Grand  Trunk,  thus  showing  a  little  more  than  50  per  cent  of  the  business  to 
be  between  the  two  latter  roads.  While,  of  the  business  during  the  previous  winter 
months,  the  percentage  between  Grand  Trunk  and  Canadian  National  Railways 
was  much  greater  than  that  above  quoted. 

It  was  admitted  at  the  hearing  that  the  interchange  had  been  of  considerable 
benefit  to  the  Canadian  Pacific  Railway  in  that  they  had  secured  business  from 
industries  which  otherwise  must  have  gone  to  the  Grand  Trunk  Railway,  and,  on 
account  of  the  loss  of  business,  the  Grand  Trunk  Railway  Company  contended  that 
they  had  always  opposed  the  interchange  and  were  still  opposed  to  it. 

Now  that  conditions  have  changed  and  it  evidently  has  become  of  greater 
advantage  to  the  amalgamated  Canadian  National  and  Grand  Trunk  Companies, 
the  Canadian  Pacific  Railway  Company  thinks  it  should  be  reimbursed  a  portion  of 
the  construction  costs.  With  this  contention  I  cannot  agree,  because  if  it  were 
right  and  proper  that  on  account  of  anticipated  benefits  at  the  time  of  construction, 
the  Canadian  Pacific  should  pay  the  total  cost  thereof,  they  are  still  receiving 
benefits,  and  I  can  see  no  change  in  the  principles  upon  which  the  former  order 
was  issued. 
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As  a  result  of  a  hearing  at  Belleville  on  November  14,  1916,  the  Board's  order 
of  March  26,  1917,  issued.  Thereafter,  Order  No.  25980,  of  March  13,  1917,  also  issued. 
As  a  participant  in  the  judgment  and  in  the  order,  I  have  to  say  that  I  know  of  no 
valid  reason  why  the  order  omitted  reference  to  the  question  of  maintenance.  Appar- 
ently the  omission  was  through  oversight.  I  am  satisfied  that  if  the  matter  had  been 
brought  to  the  Board's  attention  at  the  time  the  maintenance  would  have  been  placed 
upon  the  Canadian  Pacific  Railway  (the  Campbellford,  Lake  Ontario  and  Western), 
which  is  the  junior  road. 

The  general  practice  of  the  Board,  on  facts  such  as  existed  at  the  time  Order  No. 
25980  issued,  is  to  place  the  burden  of  construction  and  maintenance  on  the  junior 
line. 

Lake  Erie  &  Northern  Ry.  Co.  vs.  T.  H.  &  B.  and  G.T.R.  Cos.,  21  Can.  Ry.  Cas., 
189. 

Grand  Trunk  Pacific  Ry.  Co.  vs.  C.P.R.,  21  Can.  Ry.  Cas.,  187. 

It  has  happened  in  some  cases  regarding  protection  of  highways  that  in  providing 
for  division  of  cost  of  construction  the  order  has  been  silent  in  regard  to  maintenance, 
such  silence  being  due  to  oversight.  When,  subsequently,  the  question  of  contribu- 
tion to  maintenance  has  been  raised,  the  Board  has  directed  that  there  should  be  con- 
tribution from  both  parties.  While  it  may  be  said  that  this  is  not  on  all  fours  with 
the  present  case,  since  in  one  case  protection  is  involved  and  in  the  other  interchange 
of  traffic,  it  is  pertinent  as  bearing  upon  the  amendment  of  the  order  in  respect  of 
maintenance. 

If  there  were  no  other  factors  involved,  it  would  appear  that  an  amendment  of 
the  order  should  at  once  be  made  and  the  burden  of  maintenance  be  placed  on  the 
Canadian  Pacific  Bailway  Company  (C.  L.  O.  &W.). 

At  the  hearing  at  Belleville  on  November  14,  1916,  a  plan  of  the  interchange  track 
between  the  Canadian  Pacific  Railway  (the  C.  L.O.  &  W.)  and  the  Grand  Trunk  (the 
Grand  Junction  Railway)  was  submitted  by  the  Canadian  Pacific  Railway  Company. 
This  plan  is  approved  by  Order  25980,  and  is  dated  November  23,  1915,  and  marked 
as  plan  1931A.  In  reference  to  the  interchange  as  covered  by  the  plan  in  question, 
the  following  discussion  took  place: — 

"  Mr.  Chisholm  :   This  interchange  is  intended  for  direct  connection  not 
only  with  the  Canadian  Pacific  but  with  the  Canadian  Northern  too,  is  it? 
"  Mr.  Flintoft  :  Yes. 

"The  Assistant  Chief  Commissioner:  Those  tracks  you  propose  would  be 
joint  section  tracks  to  be  used  by  either  your  road  or  the  Canadian  Northern 
to  interchange  with  the  Grand  Trunk? 

"  Mr.  Flintoft  :  Yes. 

"The  Assistant  Chief  Commissioner:  Those  tracks  would  also  be  used 
for  interchange  between  you  and  the  Canadian  Northern? 

"  Mr.  Flintoft  :  Yes,  it  would  do  away  with  the  Wharf  Street  connection." 

And,  again,  in  referring  to  the  same  plan  (p.  7827),  Mr.  Flintoft  used  the  following 
language: — 

"  Mr.  Flintoft  :  Here  is  the  interchange  that  will  take  care  of  the  three 
railways,  and  this  other  is  going  to  be  convenient  to  handle  traffic  from  the 
Canadian  Pacific  Railway  and  the  Grand  Trunk,  and  then  where  are  you  going 
to  get  your  interchange  between  the  Canadian  Pacific  and  the  Canadian 
Northern  ?  In  that  plan,  there  is  nothing  provided  for  such  interchange,  because 
you  cannot  use  this  main  line  for  interchange  purposes.  That  is  our  position, 
sir." 

The  Canadian  Pacific  line  through  Belleville,  that  is  the  C.  L.  O.  &  W.,  was  opened 
for  traffic  by  Order  No.  21910  of  June  1,  1914.  Tt  was  also  covered  by  Order  No.  22070 
of  June  29,  1914. 
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The  Canadian  Northern  (the  Canadian  Northern  Ontario)  was  opened  for  traffic 
through  the  section  in  question  by  Order  No.  16721  of  June  10,  1912. 

The  situation,  then,  is  that  the  Canadian  Pacific  was  junior  both  to  the  Canadian 
Northern  and  to  the  Grand  Trunk. 

It  is  urged  that  there  has  been  a  change  in  traffic  conditions  resulting  from  a 
change  in  status  of  the  Grand  Trunk.  It  would  seem  that  if  any  rearrangements  in 
respect  of  maintenance  were  to  be  made  it  should  be  by  directing  the  Canadian 
National  to  participate  and  not  by  issuing  a  direction  against  the  Grand  Trunk. 

As  already  pointed  out,  the  practically  uniform  practice  of  the  Board  has  been 
to  place  the  cost  of  maintenance  upon  the  junior  road.  When  an  interchange  is 
installed,  it  by  no  means  necessarily  follows  that  traffic  conditions  are  so  stabilized 
that  they  will  not  subsequently  change  from  those  existing  at  the  date  of  installation 
of  the  interchange  facility.  Because  of  varying  conditions  of  business  development 
new  industries  may  grow  up  on  the  tracks  of  the  senior  line,  and  it  may  be  that  these 
will  find  their  outlet  through  the  interchange  track  and  use  the  tracks  of  the  junior 
line.  It  seems  to  me  that  this  is  a  condition,  however,  which  is  in  posse  when  the 
interchange  track  is  laid  down  and  does  not  afford  a  reason  for  change  in  contribu- 
tion when  it  changes  to  being  in  esse. 

At  present,  a  co-ordination  is  being  worked  out  between  the  Grand  Trunk  and 
the  Canadian  National,  which  may  go  farther.  Does  the  change  in  status  which  may 
result  in  a  greater  use  of  this  interchange  facility  by  the  Canadian  National  than  was 
the  case  at  the  time  the  interchange  was  installed  justify  a  reason  for  a  change  as  to 
cost  of  maintenance?  I  am  unable  to  conclude  that  it  does  and,  therefore,  am  of 
Opinion  that  the  original  order  should  be  amended  by  placing  the  cost  of  maintenance 
upon  the  Canadian  Pacific  Railway  Company. 

July  14,  1922. 

Chief  Commissioner  Carvell  and  Commissioners  Boyce  and  Lawrence  concurred. 


JUDGMENT 

Application  of  the  manufacturers  and  shippers  of  Simcoe,  Ont.,  and  district,  for  an 
Order  requiring  the  establishment  of  interswitchma  facilities  at  Simcoe,  Ont. 

File  6713.122 

McLean,  Assistant  Chief  Commissioner: 

In  the  application  filed,  it  was  represented  that  the  Grand  Trunk  Railway  Com- 
pany and  the  Wabash  Railway  Company  had  facilities  for  handling  traffic  at  private 
sidings  at  several  of  the  industries.  The  Lake  Erie  and  Northern  Railway  Com- 
pany's tracks  constructed  through  Simcoe  have  been  in  operation  since  June,  1916. 
There  is  only  one  private  siding  to  the  tracks  o-f  this  company  at  Simcoe,  namely, 
the  one  serving  the  Brook  Woolen  Company's  mills. 

The  Lake  Erie  and  Northern  Railway  crosses  the  Grand  Trunk  Railway  Com- 
pany's tracks  near  the  south  end  of  the  town,  and  it  is  represented  that  it  is  quite 
feasible  to  construct  an  interchange  track  between  the  two  railway  lines.  It  is  set 
out  that  although  three  railways  serve  the  town,  the  majority  of  the  shippers  are 
able  to  avail  themselves  of  the  car  supply  of  only  two  of  the  companies. 

It  is  represented  that  there  are  about  2,500  cars  going  in  and  out  of  Simcoe 
during  the  course  of  one  year,  in  carload  lots.  It  is  further  set  out  that  on  account 
of  interchange  facilities  not  being  available,  industries  which  would  otherwise  have 
been  established  at  Simcoe  have  been  located  elsewhere. 

In  the  hearing,  various  witnesses  were  questioned  as  to  the  additional  territory, 
if  any,  which  would  be  opened  up  by  the  installation  of  interchange  facilities.  No 
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evidence  was  submitted  showing  that  there  would  be  such  additional  territory  opened 
up.  The  witnesses  either  stated  inability  to  specify  additional  territory,  or  placed 
the  matter  in  general  terms:  For  example,  William  Jackson,  of  the  J.  B.  Jackson 
Company,  Limited,  .which  does  a  cold  storage  business  in  butter,  eggs,  etc.,  and  acts 
as  agent  for  the  Imperial  Oil  Company,  when  asked  if  the  interchange  track  would 
be  of  any  special  importance  in  helping  him  to  get  business  at  other  points  not  now 
reached  by  him,  he  answered,  "  Not  specially." 

Various  witnesses  emphasized  the  importance  of  additional  car  supply  which 
would  be  available  if  interchange  tracks  were  installed.  It  was  admitted  that  during 
the  past  year  or  two  there  had  been  no  shortage  in  this  respect,  but  it  was  contended 
that  it  would  be  advantageous  to  have  an  additional  car  supply  available. 

The  representative  of  the  Wabash  Railway  Company  stated  that  his  company 
had  a  considerable  number  of  empties  going  west  all  the  time,  that  is,  refrigerator 
and  box  cars,  and  that  he  had  been  in  the  habit  of  supplying  Wabash  equipment  for 
Canadian  Pacific  Railway  orders.  He  stated,  further,  that  his  company  lias  an 
interchange  with  the  Canadian  Pacific  Railway  at  Tilsonburg,  some  twenty  miles 
from  Simcoe,  in  addition  to  an  interchange  at  St.  Thomas,  and,  in  a  general  way, 
it  was  submitted  by  him  that  his  company  was  supplying  empties  to  Simcoe  sub- 
stantially as  quickly  as  could  be  obtained  from  the  Lake  Erie  and  Northern  Railway 
Company. 

Evidence  was  submitted  by  various  applicants  bearing  on  the  cost  disadvan- 
tages to  which  they  were  at  present,  subjected.  Mr.  Edgeworth,  of  the  Norfolk 
Milling  Company,  stated  that  ,his  mill  was  located  adjacent  to  the  yards  of  the  Lake 
Erie  and  Northern  Railway  Company,  but  that  the  wheat-producing  points  he  used 
were  almost  entirely  on  the  Grand  Trunk.  The  Grand  Trunk  gives  a  milling-in- 
transit  privilege  at  this  point.  He  stated  that  about  sixty  per  cent  of  the  local  wheat 
he  bought  had  to  be  carted  from  the  Grand  Trunk  to  his  mill,  which  meant  an  addi- 
tional cost  of  about  10  cents  per  barrel.  His  mill  is  about  half  a  mile  from  the  Grand 
Trunk  tracks,  and  what  is  involved  is  the  hauling  of  the  wheat  in  and  the  flour  out. 
He  considered  that  the  placing  of  an  interchange  track  would  mean  a  saving  here. 
On  the  other  hand,  it  is  set  out  by  the  railway  company  that  while  interswitching 
would  naturally  permit  of  track  delivery,  the  applicant  would  be  called  upon,  under 
transit  arrangements,  to  pay  the  cost  of  switching,  both  on  his  grain  in  and  on  his 
flour  out;  so  that  this  expense  would  have  to  be  deducted  from  his  saving  in  cartage. 
Just  what  this  saving  would  mean  is  not  set  out,  although  it  means  some  reduction. 

The  representative  of  the  Lee  Pickling  Company  stated  that  his  plant  was  located 
near  the  Lake  Erie  and  Northern  Railway  Company's  tracks,  quite  close  to  the 
Norfolk  Mlilling  Company,  and  he  was  of  opinion  that  if  a  siding  was  put  in  from 
the  Lake  Erie  and  Northern  to  the  Norfolk  Milling  Company,  this  siding  could  be 
continued  to  his  plant,  thereby  obviating  cartage  cost,  inbound,  of  about  3  cents 
per  100  pounds. 

Mr.  Caldwell,  of  the  Dominion  Canners,  while  supporting  the  claim  that  addi- 
tional car  supply  would  be  a  good  thing  to  have,  pointed  out  that  his  company  had 
received  refrigerator  and  box  cars  from  the  Wabash  when  they  could  not  obtain 
them  from  other  roads.  He  stated  that  his  company  had  at  present  joint  rates  with 
the  Wabash  to  Canadian  Pacific  Railway  points,  and  while  he  favoured  the  inter- 
change tracks  being  put  in,  he  wished  to  guard  against  the  existing  joint  rates  on 
the  Wabash  and  Canadian  Pacific  Railway  to  Windsor  and  Chatham  being  taken 
out.  In  substance,  his  position  was  that  joint  rates  were  of  more  importance  to  his 
company  than  the  interswitching. 

Simcoe  is  a  town  which  has  a  considerable  number  of  industrial  establishments. 
In  the  statements  submitted  by  the  town,  2,500  cars  were  referred  to  as  measuring 
the  traffic.  A  check  of  the  inbound  and  outbound  traffic  at  Simcoe,  both  on  the 
Grand  Trunk  and  Wabash,  for  the  twelve  months  ending  May  31,  1922,  jshowed  a 
total  of  1,756  cars. 
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In  a  judgment  concurring  in  the  application  of  ,the  Canadian  Pacific  Railway 
Company  re  Drumheller  connection,  file  No.  2'74'00.7.  I  set  out  at  some  length  the 
course  of  the  judgments  in  connection  with  the  installation  of  interchange  tracks. 
I  said  there  that  I  was  of  opinion  that  where  there  is  no  real  complaint  as  to  inade- 
quacy of  service  by  the  railway  already  in  place,  or  allegation  that  additional  places 
would  be  served  by  means  of  an  interchange  track,  the  argument  for  installation  of 
interchange  facilities  was  a  weak  one. 

If  I  had  to  deal  with  the  matter  in  the  light  of  the  earlier  decisions  of  the 
Board,  there  is  no  question  as  to  what  my  decision  would  have  to  be.  It  was  not 
shown  in  the  present  case  that  any  additional  placets  would  be  served  by  the  inter- 
change track.  Reference  was  made  to  guarding  against  shortage  of  cars,  but  there 
was  nothing  to  show  that  in  recent  years  there  had  been  any  inadequacy  of  service 
or  shortnge  in  car  service.  It  was  not  shown  that  there  would  be  any  rate  saving. 
The  only  thing  referred  to  in  this  connection  was  the  question  of  the  possible  lessen- 
ing of  trucking  costs. 

In  the  concurring  decision  in  the  Drumheller  case,  I  pointed  out  the  position 
taken  by  the  Board  in  the  application  of  the  municipal  council  of  the  town  of  St. 
Jerome  re  interchange  traffic  between  the  Canadian  Pacific  and  the  Canadian  National 
Railway.-,  file  No.  180,  which  was  decided  October  12,  1921,  and  indicated  how 

this  had  broadened  the  considerations  to  be  borne  in  mind  in  connection  with  inter- 
change traffic.  The  following  extract  from  the  decision  in  the  St.  Jerome  Case  is 
material : — 

"  Both  companies  opposed  the  application.  I  think  the  opposition  was 
more  strenuous  on  the  part  of  the  Canadian  National  Railways  than  on  that 
of  the  Canadian  Pacific  Railway  Company.  The  former  opposed  on  the 
ground  that  so  long  as  they  were  able  to  deliver  goods  originating  on  their 
lines  there  was  no  justification  for  providing  facilities  to  have  them  diverted. 

"  The  Canadian  Pacific  Railway  opposed  principally  on  the  ground  of 
expense.  The  applicants  asked  for  the  facility  in  the  public  interest,  claiming 
that  when  coal  arrived  by  Canadian  Pacific  Railway  it  had  to  be  carted  half 
a  mile  or  more  to  the  industries.  They  also  contended  that  large  quantities  of 
hay  and  other  farm  produce  for  the  north  country  had  to  be  transferred  from 
car  to  car  at  St.  Jerome. 

"  At  the  hearing,  I  referred  to  a  case  then  pending  before  the  Board, 
being  an  application  of  the  Western  Terminal  Elevator  Company,  Limited, 
at  West  Fort,  which  was  already  well  served  by  the  Canadian  Pacific  Railway, 
asking  for  the  right  to  construct  a  branch  line  giving  it  connection  with  the 
Canadian  National  linos,  and  I  stated  as  follows: — 

"  'Whatever  principle  we  adopt  in  the  large  case  must  be  adopted  in 
the  small  case.  Some  policy  must  be  laid  dowm  upon  the  question  of  inter- 
change.' 

"  Since  the  hearing,  the  application  of  the  Western  Terminal  Elevator 
Co-mpany,  Limited,  was  granted  on  the  broad  principle  that  every  facility 
should  be  given  tor  the  handling  of  the  grain  crop  at  the  head  of  the  lakes. 

ki  Probably  there  is  not  the  same  demand  from  the  public  standpoint  in 
the  present  case  as  in  the  former  one,  but  there  is  very  little  difference  in 
principle.  After  all,  the  public  should  have  some  rights  in  deciding  how  its 
traffic  should  be  routed,  and,  considering  that  both  roads  in  the  future  will 
have  about  equal  facilities,  equal  power,  equipment,  and;  trackage,  I  see  no 
ceaspn  why  either  of  these  great  railway  systems  should  lose  traffic  to  the 
other  which  really  originates  upon  its  own  lines.  The  character  of  the  service 
would  have  a  very  strong  influence  upon  the  routing  of  the  traffic.  There- 
fore, following  the  broad  principle  laid  down  in  the  previous  case,  I  think 
the  application  should  be  granted." 
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In  the  Drumlieller  Case,  the  Canadian  National  opposed  the  application  of  the 
Canadian  Pacific  for  the  establishment  of  an  interchange  track,  such  opposition  being 
on  the  ground  that  so  long  as  it  was  able  to  deliver  goods  originating  on  its  lines 
there  was  no  justification  for  providing  facilities  to  have  them  .diverted.  The  same 
position  was  involved  in  the  St.  Jerome  Case. 

For  the  reasons  indicated  in  my  concurring  judgment  above  referred  to,  it  was 
with  hesitation  that  I  agreed,  and  only  because  I  felt  myself  constrained  by  the 
positions  taken  in  the  development  of  the  judgments,  and  especially  in  ,the  St.  Jerome 
Case. 

Without  further  comment,  I  am  of  opinion  that  the  principle  laid  down  in  the 
St.  Jerome  Case  is  applicable  here.  Order  may  go  for  an  interchange  track.  The 
full  expense  of  construction  and  maintenance  to  be  on  the  Lake  Erie  and  Northern 
Railway  Company;  engineering  details  to  be  set  out  in  the  order. 

July  15,  1922. 

Commissioners  Boyce  and  Lawrence  concurred. 


Complaint  of  the  Bcachville  White  Lime  Company,  Limited,  Beachville,  Out.,  relative 
to  the  freight  rales  on  Hiyh  Calcium  Limestone  from  Bcachville  to  Niagara 
Falls,  Ont.,  Grand  Trunk  Railway,  as  compared  with  the  rates  on  the  same 
commodity  from  WalJcerton  to  Hamilton. 

File  26786.10. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaint  is  launched  that  the  freight  rates  on  high  calcium  limestone  from 
Beachville  to  Hamilton  and  Niagara  Falls,  Ont.,  are  higher  than  those  charged  on 
the  same  commodity  from  Walkerton  to  the  same  destinations.  During  the  hearing, 
reference  was  made  to  the  rates  from  Walkerton  to  Chatham  as  compared  with  the 
rates  from  Beachville  to  the  same  destination. 

As  developed  at  the  hearing,  however,  the  real  movement  concerned  is  that  from 
Beachville  to  Niagara  Falls  where  the  plant  of  the  American  Cyanamid  Company 
is  located.    This,  accordingly,  is  the  phase  of  the  complaint  dealt  with  herein. 

It  was  set  out  by  a  representative  of  the  applicant  company  that  the  Cyanamid 
Company  had  formerly  taken  from  40  per  cent  to  50  per  cent  of  the  applicant 
company's  output,  but  that  the  former  company  was  now  purchasing  from  Michigan. 

A  representative  of  the  applicant  company  testified  that  he  was  informed  that 
on  the  Michigan  stone  the  cost  to  the  Cyanamid  Company  was  85  cents  on  the  cars 
on  the  dock,  and  that  the  freight  rate  from  Buffalo  to  Niagara  Falls  was  98  cents. 

The  comparative  rates  quoted  by  the  applicant  are: — 

Walkerton  to  Hamilton,  115  miles,  90  cents  per  ton. 
Beachville  to  Hamilton,  54  miles,  85  cents  per  ton. 
Walkerton  to  Niagara  Falls,  159  miles,  $1.30  per  ton. 
Beachville  to  Niagara  Falls,  98  miles,  $1.20  per  ton. 

A  comparison  was  also  given  of  the  rate  from  Walkerton  to  Hanover,  a  distance  of 
52  miles,  with  a  rate  of  65  cents  per  ton. 

At  the  hearing,  the  representative  of  the  railway  company  stated  that  the  rate 
on  the  Hamilton  to  Walkerton  movement  was  95  cents  per  ton,  not  90  cents  as 
quoted  by  the  applicant.  It  was  also  stated  that  the  rate  from  Walkerton  to  Niagara 
Falls  was  $1.40  per  ton.  The  rates  have  been  checked.  From  Walkerton  to  Hamil- 
ton, the  rate  was  5  cents  per  100  pounds,  by  Supplement  No.  1  to  C.R.C.  84585, 
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effective  February  3,  1922;  by  Supplement  No.  2  to  the  same  tariff,  effective  March 
10,  1922,  the  rate  was  reduced  to  4£  cents  per  100  pounds,  on  the  Walkerton-Niagara 
Falls  movement.  The  comparative  rates  for  the  same  dates  were  7  cents  and  6 1  cents 
respectively. 

The  American  Cyanamid  Company,  Niagara  Falls,  to  which  the  applicant  com- 
pany formerly  shipped,  is  now  shipping  in  from  Michigan  to  its  plant  on  a  combined 
water  and  rail  movement.  The  applicant  company  contends  that  this  diversion  of 
traffic  is  due  to  the  rail  rate  from  Beachville  being  excessive  as  compared  with  the 
rate  combination  on  the  water-borne  movement. 

It  is  admitted  by  applicant  that  there  are  certain  advantages  attaching  to  the 
Michigan  stone.  It  is  quarried  from  the  side  of  a  cliff;  all  the  stone  is  handled  by 
gravitation;  there  is  no  over  burden  to  be  removed;  the  quarry  is  perfectly  dry;  no 
pumping  is  required;  and  the  output  runs  into  several  thousand  tons  per  day,  all 
of  this  being  handled  by  machinery. 

On  the  other  hand,  it  is  admitted  by  the  applicant  company  that  there  are 
certain  disadvantages  attaching  to  the  operation  of  its  property.  There  is  an  expense 
from  over  burden;  the  operation  is  more  expensive  on  account  of  the  river  flowing 
into  the  quarry,  which  necessitates  quarrying  under  the  river-bed  and  pumping 
expense.  It  is  stated  that  the  applicants  have,  on  this  account,  to  contend  with  2,500 
gallons  per  minute  of  seepage. 

In  written  submissions  on  file  and  in  response  to  questions  at  the  hearing, 
representatives  of  the  applicant  company  stated  that  in  the  case  of  the  Walkerton 
stone  the  commodity  was  1  per  cent  lower  in  calcium,  but  that  it  was  manufactured 
in  a  better  condition  than  the  applicant's  product  in  that  it  was  crushed,  screened 
stone,  while  the  applicant's  product  was  a  run  of  mine  stone  and  had  to  be  manu- 
factured at  destination.  The  manager  of  the  company  stated  that  "  even  if  the 
Michigan  stone  cost  20  cents  a  ton  more,  I  believe  probably  it  would  be  the  best 
purchase  because  it  is  absolutely  clean  and  washed." 

So  far  as  the  question  of  water  competition  is  concerned,  the  railway  is  not 
obligated,  under  the  Railway  Act,  to  meet  the  water  rate.  The  railways  may  or  may 
not  meet  water  competition,  or  indeed  competition  of  any  kind.  It  is  a  matter  which 
is  open  for  determination  by  the  company.  The  company  has  the  right  either  to 
attempt  to  get  the  business  at  small  remuneration,  or  to  elect  to  do  without  it 
altogether. 

Blind  River  Board  of  Trade   vs.   G.T.R.,   C.P.R.  Northern  Navigation  and 
Dominion  Transportation  Cos.,  15  Can.  Ry.  Cas.,  Ilf6. 

Nanaimo  Board  of  Trade  vs.  C.P.R.  Co.,  23  Can.  Ry.  Cas.,  92. 

See  also  authorities  cited  in  Bowlby  vs.  Halifax  &  South  Western  Ry.  Co.,  20 
Can.  Ry.  Cos.,  231. 

As  frankly  set  out  in  the  evidence  of  the  applicant  company,  there  are  certain 
natural  disadvantages  connected  with  the  operation  of  the  plant.  In  so  far  as  it  is 
inferentially  contended  that  the  railway  should,  so  to  speak,  take  up  the  slack  in  the 
rate,  it  may  be  said  that  a  shipper's  trade  or  situation  disadvantages  are  not  the 
necessary  measure  of  what  a  reasonable  rate  should  be.  It  was  held  in  Canadian 
Portland  Cement  Company  v.  Grand  Trunk  and  Bay  of  Quinte  Ry.  Cos.,  9  Can.  Ry. 
Cos.,  209,  at  p.  211: 

"  It  is  no  part  of  the  obligations  of  the  railways  under  the  Railway  Act 
to  equalize  costs  of  production  through  lowering  rates  so  that  all  may  compete 
on  an  even  keel  in  the  same  market." 

A  railway  is  not  called  upon  so  to  adjust  its  rates  that  the  shipper  will  always  be  able 
to  carry  on  his  business  at  a  profit.  The  rate  is  only  one  item  in  the  shipper's  costs. 
The  obligation  of  the  railway  company  is  to  charge  a  reasonable  rate.   It  is  not  called 
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upon,  through  the  reduction  of  the  rate,  to  guarantee  that  the  business  will  be  carried 
on  at  a  profit.  In  other  words,  the  needs  of  the  business  and  the  way  in  which  it  is 
carried  on  are  not  the  measure  of  the  reasonableness  of  the  rate. 

Western  Retail  Lumbermen's  Assn.  vs.  CP.,  C.N.,  and  G.T.P.  Ry.  Cos.,  20  Can. 
By.  Cas.,  155,  at  p.  158. 

See  also  authorities  cited  therein. 

The  conditions  set  out  as  to  water  competition  and  as  to  the  local  or  manu- 
facturing disadvantages  do  not  afford  a  justification  for  a  rate  reduction  herein. 

The' question  of  the  rail  rates  themselves  must  now  be  considered. 

The  rate  from  Walkerton  to  Niagara  Falls  is  6^  cents,  or  $1.30  per  ton.  On 
this,  the  railway  absorbs  one-half  a  cent  per  100  pounds.  The  location  of  the  switch 
at  Walkerton  is  such  that  it  is  exclusively  on  the  Grand  Trunk  and  there  is  no  com- 
petition from  the  Canadian  Pacific,  so  far  as  reaching  the  quarry  at  Walkerton  is 
concerned;  hence  the  limitation  as  to  absorption.  On  the  6-cent  rate  from  Beachville 
to  Niagara  Falls,  the  railway  has  to  absorb  1  cent,  thus  leaving  a  net  rate  to  the  origin- 
ating railway  of  5  cents.  The  absorption  is  due  to  the  fact  that  the  plant  of  the 
American  Cyanamid  Company  is  on  the  tracks  of  the  Michigan  Central.  There 
is  competition  at  Beachville  by  the  Canadian  Pacific  and  the  Michigan  Central,  and 
it  is,  therefore,  necessary  for  the  Grand  Trunk  to  absorb  1  cent  per  100  pounds,  or  20 
cents  a  ton.  A  similar  competitive  situation  does  not  exist  at  Hamilton  in  respect 
of  the  Beachville  to  Hamilton  movement.  In  connection  with  this  movement,  the 
Steel  Company  perform  their  own  switching. 

In  arriving  at  the  rate  from  Walkerton,  it  was  testified  that  the  distance  of  the 
Walkerton  quarry  from  the  railway  was  one  factor  which  had  been  considered.  The 
quarry  is  about  a  mile  and  a  quarter  from  the  Grand  Trunk  tracks  and  the  producing 
company  has  to  bear  the  expense  of  hauling  the  stone  this  distance.  This,  it  was 
stated,  was  allowed  for  in  fixing  the  rate.  But  the  witness  for  the  railway  company, 
when  pressed,  was  unable  to  state  what  specific  allowance  was  made  or  on  what  basis 
it  was  arrived  at. 

While  there  are  differences  of  mileage  involved  under  the  different  rates  con- 
cerned, the  rates  in  question  are  specific  commodity  rates  which  are  not  based  on 
mileage. 

Reference  was  made  to  the  rate  of  65  cents  per  ton  for  the  52-mile  distance  from 
Walkerton  to  Hanover,  as  compared  with  the  85-cent  rate  for  the  54-mile  distance 
from  Beachville  to  Hamilton.  There  was  not,  however,  such  conditions  established 
in  evidence  as  to  warrant  the  Walkerton-Hanover  rate  being  taken  as  the  measure. 

The  representatives  of  the  applicant  company  spoke  appreciatively  of  the  product 
of  the  Michigan  and  Walkerton  quarries  and  disparagingly  of  their  own.  The  same 
policy  was  pursued  by  the  railway  witness  who,  when  queried,  gave  as  a  reason  for 
an  alleged  lack  of  competition  the  answer :  "  From  what  we  can  learn,  the  stone  is 
not  as  suitable  as  the  stone  from  Beachville  and  Michigan."  However,  the  situation 
is  that  the  tariffs  concerned  provide  rates  from  the  two  points  of  origin  in  question 
into  two  common  points. 

Had  the  rates  involved  been  on  a  commodity  mileage  basis,  it  might  have  been 
pled  that  in  so  striking  rates  the  specific  facts  of  a  particular  place  had  not  been 
picked  out.  It  is  admitted  there  is  a  movement  to  Hamilton  from  Walkerton.  In 
the  case  of  Niagara  Falls,  the  installation  of  a  commodity  rate  from  Walkerton  is 
the  result  of  a  definite  action  of  the  railway  either  by  way  of  meeting  competition 
or  by  way  of  installing  a  rate,  lower  than  the  class  rates,  on  which  a  movement  may 
take  place.  The  rate  which  the  railway  has  voluntarily  installed  must  be  given  some 
weight. 

Mileage  is  not  of  necessity  a  controlling  factor  in  rate-making.  Doolittle  & 
Wilcox  vs.  Grand  Trunk  and  Canadian  Pacific  Ry.  Cos.,  8  Can.  Ry.  Cos.,  10.  It  is 
recognized  that  this  caution  is  especially  pertinent  in  comparison  of  specific  com- 
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modity  rates.  It  is  at  the  same  time  further  to  be  recognized  that  the  rigid  applica- 
tion of  a  mileage  factor  might,  in  the  case  of  low  grade  commodities,  result  in 
limiting  the  market  to  short  distance  points  with  no  resultant  public  advantage,  and 
in  some  cases  quite  the  contrary.    IBID,  p.  12. 

But  even  when  one  is  dealing  with  specific  commodity  rates  on  the  same  com- 
modity moving  between  points  in  the  same  contiguous  territory,  where  no  essential 
dissimilarities  of  traffic  circumstances  or  operating  costs  are  alleged  /  mileage  may 
be  given  some  weight.  The  weight  to  be  given  depends  on  the  particular  facts.  On 
the  circumstances  herein  involved,  it  can  only  be  considered  from  the  standpoint  of 
mileage  spreads. 

The  Walkerton-Hamilton  movement,  with  a  mileage  of  115  miles,  has  a  ton-mile 
rate  of  0-782  cent.  The  cars  engaged  in  handling  this  stone  have  car  capacity  as 
minimum  but  not  less  than  60,000  pounds.  Taking  the  60,000  pounds  minimum  the 
car-mile  earnings  from  Walkerton  to  Hamilton  would  be  23-47  cents.  From  Walker- 
ton  to  Niagara  Falls,  a  distance  of  159  miles,  the  ton-mile  rate  is  0.847  cent,  while 
the  car-mile  earnings  are  24-5  cents.  In  the  case  of  the  Beachville-Niagara  Falls 
movement,  the  ton-mile  rate  is  1-22  cents,  while  the  car-mile  earnings  are  36-73 
cents. 

I  am  of  opinion  that  the  existing  rate  of  90  cents  from  Walkerton  to  Hamilton 
should  be  the  maximum  on  the  Beachville-Niagara  Falls  movement,  said  rate  to  be 
effective  within  ten  days  from  the  date  of  order. 

July  19,  1922. 

Commissioners  Boyce  and  Lawrence  concurred. 


Consideration  of  the  question  of  protection  at,  the  crossing  of  the  Toronto,  Hamilton 
and  Buffalo  Railway  over  West  Governors  Road  at  Lots  33  and  3k,  Concession 
1,  Township  of  Ancaster,  about  two  miles  West  of  Mineral  Springs  Station, 
Ontario. 

File  27802.5 

Heard  at  Hamilton,  June  8,  1922. 

JUDGMENT 

Com  m  irsioner  Lawrence  : 

There  have  been  two  accidents  at  this  crossing,  neither  one  of  them  was  of  a 
serious  nature. 

The  first  accident  happened  on  December  23,  1920,  at  9.45  a.m.,  when  a  motor 
truck  was  struck  by  train  No.  1,  slightly  injuring  the  driver. 

The  second  accident  was  on  December  21,  1921,  at  9.56  a.m.,  when  an  automobile 
driven  by  Dr.  T.  B.  Bertram  was  struck  by  train  No.  2,  receiving  injuries  from  which 
he  soon  recovered. 

Upon  complaint  from  Dr.  Bertram,  the  case  was  heard  at  Hamilton,  June  8,  1922. 
At  this  hearing  a  number  of  witnesses  testified  as  to  the  dangerous  condition  of  the 
crossing,  stating,  among  other  things,  that  the  cuts  through  which  the  railway  runs 
interfered  with  the  sound  of  the  bell  and  whistle  of  locomotives.  Also  that  a  cherry 
orchard  hides  the  view  of  approaching  west-bound  trains  from  travellers  going  north. 
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There  is  considerable  traffic  on  this  highway,  and  the  following  is  a  statement 
thereof  for  one  week: — 


Single 

Double 

Wednesday,  April  5- 

Rigs 

Rigs 

Autos 

Trucks 

8  a.m.  to  6  p.m 

.  .  .  .  West  traffic 

  15 

9 

33 

6 

8  a.m.  to  6  p.m, 

.  .  .  .  East  traffic  , 

  10 

6 

33 

3 

Total .  ,  , 

,   25 

15 

66 

9 

Thursday,  April  6 — 

8  a.m.  to  6  p.m. 

  17 

11 

39 

4 

8  a.m.  to  6  p.m. 

  17 

9 

41 

6 

Total .  .  . 



  34 



20 



80 



10 

Friday,  April  7 — 

8  a.m.  to  6  p.m . 

.  .  .  West  traffic  , 

\  1        . .  .'.  21 

13 

34 

4 

8  a.m.  to  6  p.m. 

.  .  .East  traffic 

14 

12 

35 

4 

Total.  .  . 



  35 

25 

69 

8 

Saturday,  April  8 — 

8  a.m.  to  6  p.m. 

.  .  .West  traffic.  . 

^U*            !•  19 

9 

39 

5 

8  a.m.  to  6  p.m. 

.  .  .East  traffic  .  . 

.},   18 

11 

40 

2 

Total .  .  . 

.  •  vJ"i'-«:       y  37 

20 

79 



7 

Sunday,  April  9 — 

9  a.m.  to  7  p.m. 

.  .  .  West  traffic ,  . 

  9 

44 

1 

9  a.m.  to  7  p.m. 

.  .  .  East  traffic 

  10 

46 

1 





1 

90 

2 

Monday,  April  10 — 

8  ajn.  to  6  p.m. 

.  .  .West  traffic 

  L  5 

12 

29 

6 

8  a.m.  to  G  p.m. 

.  .  .  East  traffic 

  14 

7 

33 

5 

Total 

  29 

19 

62 

Wednesday,  April  12- 

7  a.m.  to  5  p.m. 

.  .  .West  traffic  , 

  12 

3 

20 

3 

7  a.m.  to  5  p.m. 

.  .  .East  traffic  .  , 

  8 

8 

24 

4 

Total 

.   .'   20 

11 

44 

7 

Total  for  Week, 

East  and  West  Traffic 

Single  Rigs  Double  Rigs  Autos  .  Trucks 

199                    111  490  54  =  854 

Average  per  day..  ..  28  16  70  8  =  122 
Railway  traffic — 6  trains  per  day. 


After  the  hearing  of  this  case,  the  Board  made  an  inspection  of  the  crossing 
when  the  following  measurements  were  taken  : — 

North  Side,  250  ft. — 

From  west,  4  poles. 

east,  3  \  poles. 
Top  of  engine  at  3S  poles. 
South  Side,  250  ft.— 

From  east,  3  poles.    View  cut  off  by  hill  and  orchard, 
west,  no  view — hill. 
200  ft.— 
From  west,  top  of  car,  \\  poles. 

east,  hid  by  orchard  and  hill. 
130  ft.— 

From  east,  hid  by  orchard  and  hill. 
"     west,  see  train,  4  poles. 

ioo  ft.— 

From  west,  see  train,  5  poles, 
east,  see  train,  1  pole. 

In  order  to  improve  the  view  at  this  crossing,  I  am  of  the  opinion  that  a  portion 
of  the  hill  in  the  southwest  angle  should  be  taken  off,  and  that  the  cherry  orchard 
and  the  top  of  the  knoll  in  the  southeast  corner  should  be  treated  in  the  same  way.  In 
accordance  with  the  Board's  practice  an  inspection  will  be  made  by  the  Board's 
Engineering  Department  and  report  submitted  as  to  the  necessary  details  in  this 
respect. 
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I  am  also  of  the  opinion  that  if  highway  crossing  signs  were  placed  on  the  high- 
way, 300  feet  on  each  side  of  the  crossing,  of  the  standard  approved  by  the  Board,  it 
would  be  a  valuable  contribution  to  the  protection  of  the  highway  traffic  and  I  would 
suggest  that  the  Municipality  in  which  this  crossing  is  situated  be  requested  to  have 
these  signs  erected. 

Ottawa,  July  20,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred. 


Consideration  of  the  question  of  protection  at  First  Governors  Road  Crossing,  West 
of  Mineral  Springs,  Ontario,  on  the  line  of  the  Toronto,  Hamilton  and  Buffalo 
Railway  Company. 

File  27802.7 

Heard  at  Hamilton,  June  8,  1922. 

JUDGMENT 

Com  m  issioner  Lawrence  : 

On  August  20,  1921,  there  was  an  accident  at  this  crossing  at  which  time  T.  H'. 
&  B.  light  engine,  extra  No.  40,  struck  an  automobile  driven  by  Mr.  Dyment,  accom- 
panied by  his  wife  and  seven-year-old  daughter,  resulting  in  injury  to  Mrs.  Dyment. 

The  matter  was  referred  to  one  of  the  Board's  Inspectors  who  inspected  the 
crossing  and  he  stated  the  point  of  accident  is  located  on  a  curve  and  is  approached 
from  both  sides  by  a  grade  as  track  is  much  above  the  level  of  the  road.  Governor's  road 
is  perfectly  straight  at  point  of  accident  and  view  looking  east  and  approaching  from 
the  south  is  fairly  good  at  50  feet  from  the  track.  A  train  can  be  seen  at  three  pole 
lengths.  The  view  approaching  the  track  from  the  north  and  looking  east  is  fairly 
good,  but  is  obstructed  at  a  distance  of  more  than  50  feet  by  an  embankment.  It  was 
evidently  further  obstructed  by  trees  and  bush  which  have  since  been  cut  away; 
the  view  looking  east  approaching  from  the  north  is  good  and  clear  for  a  considerable 
distance  and  this  also  applies  approaching  from  the  south  and  looking  west.  He  also 
plates  the  crossing  sign  board  is  located  on  the  west  side  of  the  road  at  the  southwest 
corner.  This  crossing  sign  board  appears  to  be  16  feet  high  and  would  be  more  notice- 
able if  it  were  lowered  and  repainted. 

The  questions  raised  by  the  Inspectors  were  conveyed  to  Mr.  H.  T.  Malcolmson, 
superintendent  of  the  company,  who  advised  that  the  signs  would  be  repainted,  and,  on 
the  suggestion  of  their  chief  engineer,  they  were  being  removed  to  the  southwest 
corner  where,  it  was  claimed,  they  would  be  more  noticeable. 

As  a  result  of  these  changes,  the  company  were  relieved  of  the  speed  limitation 
of  ten  miles  per  hour  which  was  placed  on  the  crossing  immediately  following  the 
accident  to  Mr.  Dyment. 

On  February  1,  the  Board  received  a  letter  from  Mr.  Thos.  A.  Bertram  com- 
plaining of  the  condition  of  this  crossing  and  asking  that  the  matter  be  set  down 
for  a  hearing.  This  request  was  granted  and  the  case  was  heard  before  the  Board, 
ar  Ha]  nil  ten,  on  June  8  last  . 


98 


After  the  hearing  of  this  ease,  the  Board  inspected  the  crossing,  when  the 
following  measurements  were  taken: — 

South  Side,  100  ft.— 

From  west,  see  6  poles, 
east,  see  2  poles. 
150  ft. — 
From  west,  see  6  poles, 
east,  see  3  poles. 
200  ft.— 
175  ft— 
From  west,  see  5  \  poles. 

east,  see  just  top  of  station,  3  poles. 
North  Side,  50  ft. — 

From  west,  all  kinds. 

east,  see  6  poles. 
75  ft.— 
From  west,  all  kinds. 
"     east,  see  6  poles. 
100  ft.— 
From  west,  o.k. 

east,  see  3  poles. 

Previous  to  the  hearing  of  this  matter,  the  following  statistics  were  taken  of 
traffic  over  the  highway: — 

Single  Double 


Wednesday,  April  5- 

Rigs 

Rigs 

Autos 

Trucks 

8  a.m.  to  6  p.m, 

.  .  .  .West  traffic 

  15 

9 

33 

6 

8  a.m.  to  6  p.m, 

.  .  .'   10 

6 

33 

3 

Total .  .  . 

  25 

15 

66 

9 

Thursday,  April  6 — 

8  a.m.  to  G  p.m . 

.  .  .  West  traffic .  , 

  17 

11 

39 

4 

8  a.m.  to  6  p.m. 

  17 

9 

41 

6 

Total..  . 

  34 

20 

80 

10 

Friday,  April  7 — 

8  a.m.  to  6  p.m. 

  21 

13 

34 

4 

8  a.m.  to  G  p.m. 

.  .  .  East  traffic  ,  , 

.  .  .  .  ,j,j«^f  14 

12 

35 

4 

Total .  .  . 

  35 

25 

69 

8 

Saturday,  April  8 — 

8  a.m.  to  6  p.m. 

.  .  .West  traffic.  . 

. .  ..  ....  ,19 

9 

39 

5 

8  a.m.  to  6  p.m. 

.  .  .East  traffic  ,  , 

v.  1  18 

1 1 

40 

2 

Total 

  37 

20 

79 

7 

Sunday,  April  9 — 

9  a.m.  to  7  p.m. 

.  .  .West  traffic.  . 

  9 

1 

44 

1 

9  a.m.  to  7  p.m. 

.  .  .  East  traffic  .  . 

  10 

46 

1 

Total 

  19 

1 

90 

2 

Monday,  April  10 — 

8  a.m.  to  6  p.m. 

.  .  .West  traffic.  . 

  15 

12 

29 

6 

8  a.m.  to  6  p.m. 

 vYr*  i4 

7 

33 

5 

Total 

  29 

19 

62 

11 

Wednesday,  April  12- 

7  a.m.  to  5  p.m. 

.  .  .  West  traffic 

  12 

3 

20 

3 

7  a.m.  to  5  p.m. 

.  .  .East  traffic 

  8 

8 

24 

4 

Total 

  20 

11 

44 

7 

Total,  for  Week, 

East  and  West  Traffic 

Single  Rigs 

Double  Rigs 

Autos 

Trucks 

199 

111 

490 

54 

I  think  that  the  railway  company  should  remove  the  board  fence  on  the  south 
side  of  its  tracks  and  replace  it  with  a  standard  wire  fence,  and  also  cut  down  the 
top  of  the  embankment  at  this  place,  which  would  improve  the  view  to  the  east  very 
much.  In  accordance  with  the  Board's  practice  an  inspection  will  be  made  by  the 
Board's  Engineering  Department  and  report  submitted  as  to  the  necessary  details 
in  this  respect. 
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I  am  also  of  the  opinion  that  if  highway  Grossing  signs  (of  the  standard  approved 
by  the  Board)  were  placed  on  the  highway  300  feet  m  each  side  of  the  crossing,  it 
would  be  advantageous  to  the  protection  of  the  highway  traffic,  and  I  would  "suggest 
that  the  municipality  in  which  this  crossing  is  situated  be  requested  to  have  these 
signs  erected. 

The  above  work  to  be  completed  by  September  1  next. 
Ottawa,  July  20,  1922.' 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred. 


JUDGMENT 

Consideration  of  'the  question  of  protection  at  Seminole  Street  crossing  of  the  Fere 
Marquette  Railway  at  Walkerville,  Ontario. 

File  25791 

Heard  at  Windsor,  Out.,  June  12,  1922 
Commissioner  Lawrence  : 

The  matter  of  protection  for  Seminole  street,  Walkerville,  Ont.,  was  first  directed 
to  the  attention  of  the  Board  by  a  letter  from  Mr.  G-.  A.  Urquhart, ' Clerk  of  the  Peace 
of  Essex  county,  dated  January  4,  1922,  as  follows: — 

"  I  am  directed  by  the  coroner  for  the  town  of  Walkerville  respectfully 
to  draw  your  attention  to  /the  verdict  of  the  coroner's  jury,  dated  the  23rd 
day  of  November,  1921,  which  reads  as  follows: — 

"  '  John  Derush  came  to  his  death  at  Hotel  Dieu  hospital,  Windsor, 
on  November  22,  1921,  from  injuries  received  from  a  collision  between 
his  automobile,  which  he  was  driving,  and  a  Pere  Marquette  Railway 
train  on  a  crossing  of  railway  at  Edna  street,  Walkerville.  No  blame  is 
attached  to  Pere  Marquette  Railway.  We  recommend  that  crossing  of 
railway  at  Edna  . street  and  Seminole  street,  which  are  much  used  by  work- 
men and  others,  be  protected/ 

"  The  two  crossings  mentioned  are  used  by  workmen  and  are  extremly 
dangerous.  I  may  say  in  regard  to  the  Seminole  street  crossing  referred  to, 
that  the  Dominion  Stamping  Company,  which  operates^  large  factory  in  the 
vicinity,  wrote  to  the  Pere  Marquette  on  June  8,  November  15  and  November 
23,  1921,  offering  to  pay  for  gates  at  this  point  if  the  railway  would  erect  them 
without  reply.  The  accident  happened  on  November  22,  and  the  first  reply  to 
all  these  communications  was  received  on  November  25.  It  appears  to  me  that 
this  matter  ought  to  be  attended  to." 

Mr.  John  Sales  appeared  for  the  town  of  Walkerville,  and  Mr.  R.  L.  'Brackin, 
K.C.,  for  the  Pere  Marquette  Railway. 

It  appears  that  an  agreement  was  made  between  the  Dominion  Forge  and  Stamp- 
ing Company  and  the  Pere  Marquette  that  the  'latter  company  would  install  an 
electric  bell  of  the  standard  type  approved  of  by  the  Board  at  the1  cost  of  the  Dominion 
Stamping  Company. 

After  the  hearing  on  June  12,  the  Board,  accompanied  by  Mr.  Mountain,  Chief 
Engineer;  Mr.  John  Sales,  representing  the  town  of  Walkerville;  Mr.  Brackin, 
solicitor  for  the  Pere  Marquette  Railway;  Mr.  Corrigan,  superintendent,  and  Mr. 
Black,  assistant  superintendent,  made  an  examination  of  the  crossing. 

We  found  that  the  view  at  the  southwest  corner  partially  cut  off  by  a  large 
building  bearing  the  sign  "  Motor  Products  Corporation,"  and  the  view  at  the  north- 
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east  corner  'was  also  partially  cut  off  by  a  section  of  the  Canada  Bridge  Company's 
plant,  and  beyond  this  the  Dominion  Stamping  Company  and  some  other  large  fac- 
tories. The  view  at  the  southeast  and  northwest  corners  are  clear.  There  are  two 
railway  tracks  across  Seminole  street;  one  main  line  and  one  siding.  The  speed  of 
trains  on  the  main  track  is  limited  to  ten  miles  an  hour  and  all  movements  on  the 
side  track  are  flagged  over  the  street  crossing.  Therefore,  1  am  'of  the  opinion  that 
if  the  Pere  Marquette  Railway  would  install  a  wig-wag  signal,  in  addition  to  the 
electric  bell  now  there,  this  would  afford  sufficient  protection  for  the  present. 

Without  interfering  with  the  agreement  between  the  Dominion  Stamping  Com- 
pany and  the  Pere  Marquette,  I  think  we  should  look  to  the  railway  company  to 'see 
that  the  electric  bell  and  wig-wag  are  installed  and  maintained  to  the  satisfaction 
of  the  Board ;  the  work  to  be  completed  by  the  first  day  of  November  next. 

I  find  the  following  agreement  between  the  town  of  Walkerville  and  the  Pere 
Marquette  Railway  Company,  when  this  street  was  first  opened  for  traffic,  signed 
by  representatives  of  both  parties : — 

"  The  municipal  corporation  of  the  town  of  Walkerville  hereby  applies 
to  the  Board  for  an  order  under  secticfn  237  of  the  Railway  Act,  chapter  37, 
for  leave  to  construct  the  easterly  extension  of  Seminole  street  from  Walker 
road  easterly  across  the  railway  of  the  Lake  Erie  and  Detroit  River  Railway 
Company,  operated  by  the  Pere  Marquette  Railroad  Company,  to  the  easterly 
limits  of  the  municipality,  at  rail  level,  at  the  point  and  in  the  manner  shown 
upon  the  plan  and  profile  of  the  proposed  highway  and  crossing,  made  by 
Owen  McKay,  civil  engineer,  filed  with  this  application,  upon  the  following 
terms,  namely : 

"  That  the  cost  of  constructing  the  said  crossing  be  borne  by  the  munici- 
pality, and  that  the  cost  of  all  subsequent  maintenance  and  repairs,  and  of 
protection,  if  any,  be  borne  by  the  Pere  Marquette  Railroad  Company,  or  by 
such  parties,  other  than  the  municipality,  as  the  Board  of  Railway  Commis- 
sioners for  Canada  shall  direct. 

"  THE  CORPORATION  OF  THE  TOWN  OF  WALKERVILLE, 

"By 

"  Sgd.    Harry  Howe,  Mayor. 

"  Sgd.    Cecil  H.  Robinson,  Clerk. 

"1st  April,  1915. 

"  The  Pere  Marquette  Railroad  Company  hereby  consents  to  an  order 
being  made  upon  the  terms  of  the  foregoing  application. 

"  THE  PERE  MARQUETTE  RAILROAD  COMPANY, 

"By 

"  Sgd.    Frank  H.  Alfred. 

"8th  April,  1915." 

Therefore,  I  am  of  the  opinion  that  the  Pere  Marquette  Railroad  Company 
should  pay  for  the  installation  and  maintenance  of  the  electric  bell  and  wig-wag 
signals  at  this  place.  This,  however,  not  to  prevent  the  said  Pere  Marquette  Rail- 
road Company  from  collecting  whatever  share  of  the  cost  that  the  Dominion  Stamp- 
ing Company  wish  to  pay  them. 

Ottawa,  July  20,  1922. 


Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred. 
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GENERAL  ORDER  No.  368 

In  the  matter  of  the  General  Order  of  the  Board  No.  280,  dated  December  23,  1919, 
amending  General  Order  No.  21,8,  dated  August  19,  1918,  by  striking  out  Regu- 
lation 9,  on  page  %  of  the  Order,  and  substituting  therefor  the  following, 
namely:  "9,.  Tiiai  a  signal  of  a  serviceable  type,  to  be  approved  by  the  Board, 
be  used  to  display  the  signals  directed  to  be  provided  under  Rules  3(b)  and  6 
(Yellow  Signal)  of  this  Order  and  Ride  35  (Yellow  Signal)  of  the  Uniform: 
Code  of  Operating  Rules.1" 

File  No.  4135.25.5 

Thursday,  the  29th  day  of  June,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyoe,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  reading  the  reports  of  its  Chief  Operating  Officer, — 
The  Board  orders: 

1.  That  the  said  General  Order  No.  280,  dated  December  23,  1919,  be,  and  it  is 
hereby,  rescinded. 

2.  That  General  Order  No.  248,  dated  August  19,  1918,  be,  and  it  is  hereby, 
amended  by  striking  out  regulation  9,  on  page  2  of  the  order,  and  substituting  therefor 
the  following,  namely: — 

"  9.  That  a  signal  of  a  serviceable  type,  consisting  of  a  bunting  flag  22  by 
28  inches,  five  feet  above  rail  level,  supported  by  any  satisfactory  device  which 
will  securely  maintain  such  flag  in  proper  position,  be  used  to  display  the 
signals  directed  to  be  provided  under  rules  3  (b)  and  6  (Yellow  Signal)  of  this 
order  and  rule  35  (Yellow  Signal)  of  the  Uniform  Code  of  Operating  Rules." 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32578 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants"  under  Section  188  of  the  Railway  Act,  1919,  for  approval  of 
the  proposed  location  and  details  of  station  at  Red  Deer,  Alberta,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  32099. 

Friday,  the  7th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  town  of  Red  Deer,  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicants'  proposed 
station  at  Red  Deer,  in  the  province  of  Alberta,  as  shown  on  the  plans  on  file  witii 
the  Board  under  the  said  file  No.  32099,  be,  and  they  are  hereby,  approved. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


102 


ORDER  No.  32581 

In  the  matter  of  the  application  of  residents  of  Deepdale,  Manitoba,  for  an  Order 
requiring  the  Canadian  National  Railways  to  provide  adequate  station  facili- 
ties at  that  point. 

File  No.  4205.261 

Saturday,  the  8th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyoe,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on  behalf 
of  the  railway  company;  and  upon  the  report  and  recommendation  of  its  Chief 
Operating  Officer, — 

The  Board  orders :  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  erect  a  third-class  station  at  Deepdale,  in  the  province  of  Manitoba,  the 
same  to  be  completed  on  or  before  October  31,  1922;  and  detail  and  location  plans  to 
be  filed  by  the  railway  company  with  the  Board  and  the  municipality. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32613 

In  the  matter  of  revised  standard  freight  mileage  tariffs,  filed  in  accordance  with  the 
Judgment  of  the  Board  in  "Freight  Tolls,  1922",  dated  June  30,  1922: 

File  No.  30686.2 

Saturday,  the  15th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  revised  standard  freight  mileage  tariffs  have  been  filed  by  the  under- 
mentioned railway  companies,  on  the  basis  prescribed  by  the  Judgment  of  the  Board 
and  General  Order  No.  366,  dated  June  30,  1922  — 

The  Board  Orders:  That  the  following  standard  freight  tariffs  of  maximum 
mileage  tolls  be,  and  they  are  hereby,  approved;  the  said  tariffs  to  be  published  in  at 
least  two  consecutive  weekly  issues  of  "  the  Canada  Gazette  "  \ — 

Canadian  Pacific  Railway  C.R.C.  No.  2642 

Canadian  Pacific  Railway  C.R.C.  No.  2645 

Esquimalt  &  Nanaimo  Railway  C.R.C.  No.  503 

Kettle  Valley  Railway  C.R.C.  No.  298 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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OKDER  No.  32617 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company/'  under  section  188  of  the  Railway 
Act,  1919,  for  approval  of  plan  No.  8886,  dated  Montreal,  May  17,  1922„  show- 
ing details  of  proposed  new  station  to  he  constructed  at  Napanee,  for  the 
combined  use  of  the  Applicant  Company  and  the  Canadian  Northern  Ontario 
Railway  Company,  the  location  of  which  was  approved  by  Order  No.  32315, 
dated  March  31,  1922,  the  said  plan  being  filed  with  the  Board  under1  file- 
No.  5769.75: 

Monday,  the  17th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Inspector  of  the  Board,  and  reading 
what  is  filed  on  behalf  of  the  town  of  Napanee,— 

The  Board  orders:  That  the  said  plan  showing  proposed  new  station  to  be  con- 
structed at  Napanee,  in  the  province  of  Ontario,  for  the  combined  use  of  the  appli- 
cant company  and  the  Canadian  Northern  Ontario  Railway  Company,  on  file  with 
the  Board  under  file  No.  5769.75,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  '32629 

In  the  matter  of  the  General  Order  of  the  Board  No.  366,  dated  June  30,  1922,  made 
in  the  matter  of  freight  tolls,  1922. 

File  No.  31214.24 

Thursday,  the  20th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Standard  mileage  freight  tariffs  of  the  under-mentioned  railway  companies  having 
been  filed  on  the  basis  prescribed  by  the  Board's  judgment,  dated  June  30,  1922,  and 
General  Order  No.  366  — 

The  Board  Orders:  That  the  following  standard  mileage  freight  tariffs,  be,  and 
they  are  hereby,  approved;  the  said  tariffs,  with  a  reference  to  this  order,  to  be 
published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette: — 

Canadian  National  Railways  C.R.C.  No.  W-252. 

Grand  Trnnk  Pacific  Railway  C.R.C.  No.  526 

Edmonton,  Dunvegan  &  British  Columbia  Railway.  .C.R.C.  No.  171 
Central  Canada  Railway  C.R.C.  No.  86 


F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  Mr.  W.  R.  Spooner,  of  Montreal,  Quebec,  for  revision  of  Express 
Classification  so  as  to  permit  delivery  of  shipments  of  fish  to  several  different 
persons  although  billed  to  one  consignee. 

File  No.  31945 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner : 

Only  one  point  is  involved  in  this  application.  Mr.  W.  R.  Spooner,  a  fish  mer- 
chant of  Montreal,  asks  that  he  be  allowed  to  retag  boxes  of  fish  on  arrival  at  destina- 
tion with  the  names  of  the  customers  to  whom  he  wishes  them  delivered  and  then 
have  the  express  company  deliver  to  these  several  addresses  instead  of  to  his  place  of 
business,  and  he  was  very  fair  in  admitting  that  it  simply  meant  that  he  would  save 
the  cost  of  delivery  from  his  place  of  business  to  his  respective  customers.  He  justi- 
fied the  application  upon  the  ground  that,  in  the  rate,  delivery  is  provided  for.  This 
is  true  in  a  sense. 

The  matter  has  been  discussed  before,  and  some  years  ago  it  was  settled,  and  the 
conditions  governing  delivery  of  different  packages  will  be  found  in  Supplement 
No.  1  to  the  Express  Classification  of  Canada  No.  5,  effective  September  1,  1921, 
under  the  heading  of  "Condition  of  Carriage  No.  20,"  as  follows: — 

"Unless  shown  in  the  tariffs  or- classification  as  being  exclusive  of  cartage, 
and  subject  to  the  exceptions  named  below,  the  published  rates  and  charges 
include  collection  at  the  address  of  the  shipper  and  delivery  at  the  address  on 
the  package  at  the  points  designated  as  cartage  stations  in  the  '  Joint  Direc- 
tory of  Express  Stations  in  Canada  at  which  Collection  and  Delivery  Service 
is  Performed.' " 

When  asked  why  he  did  not  have  the  goods  addressed  to  his  different  customers, 
Mr.  Spooner  very  frankly  admitted  that  he  did  this  to  a  large  extent  with  respect  to 
fish  coming  from  Eastern  Canada,  but  was  unable  to  do  so  with  fish  from  western 
Ontario  as  the  catch  was  so  uncertain  and  he  never  knew  far  enough  ahead  what 
quantity  would  be  supplied  in  order  to  pursue  that  method. 

If  this  principle  could  be  confined  to  fish  coming  from  this  particular  point,  the 
matter  would  be  open  to  discussion,  but,  once  the  principle  were  applied  to  fish'  the 
Board  would  be  compelled  to  apply  it  to  all  other  commodities  being  handled  by 
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express,  such  as  eggs,  butter,  cream,  and  many  other  commodities,  and  it  seems  to  me 
the  railway  companies'  stations  would  become  simply  a  clearing  house  for  commission 
merchants  in  holding  their  goods  for  readdressing  before  the  express  companies  would 
complete  the  contract  of  delivery.  Nothing  but  chaos  could  result,  and,  therefore,  I 
think  the  application  should  be  dismissed. 
Ottawa,  July  20,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyce  and  Lawrence 
concurred. 


Application  of  the  Railway  Association  of  Canada,  under  Section  287  of  the  Railway 
.  .  ■•  .    Act,  for  an  amendment  to  Rule  No.  33,  General  Train  and  Interlocking  Rules, 
to  provide  for  the  use  of  red  signals  by  highway  crossing  watchmen  as  warning 
i        to  highway  travel  that  trains  are  approaching. 

File  No.  4135.70 

JUDGMENT 

Hon  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  is  an  application  of  the  Railway  Association  of  Canada,  under  section  287 
of  the  Railway  Act,  for  an  amendment  to  rule  No.  33,  General  Train  and  Interlocking 
Rules,  providing  for  the  use  of  red  signals  by  highway  crossing  watchmen  as  a  warning 
to  highway  travel  that  trains  are  approaching. 

Not  only  the  Railway  Association  of  Canada  but  representatives  of  the  Grand 
Trunk,  Canadian  Pacific,  Canadian  National,  Michigan  Central,  Toronto,  Hamilton 
and  Buffalo,  New  York  Central,  and  Pere  Marquette  Railway  Companies  appeared 
personally,  as  well  as  representatives  of  the  Brotherhood  of  Locomotive  Engineers, 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen,  the  Order  of  Railway  Con- 
ductors, and  the  Trainmen  of  the  Grand  Trunk  Railway  Company. 

Various  views  were  expressed,  but  by  far  the  great  majority  of  opinions  seemed 
to  be  that  the  red  light  should  be  used  because  it  is  the  well  recognized  danger  signal 
governing  both  railway  and  highway  traffic.  The  only  objection  to  the  application 
was  on  the  ground  that  so  many  red  lights  appeared  upon  the  rear  of  automobiles  that 
an  additional  one  in  the  hands  of  a  signalman  at  a  crossing  might  be  disregarded 
and  not  serve  the  purpose  for  which  it  was  intended.  It  was  also  pointed  out  that 
a  red  light  might  be  so  used  as  to  be  seen  by  the  engineer  of  a  train  and  thus 
unnecessarily  bring  the  train  to  a  stop.  While  this  is  true,  yet  it  would  simply  mean 
delaying  the  train  and  would  not  endanger  the  lives  of  either  the  passengers  or  the 
public. 

It  seems  to  me  that,  as  the  red  light  is  so  well  recognized  all  over  the  country 
as  one  meaning  danger  that  it  ought  to  be  adopted  in  a  case  of  this  kind.  It  was 
pointed  out  that  the  light  could  be  so  hooded  that  there  would  be  very  little  danger 
of  stopping  an  approaching  train.  It  seems  entirely  unreasonable  that  the  green 
light,  which  is  universally  recognized  as  a  clear  signal,  should  be  used  in  this  one 
instance  as  a  danger  signal,  and  it  almost  becomes  absurd  when  one  considers  that 
a  red  light  is  used  on  railway  crossing  gates  as  a  warning  to  the  public  while  a  green 
light  is  used  in  the  hands  of  a  railway  crossing  watchman  for  the  same  purpose. 

[,  therefore,  think  the  application  should  be  granted,  the  light  to  be  used  under 
regulations  to  be  provided  by  the  operating  officers  of  the  Board. 
Ottawa,  July  20,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyce  and  Laurence 
concurred.  * 
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Consideration  of  the  question  of  protection  at  the  crossing  of  the  Pere  Marquette 
Railway,  at  Edna  Street,  Walkervillc,  Ontario. 

File  L0683 

Heard  at  Windsor,  Ontario,  June  12,  1922. 

JUDGMENT 

Commissioner  Lawrence: 

On  November  22,  1921,  there  was  an  accident  at  this  crossing,  at  which  time  Pere 
Marquette  way  freight  engine  No.  221  collided  with  an  automobile  driven  by  Mr.  John 
De  Rush,  and  so  severely  injured  him  that  he  died  later  in  the  same  day.  The  other 
occupants  of  the  automobile  were  injured  but  not  serious'ly. 

The  matter  was  referred  to  one  of  the  Board's  inspectors,  and  among  other  things 
he  said : — 

"  There  are  three. tracks  over  Edna  street,  a  siding  at  the  east  side  of  the 
main  line  and  a  siding  at  the  west  side  of  the  main  line.  In  addition  to  the 
buildings  cars  stand  close  to  the  street  line,  consequently  there  is  no  view  what- 
ever of  trains  or  switch  movements  which  are  being  made  over  this  highway." 

At  the  sittings  of  the  Board,  at  Windsor,  the  following  discussion  took  place: — 
The  Assistant  Chief  Commissioner:  "  This  case  was  put  down  because  of  a  letter 

received  from  the  Crown  attorney  at  Windsor,  Mr.  Urquhart.    The  letter  from  Mr. 

Urquhart  reads  as  follows  : — 

"  I  am  directed  by  the  coroner  for  the  town  of  Walkervillc  respectfully  to  draw 

your  attention  to  the  verdict  of  a  coroner's  jury,  dated  the  23rd  day  of  November, 

1921,  which  reads  as  follows  : — 

"  '  John  De  Rush  came  to  his  death  at  Hotel  Dieu  Hospital,  Windsor,  on 
November  23,  1921,  from  injuries  received  from  a  collision  between  his  auto- 
mobile which  he  was  driving  and  a  Pere  Marquette  Railway  train  on  the  cross- 
ing of  the  railway,  at  Edna  street.  Walkerville.  No  blame  is  attached  to  the 
Pere  Marquette.  We  recommend  that  the  crossing  of  the  railway  at  Edna  street, 
which  is  much  used  by  workmen  and  others,  be  protected.'  " 

After  the  hearing,  the  Board,  accompanied  by  its  engineer  and  representatives  of 
the  railway  company  and  the  municipality  visited  the  crossing,  and  found  its  condition, 
generally,  as  reported  by  the  inspector. 

While  the  vehicular  and  pedestrian  traffic  is  quite  heavy  at  this  place,  there  are 
only  four  passenger  trains  and  very  few  freight  trains  over  the  street  crossing  in  a 
twenty-four  hour  period. 

'The  matter  of  leaving  cars  standing  near  the  street  line  was  taken  up  with  the 
assistant  superintendent  of  the  railway  company,  with  the  result  that  the  company 
undertook  to  keep  all  standing  cars  50  feet  back  from  the  street  line  on  each  side  of 
the  crossing,  and  to  prohibit  the  placing  of  cars  within  that  distance  from  the  crossing 
on  either  side. 

In  addition  to  this  I  would  also  recommend  that  the  railway  company  flag  all 
switching  movements,  on  all  tracks,  over  the  crossing;  that  the  speed  of  passenger  and 
freight  trains  shall  hot  exceed  six  miles  an  hour,  over  the  said  Edna  street  crossing. 

I  think  the  above  is  all  the  protection  needed  at  present  at  this  crossing,  and  Order 
may  go  accordingly. 

Ottawa,  August  4,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred. 
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ORDER  No.  32628 

In  the  matter  of  the  application  of  the' Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  for  an  Order  amending  Order  No. 
25980,  dated  March  30,  1917,  so  as  to  provide  that  the  tracks  which  the  Cana- 
dian Pacific  Railway  Company  constructed  shall  be  maintained  by  the  said 
company  in  connection  with  the  interchange  at  Belleville,  Ontario. 

File  No.  6713.30" 

Thursday,  the  20th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Feb- 
ruary 7,  1922,  in  the  presence  of  counsel  for  the  applicant  company,  the  Canadian 
Pacific  Railway  Company,  and  the  Canadian  National  Railways,  and  what  was 
alleged, — 

The  Board  orders:  That  the  said  Order  No.  25980,  dated  March  30,  1917,  as 
amended  by  Order  No.  27950,  dated  December  24,  1918,  be,  and  it  is  hereby,  further 
amended  by  inserting  the  words  "  and  maintain  "  after  the  word  "  construct,"  in  the 
seventh  line  of  paragraph  1  of  the  order. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  32632 

In  the  matter  of  the  application  of  the  Eastern  Telephone  and  Telegraph  Company, 
under  Section  323  of  the  Railway  Act,  1919,  for  approval  of  a  by-law  passed 
July  12,  1922,  authorizing  the  Managing  Director  of  the  Company  from  time 
to  time  to  prepare  and  issue  tariffs  of  the  tolls  and  rates  charged,  or  to  be 
charged,  in  respect  of  the  telephone  system  owned  or  operated  by  the  company 
in  Prince  Edward  Island,  and  to  amend  or  vary  the  same;  and  to  specify  the 
manner  in  which  such  tolls  and  rates  shall  be  paid  and  the  conditions  governing 
the  same. 

File  No.  31489.1 

Thursday,  the  20th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 
The  Board  orders:  That  the  said  by-law  be,  and  it  is  hereby,  approved. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDEE  No.  32635 

In  the  matter  of  the  General  Order  of  the  Board  No.  366,  dated  June  SO,  1922,  made 
in  the  matter  of  freight  tolls — 1922 

File  No.  31214.24 

Monday,  the  24th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  standard  mileage  freight  tariffs  of  the  undermentioned  railway  com- 
panies have  been  filed  on  the  basis  prescribed  by  the  said  General  Order  No.  366  and 
the  Board's  judgment  dated  June  30,  1922, — 

The  Board  orders:  That  the  following  standard  mileage  freight  tariffs  be,  and 
they  are  hereby,  approved;  "the  said  tariffs,  with  a  reference  to  this  order,  to  be 
published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette: — 

Great  Northern  Eailway— C.E.C.  No.  1797. 
Great  Northern  Eailway— C.E.C.  No.  1798. 

8.  J.  McLEAN, 

Assistant  Chief  Commissicner. 


OEDEE  No.  32637 

In  the  matter  of  the  complaint  of  the  Beachville  White  Lime  Company,  Limited,  of 
Beachville,  Ont.,  relative  to  the  freight  rates  on  high  calcium  limestone  from 
Beachville  to  Niagara  Falls,  Ont.,  on  the  Grand  Trunk  Railway,  as  compared 
with  the  rates  on  the  same  commodity  from  Walkerton  to  Hamilton. 

File  No.  26786.10 

Monday,  the  24th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Llamilton,  June 
8,  1922,  the  complainants  and  the  Grand  Trunk  Eailway  Company  being  represented 
at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  further  submissions 
filed  — 

The  Board  orders:  That  the  Grand  Trunk  Eailway  Company  be,  and  it  is 
hereby,  required  to  publish  and  file  tariffs  showing  a  rate  of  ninety  cents  per  ton  on 
high  calcium  limestone  from  Beachville  to  Niagara  Falls,  Ont.;  the  said  rate  to 
become  effective  within  ten  days  from  the  date  of  this  order. 


S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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OEDEE  No.  32650 

In  the  matter  of  revised  standard  freight  mileage  tariffs,  filed  in  accordance  with  the 
Judgment  of  the  Board  in  "Freight  Tolls— 1922,"  dated  June  30,  1922. 

File  No.  30686.2 

Monday,  the  24th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  revised  standard  freight  mileage  tariffs  have  been  filed  by  the  under- 
mentioned railway  companies,  on  the  basis  prescribed  by  the  judgment  of  the  Board 
and  its  General  Order  No.  366,  dated  June  30,  1922,— 
The  Board  orders: — 

1.  That  the  following  standard  freight  tariffs  of  maximum  mileage  tolls  be,  and 
they  are  hereby,  approved;  the  said  tariffs,  with  a  reference  to  this  order,  to  be  pub- 
lished in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette  : — 

Canadian  Pacific  Eailway— C.E.C.  No.  W-2642. 
Canadian  Pacific  Eailway — C.E.C.  No.  W-2645. 
Esquimalt  and  Nanaimo  Eailway — C.E.C.  No.  503. 
Kettle  Valley  Railway— C.E.C.  No.  298. 

2.  That  Order  No.  32613,  dated  July  15,  1922,  made  herein,  be,  and  it  is  hereby, 
rescinded. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


OEDEE  No.  32657 

In  the  matter  of  the  General  Order  of  the  Board  No.  362,  dated  April  19.,  1922,  and 
the  application  of  the  Canadian  National  Railways,  hereinafter  called  the 
"  applicants','  for  temporary  suspension  of  clause  8  of  the  said  Order,  due  to 
the  applicants'  inability,  owing  to  the  miners'  strike  now  in  effect  in  the  eoal 
mines  of  Northern  Alberta,  to  secure  delivery  of  coal  having  good-  coking  pro- 
perties, in  quantities  sufficient  to  enable  the  applicants  to  maintain  the  neces- 
sary train  services  on  portions  of  their  Western  lines. 

File  No.  4741-B-8 

Monday,  the  24th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer  and  its  Chief 
Fire  Inspector, — 

The  Board  orders:  That,  effective  until  August  15,  1922,  the  provisions  of  the 
said  clause  8  of  General  Order  No.  362  be  suspended  in  so  far  as  they  apply  to  por- 
tions of  the  applicants'  western  lines  operating  through  non-forested  territory:  Pro- 
vided that  such  suspension  shall  not  be  construed  as  permitting  the  use  of  lignite 
coal  as  fuel  on  locomotives,  steam  shovels,  ditching  machines,  and  pile  drivers. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  32684 

In  the  matter  of  the  application  of  manufacturers  and  shippers  of  Simcoe,  Ontario, 
and  district,  for  an  Order  requiring  the  establishment  of  inter  switching  facili- 
ties at  Simcoe,  Ontario. 

File  No.  6713.122 

Monday,  the  24th  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyck,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Simcoe,  June  9. 
1922,  the  town  of  Simcoe,  the  Dominion  Canners,  the  Norfolk  Fruit  Growers'  Associa- 
tion,'the  Norfolk  Cooperative  Company,  Limited,  the  Simcoe  Board  of  Trade,  J.  B. 
Jackson  Company,  Limited,  the  Norfolk  Milling  Company,  the  Lee  Pickling  Company, 
the. Grand  Trunk  and  the  Lake  Erie  &  Northern  Railway  companies,  and  the  Wabash 
Railroad  Company  beiife  represented  at  the  hearing,  and  what  was  alleged;  and  upon 
reading  the  further  submissions  filed, — 

The  Board  orders:  That  the  Lake  Erie  and  Northern  Railway  Company  be,  and 
it  is  hereby,  required  to  construct  and  maintain  at  its  own  expense,  an  interchange 
track  between  its  railway  and  the  tracks  of  the  Grand  Trunk  Railway  Company,  at 
Simcoe,  in  the  province  of  Ontario;  detail  plans  of  the  proposed  interchange  tracks  to 
be  filed' for  the  approval  of  an  Engineer  of  the  Board;  and  the  work  to  be  completed 
on  or  before  September  1,  1922. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32662 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  under  Section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  and  details  of  its  proposed  standard  type  "  B  "  station 
to  be  erected  at  Desbiens,  Quebec,  mileage  182,  Jonquiere  Subdivision,  as 
shown  on  the  plan  No.  30^19,  dated  June  6,  1922,  filed  with  the  Board  under 
file  No.  32155. 

Friday,  the  28th  day  of  July,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assist  ant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  municipality,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant's  proposed 
standard  type  "  B  "  station  to  be  erected  at  Desbiens,  in  the  province  of  Quebec,  at 
mileage  182,  Jonquiere  Subdivision,  as  shown  on  the  said  plan  filed  with  the  Board 
under  file  No  32155,  be,  and  they  are  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  32666 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company^  herein- 
after called  the  "applicant  company"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  the  branch  line  of  railway 
authorized  to  be  constructed  under  Order  No.  321+50,  dated  May  21,  1922,  from 
mileage  1+2-82,  Adirondack  Subdivision,  in  the  Town  of  LaSalle,  Quebec. 

File  No.  25306.2 
Monday,  the  31st  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  cf  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  aiders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  branch  line  of  railway  authorized  to  be  con- 
structed under  the  said  Order  No.  32450,  dated  May  21,  1922,  from  mileage  42-82, 
Adirondack  Subdivision,  being  from  the  applicant  company's  connection  with  the 
yard  siding  at  Highlands  to  its  connection  with  the  Montreal  Light,  Heat  and  Power 
Company's  spur  near  St.  Patrick  street,  in  the  town  of  LaSalle,  province  of  Quebec, 
a  distance  of  4-34  miles:  Provided  the  speed  of  trains  operated  over  the  said  branch 
line  shall  not  exceed  ten  miles  an  hour. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32685 

In  the  matter  of  the  Order  of  the  Board,  No.  11086,  dated  June  23,  1910,  providing, 
inter  alia,  for  an  improved  train  service  between  Doucet's  Landing  and 
Victoriaville,  Quebec,  on  the  Grand  Trunk  Railway,  consisting  of  two  trains 
daily;  and  the  application  of  the  said  Railway  Company  for  an  Order  amending 
the  said  Order  No.  11086.  so  as  to  reduce  such  train  service  to  one  mixed  train 
daily,  except  Sunday. 

File  No.  13995 
Monday,  the  31st  day  of  July,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and  its 
appearing  that  a  curtailment  of  the  train  service  is  necessary  owing  to  the  urgency 
of  the  coal  situation ;  and  upon  the  report  and  recommendation  of  its  Chief  Operating 

Officer  — 

The  Board  orders:  That  the  said  Order  No.  11086,  dated  June  23,  1910,  be,  and 
it  is  hereby,  amended  to  provide  for  a  mixed  train  service,  daily,  except  Sunday, 
between  Doucet's  Landing  and  Victoriaville,  in  the  province  of  Quebec,  on  the  Grand 
Trunk  Railway  Company's  Doucet's  Landing  Subdivision,  as  follows,  namely: — 

Leave  Victoriaville  7  a.m.,  arrive  Doucet's  Landing  9.25  a.m.  Leave  Doucet's 
Landing  5.15  p.m.,  arrive  Victoriaville  7.35  p.m.  Such  train  service  to  become 
effective  July  31,  1922. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  32686 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  ((  applicant  company,"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  standard,  A-3  Station  at  Niverville, 
Manitoba,  at  Mileage  210  Emerson  Subdivision,  as  shown  on  the  plan  dated 
Winnipeg,  June  23,  1922,  filed  with  the  Board  under  file  No.  8215]+. 

Tuesday,  the  1st  day  of  August,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  municipality  of  Htanover,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  proposed  new  location  of  the  applicant  company's 
standard  No.  A-3  station  at  Niverville,  in  the  province  of  Manitoba,  at  mileage  21-0 
Emerson  Subdivision,  as  shown  on  the  said  plan  filed  with  the  Board  under  file  No. 
32154,  be,  an'd  it  is  hereby,  approved. 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 


ORDER  No.  32695 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  here- 
inafter called  the  "applicant  company,"  under  Section  188  of  the  Railway  Act, 
1919.  for  approval  of  the  location  of  its  3rd  class  station  at  Blachfoot,  Alberta, 
required  to  be  erected  under  Order  No.  32251,  dated  April  1 ,  1922,  as  shown  on 
the  plan  dated  26th  May,  1922,  filed  with  the  Board  under  file  No.  288^6. 

Thursday,  the  3rd  day  of  August,  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  rural 
municipality  of  Wellington  No.  481  offering  no  objection,  although  duly  notified  by 
counsel  for  the  applicant  company  under  date  of  June  3,  1922, — 

The  Board  orders:  That  the  proposed  location  of  the  applicant  company's  3rd  class 
station  at  Blackfoot,  in  the  province  of  Albent-a,  as  shown  on  the  said  plan  filed  with 
the  Board  under  file  No.  28846,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  32713 

In  the  matter  of  the  application  of  the  New  York  Central  Railroad  Company,  herein- 
after called  the  "  applicant  company"  under  Section  330  of  the  Railway  Act. 
1919,  for  approval  of  its  Standard  Mileage  Freight  Tariffs,  C.R.C.-N.Y.C. 
No.  261+3  and  C.R.C.-N.Y.C.  No.  26U,  effective  September  6,  1922,  filed  with 
the  Board  under  file  No.  8121^.2^ 

Tuesday,  the  8th  day  of  August,  AJD.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  it  appears  that  the  said  standard  mileage  freight  tariffs  have  been  filed 
in  accordance  with  the  General  Order  of  the  Board  No.  350,  dated  November  24,  1921; 
and  upon  the  report  and  recommendation  of  its  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  applicant  company's  Standard  Mileage  Freight  Tariffs, 
C.R.C.-N.Y.C.  No.  2643  and  C.R.C.-N.Y.C.  No.  2644,  be,  and  they  are  hereby,  approved; 
the  said  tariffs,  with  a  reference  to  this  Order,  to  be  published  in  at  least  two  consecu- 
tive weekly  issues  of  the  Canada  Gazette. 

S.  J.  McLEAN, 
Assistam    Chiej  Commissioner. 


GENERAL  ORDER  No.  369 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  under  Section 
287  of  the  Railway  Act,  1919,  for  an  amendment  to  Rule  No.  33  of  the  General 
Train  and  Interlocking  Rides,  approved  by  Order  No.  7563,  dated  July  12n 
1909,  so  as  to  provide  for  the  use  of  red  signals  by  highway  crossing  watchmen 
as  a  warning  to  highway  travel  that  trains  a,re  approaching. 

File  No.  4135.70 
Thursday,  the  10th  day  of  August,  A.D.  1922. 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Co?nmissioner. 
Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  June 
21,  1922,  the  Railway  Association  of  Canada,  the  Grand  Trunk,  Canadian  Pacific, 
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Toronto,  Hamilton  and  Buffalo,  and  Pere  Marquette  Railway  Companies,  the  Cana- 
dian National  Railways,  Michigan  Central  Railroad  Company,  New  York  Central 
Railroad  Company,  the  Brotherhood  of  Locomotive  Engineers,  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  the  Order  of  Railway  Conductors,  and  the 
Trainmen  of  the  Grand  Trunk  Railway  Company  being  represented  at  the  hearing, 
and  what  was  alleged;  and  upon  the  report  and  recommendation  of  its  Chief 
Operating  Officer, — 

The  Board,  orders:  That  Rule  No.  33  of  the  said  General  Train  and  Inter- 
locking Rules  be  struck  out,  and  the  following  substituted  therefor,  namely: — 

"  33.  Watchmen  stationed  at  public  road  crossings  must,  by  day,  display 
a  metal  disc  (16  inches  in  diameter,  white  background,  with  the  word  'stop' 
in  large  black  letters,  and  a  black  border)  ;  and,  by  night,  a  red  light,  to  warn 
pedestrians  and  persons  in  vehicles  that  a  train  is  approaching.  Where  gates 
are  provided,  a  red  light,  hooded  so  as  to  show  to  the  highway  only,  must  be 
displayed  by  night." 

2.  That  the  General  Orders  of  the  Board  Nos.  247  and  257,  dated  respectively 
August  6,  1918,  and  December  6,  1918,  made  herein,  be,  and  they  are  hereby, 
rescinded. 

E.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32767 

In  the  matter  of  the  application  of  the  Kettle  Valley  Railway  Company,  hereinafter 
called  the  "  applicoMt  company"  under  Section  276  of  the  Railway  Act,  1919, 
for  authority  to  carry  freight  traffic  on  the  portion  of  its  line  of  railway  from 
Penticion  to  the  International  Boundary,  between  Mileage  1-62  and  Mileage 
3-99. 

File  No.  11738.138 

Monday,  the  14th  day  of  August,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
8.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer. — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  carry  freight  traffic  over  that  portion  of  its  line  of  railway  from  Penticton  to  the 
international  boundary,  between  mileage  1-62  and  mileage  3-99:  Provided  the  speed 
of  trains  operated  over  such  line  of  railway  shall  not  exceed  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  32759 

In  the  matter  of  the  General  Order  of  the  Board  No.  362,  dated  April  19,  1922,  and 
Order  of  the  Board  No.  82657,  dated  July  21f,  1922,  suspending  until  August 
15,  1922  the  provisions  of  Clause  8  of  said  General  Order  No.  362,  as  set 
forth  in  the  Order;  and  the  application  of  the  Canadian  National  Railways 
for  a  further  extension  of  the  provisions  of  said  Clause  8. 

File  4741-B-3 

Wednesday,  the  16th  day  of  August,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  the  report  and 
recommendation  of  its  Chief  Operating  Officer  and  its  Chief  Fire  Inspector;  the 
railway  company  undertaking  to  limit  the  use  of  sub-bituminous  coal  to  such  terri- 
tories as  have  the  least  hazardous  conditions,  and  to  replace  it  by  the  use  of 
bituminous  coal  as  rapidly  as  the  latter  can  be  secured, — 

The  Board  orders:  That,  effective  until  September  1,  1922,  the  provisions  of 
said  clause  8  of  General  Order  No.  362  be  suspended,  in  so  far  as  they  apply  to  por- 
tions of  the  applicants'  Western  lines  operating  through  non-forested  territory:  Pro- 
vided that  such  suspension  shall  not  be  construed  as  permitting  the  use  of  lignite 
coal  as  fuel  on  locomotives,  steam  shovels,  ditching  machines  and  pile  drivers. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32763 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "Applicants,"  for  authority  to  rem.ove  its  regular  agent  at  Crooked 
River  Station,  in  the  Province  of  Saskatchewan. 

File  4205.319 

Wednesday,  the  16th  day  of  August,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  rural  municipality 
of  Rjorkdale,  No.  426,  failing  to  reply  to  the  letter  of  the  Secretary  of  the  Board 
dated  July  20,  1922 ;  and  upon  the  report  and  recommendation  of  its  Chief  Operating 
Officer, — 

The  Board  orders:  That  the  applicants  be,  and  they  are  hereby,  granted  leave, 
pending  further  order,  to  remove  the  regular  agent  at  Crooked  River  station,  in  the 
province  of  Saskatchewan,  subject  to  and  upon  the  condition  that  a  caretaker  be 
appointed  to  see  that  the  station  building  is  kept  clean  and,  when  necessary,  heated 
and  lighted  for  the  accommodation  of  passengers  on  the  arrival  and  departure  of 
trains,  and  to  care  for  L.C.L.  freight  and  express  shipments. 

S.  J.  McLEAN, 

Assistant  Chief  Coynmissioner. 
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ORDER  No.  32784 

In  the  matter  of  the  application  of  the  British  Columbia  Electric  Railway  Company, 
Limited  under  Section  330  of  the  Railway  Act,  1919,  for  the  approval  of  the 
standard  freight  mileage  tariff  C.R.C.  No.  221,  cancelling  C.R.C.,  No.  191,  filed 

with  the  Board  under  file  No.  211/04-8. 

Wednesday,  the  23rd  day  of  August,  A.D.,  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  the  report  of  its 
Assistant  Chief  Traffic  Officer — 

The  Board  ordeis:  That  the  said  standard  freight  mileage  tariff  C.R.C.  No.  221, 
cancelling  C.R.C.  No.  191,  in  so  far  as  the  same  has  application  to  the  Vancouver 
and  Lulu  Island  Railway  Company  and  the  Vancouver,  Fraser  Valley  and  Southern 
Railway  Company  be,  and  it  is  hereby,  approved. 

The  Board  further  orders:  That  the  said  tariff  together  with  a  reference  to  this 
order  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32785 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada  for 
approval  of  Supplement  1  B  "  to  Express  Classification  for  Canada  No.  5;  and 
Order  No.  32652,  dated  July  21,  1922. 

Files  4397.56  and  4397.63 

Wednesday,  the  23rd  day  of  August,  A.D.,  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  the  reports  of  the 

Chief  and  Assistant  Chief  Traffic  Officers  of  the  Board  — 

The  Bound  orders:  That  the  change  in  the  classification  of  returned  empties 
having  been  disallowed  by  Order  of  the  Board  No.  32652,  dated  July  21,  1922,  that 
with  the  exception  of  the  item  covering  returned  empties,  and  with  the  addition  of 
rating  on  dress  forms,  as  follows: — 

DRESS  FORMS  OR  DUMMY  FIGURES,  N.O.S. 

K.D.  px  collapsed,  boxed  or  crated   1 

K.D.  or  collapsed,  in  fibreboard,  pulpwood  or  double  faced  corru- 
gated strawboard  shipping  cases   1J 

Shipped  otherwise   2  to  1 

Supplement  "  B  "  to  Express  Classification  for  Canada  No.  5,  be,  and  it  is  hereby 
approved. 

The  Board  further  orders:  That  the  proposed  supplement  be  published  as  Supple- 
ment No.  2  to  Express  Classification  for  Canada  No.  5. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Freight  rates  on  lumber  from  Nova  Scotia  points  for  export,  etc. 

File  No.  26615.53  and  No.  26615.54 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

When  the  Board  sat  at  Bridgewater  in  the  month  of  September  last,  both  these 
matters  were  presented,  and  at  that  time  I  could  not  see  very  much  in  the  case  other 
than  that  the  people  naturally  wanted  cheaper  rates.  Feeling  that  sometime  in  the 
near  future  there  would  be  a  reduction  in  lumber  rates,  the  matter  was  allowed  to 
stand. 

Now  that  the  rate  question  in  a  large  way  has  been  settled  for  some  time  at 
least,  I  have  submitted  the  evidence  and  questions  at  issue  to  the  Chief  Traffic  Officer 
of  the  Board,  and  have  received  from  him  the  following  memorandum: — 

"  RATES  OX   LUMBER  FROM  BRIDGEWATER  AND  OTHER  SHIPPING   STATIONS   ON   HALIFAX  AND 
SOUTHWESTERN  BRANCH  OF  THE  CANADL\N  NATIONAL  RAILWAYS 

"  The  above  hies,  covering  hearing  at  Bridgewater,  N.S.,  September  29,  1921, 
relate  to  the  matter  of  local  and  export  freight  rates  on  lumber  from  Bridgewater  and 
other  stations  on  the  Halifax  and  Southwestern  Branch  of  the  Canadian  National 
Railways. 

"  So  far  as  relates  to  the  domestic  or  local  rates  on  lumber  in  carloads,  there  is 
shown  below  the  scale  of  rates  for  mileage  groups  up  to  100  miles,  in  effect  prior  to 
the  increased  rates  authorized  in  September,  1920,  under  General  Order  No.  308 ;  the 
rates  effective  under  General  Older  No.  308,  effective  September  13,  1920;  and  subse- 
quent reductions  January  1  and  October  1,  1921,  and  August  1,  1922,  under  General 
Orders  Nos.  308,  350,  and  366,  respectively:— 

Effective  Date 

Distances  May  25,  Sept.  13,   Jan.  1,   Dec.  1,    Aug.  1, 


Not  over  5  miles  

5  miles  and  not  over  10  miles. 
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"  The  above  rates  are  the  same  as  apply  generally  on  lumber  shipped  locally 
between  points  in  Ontario,  Quebec,  and  the  Maritime  Provinces;  in  other  words,  the 
<\tes  in  question  are  the  same  as  applying  generally  in  Eastern  Canada. 

"  As  regards  the  export  rates,  the  Canadian  National  Railways,  from  stations 
south  of  the  St.  Lawrence  river,  have  in  effect  rates  on — 
Boards, 
Box  shooks, 
Deals, 
Lath, 

Logs  (not  over  30  feet  in  length), 
Square  timber  (not  over  30  feet  in  length) 
for  export  or  furtherance  by  vessel,  to — 


Pugwash,  N.S. 
Halifax,  N.S. 
Dartmouth 

(McKeans  Wharf),  N.S. 
Pictou,  N.S. 
Mulgrave,  N.S. 
North  Sydney,  N.S. 
Pictou  Landing,  N.S. 


Rimouski  Wharf,  Que. 
Campbellton  Wharf,  N.B. 
Nelson,  N.B. 
Bathurst,  N.B. 
Dalhousie,  N.B. 
Chatham,  N.B. 
Newcastle,  N.B. 
St.  John,  N.B. 
Point  du  Chene,  N.B. 

"Mileage  scale  of  rates. — This  scale  as  in  effect  in  1919,  and  subsequently 
increased  and  reduced,  for  mileage  groups  up  to  100  miles,  is  as  follows: — 


Distances 


Ingramport,  N.S. 
Lunenburg,  N.S. 
Bridgewater,  N.S. 
Liverpool,  N.S. 
Lockeport  Station,  N.S. 
Shelburne,  N.S. 
Yarmouth,  N.S. 
Port  Wade,  N.S. 


Not  exceeding  10  miles 
11  miles  and  not  over 
21 
31 
41 
51 
61 
71 
81 
91 


20  miles. 

30 

40 

50 

60 

70 

80 

90 
100 


Effective  Date 

Sept.  2, 

Oct.  1, 

Jan.  1, 

Dec.  1, 

Aug. 

1919 

1920 

1921 

1921 

1922 

3 

4 

4 

4 

31 

4 

51 

51 

5 

41 

4 

5i 

51 

5 

41 

41 

6J 

6 

5* 

51 

5 

7 

7 

61 

6 

51 

71 

7* 

7 

61 

6i 

9 

9 

8 

71 

10 

91 

9 

8 

7 

10 

91 

9 

8 

71 

10| 

10 

91 

9 

"  I  have  only  shown  up  to  100  miles,  as  I  would  take  it  from  the  reading  of  the 
evidence  that  this  distance  represented  probably  the  maximum  haul.  The  export 
rates  in  question,  and  as  above  shown,  are  on  a  comparatively  low  basis,  as  illus- 
trated by  the  following  comparisons  showing  the  export  rates  from  a  number  of 
points  to  Halifax  with  the  export  rates  to  Montreal,  from  points  of  corresponding 
Hstance: — 


From  To 

Chester  Basin,  N.S  Halifax,  N.S. 

Abbotsford,  Que  Montreal,  Que. 

Hubbard,  N.S  Halifax,  N.S. 

St.  Lin,  Que  Montreal,  Que. 

Liverpool,  N.S  Halifax,  N.S. 

Ottawa,  Ont  Montreal,  Que 

Jordan  Falls,  N.S  Halifax,  N.S. 

Maberly,  Ont  Montreal,  Que  . 

Woods  Harbour,  N.S  Halifax,  N.S.  . 

Tweed,  Ont  Montreal,  Que. 


Miles    Rate  (c.) 


61 
61 
39 
37 
116 
116 
161 
161 
211 
212 


71 
11 
51 
81 
91 
11 
11 
15* 
121 
17  '* 


As  the  rates  in  both  cases  are  no  higher  than  those  generally  in  effect  in  Canada 
and  in  many  cases  much  less,  I  do  not  think  the  Board  would  be  justified  in  making 
a  change,  and  both  applications  should  be  dismissed. 

Ottawa,  Ont., 

August  29,  1922. 

Assistant  Chief  Commissioner  McLean: 

I  agree  in  the  disposition  recommended  above. 
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ORDER  No.  32809 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinaftb 
called  the  "  applicants3/  under  Section  188  of  the  Railway  Act,  1919,  foi 
approval  of  the  location  and  details  of  the  station  required  to  he  constructed 
at  White  court,  Alberta,  as  shown  on  the  plans  on  file  with  the  Board  under 
File  No.  28117.38. 

Tuesday,  the  29th  day  of  August,  A.D.  1922 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  recommendation  of  its  Chief  Operating  Officer,  and  the  approval  <  . 
the  Whitecourt  Board  of  Trade  endorsed  on  the  plans  filed, — 

The  Board  orders:  That  the  location  of  the  applicants'  standard  third-clai** 
station  building  at  Whitecourt,  in  the  province  of  Alberta,  as  shown  on  the  plans  on 
file  with  the  Board  under  file  No.  28117.38,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  32815 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  under  Section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  and  details  of  the  station  required  to  be  constructed, 
'    under  Order  No.  31898,  dated  December  9,  1921,  at  Winter,  Saskatchewan,  ast 
shown  on  the  plan  on  file  with  the  Board  under  No.  29881. 

Saturday,  the  2nd  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer  and  the 
consent  of  the  rural  municipality  of  Senlac  No.  411,  filed, — 

The  Board  orders:  That  the  location  of  the  applicants'  standard  third  class 
station  building  at  Winter,  in  the  province  of  Saskatchewan,  as  shown  on  the  plan 
on  file  with  the  Board  under  file  No.  29881,  be,  and  it  is  hereby,  approved. 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  370 

In  the  matter  of  the  General  Order  of  the  Board  No.  369,  dated  August  10,  1922, 
amending  the  General  Train  and  Interlocking  Rules  by  striking  out  Rule  33 
thereof  and  substituting  therefor  the  rule  set  forth  in  the  Order. 

File  No.  4135.70 
Wednesday,  the  6th  day  of  September,  A.D.  1922. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  it  appears  that  the  said  General  Train  and  Interlocking  Rules  do  not 
apply  to  certarn  railway  companies  incorporated  elsewhere  than  in  Canada,  owning, 
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controlling,  operating  or  running  trains  or  rolling  stock  upon  or  over  lines  of  railway 
in  Canada,  either  owned,  controlled,  leased  or  operated  by  such  companies,  and  that 
said  companies  had  been  operating  under  their  own  rules; 

And  whereas  it  is  deemed  desirable  in  the  interest  of  uniformity  in  the  operation 
of  railways  in  Canada  that  Rule  33  prescribed  by  said  General  Order  No.  369  should 
have  general  application ; 

The  Board  therefore  orders:  That  every  railway  company  incorporated  else- 
where than  in  Canada  and  owning  controlling,  operating  or  running  trains  or  rolling 
stock  upon  or  over  any  line  or  lease  of  railway  in  Canada  either  owned,  controlled, 
or  operated  by  such  company  or  companies  adopt  and  put  into  effect  forthwith  in 
connection  with  the  operation  of  their  trains  in  Canada  the  following  rule,  namely: — 

"  Watchmen  stationed  at  public  road  crossings  must,  by  day,  display  a 
metal  disc  (16  inches  in  diameter,  white  background,  with  the  word  '  stop '  in 
large  black  letters,  and  a  black  border) ;  and,  by  night,  a  red  light,  to  warn 
pedestrians  and  persons  in  vehicles  that  a  train  is  approaching.  Where  gates 
are  provided,  a  red  light,  hooded  so  as  to  show  to  the  highway  only,  must  be 
displayed  by  night." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32829 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  as  lessee 
exercising  the  franchises  of  the  Nev)  Brunswick  Coal  and  Railway  Company, 
under  Section  330  of  the  Railway  Act,  1919,  for  approval  of  its  Standard 
Mileage  Freight  Tariff,  No.  59,  C.R.C.  No.  89,  on  file  with  the  Board  under 
file  No.  29867.1. 

Thursday,  the  7th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Traffic  Officer  of 
the  Board, — 

It  is  ordered:  That  the  Standard  Tariff  of  maximum  mileage  freight  rates, 
C.R.C.  No.  89,  to  apply  between  stations  on  the  railway  of  the  New  Brunswick  Coal 
and  Railway  Company,  be,  and  it  is  hereby,  approved ;  and  that  the  said  tariff,  with 
a  reference  to  this  order,  be  published  in  at  least  two  consecutive  weekly  issues  of 

the  Canada  Gazette. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32830 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  as  lessee 
exercising  the  franchises  of  the  Fredericton  and  Grand  Lake  Coal  and  Railway 
Company,  under  Section  330  of  the  Railway  Act,  1919,  for  approval  of  its 
Standard  Mileage  Freight  Tariff,  C.R.C.  No.  123,  on  file  with  the  Board  under 
file  No.  29866A. 

Thursday,  the  7th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
.  Upon  the  report  and  recommendation  of  the  Assistant  Chief  Traffic  Officer  of 
the  Board, — 
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It  is  ordered:  That  the  Standard  Tariff  of  maximum  mileage  freight  rates, 
C.R.C.  No.  123,  to  apply  between  stations  on  the  railway  of  the  Fredericton  and 
Grand  Lake  Coal  and  Railway  Company,  on  file  with  the  Board  under  file  No. 
29866.1,  be,  and  it  it  hereby,  approved;  the  said  tariff,  together  with  a  reference  to 
this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada 
Gazette. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32835 

In  the  matter  of  the  General  Order  of  the  Board  No.  362,  dated  April  19,  1922,  and 
Orders  of  the  Board  Nos  32657  and  32759,  dated  respectively  July  21>  and 
August  16,  1922,  suspending  until  September  1,  1922,  the  provisions  of  Clause 
8  of  said  General  Order  No.  362,  as  set  forth  in  the  Order;  and  the  applica- 
tion of  the  Canadian  National  Railways  for  a  further  extension  of  the  pro- 
visions of  said  Clause  8. 

File  No.  4741-B-8 

Thursday,  the  7th  day  of  September,  AJD.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  the  report  and 
recommendation  of  its  Chief  Operating  Officer  and  its  Chief  Fire  Inspector;  the 
railway  company  undertaking  to  limit  the  use  of  sub-bituminous  coal  to  such  terri- 
tories as  have  the  least  hazardous  conditions,  and  to  replace  it  by  the  use  of  bitu- 
minous coal  as  rapidly  as  the  latter  can  be  secured, — 

The  Board  orders:  That,  effective  until  September  20,  1922,  the  provisions  of 
said  clause  8  of  General  Order  No.  362  be  suspended,  in  so  far  as  they  apply  to  por- 
tions of  the  applicants '  Western  lines  operating  through  non-forested  territory ; 
provided  that  such  suspension  shall  not  be  construed  as  permitting  the  use  of  lignite 
coal  as  fuel  on  locomotives,  steam  shovels,  ditching  machines,  and  pile  drivers. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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,     ORDER  No.  32836 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicant  company"  under  section  188  of  the  Railway  Act,  1919, 
for  approval  of  the  location  of  its  freight  and  passenger  shelter  at  mileage  85-7, 
in  the  Northwest  Quarter,  Section  33,  Township  11,  Range  5,  West  3rd  Meri- 
dian, at  Coppen,  in  the  Province  of  8  ash  at  chew  an,  as  shown  on  the  plan  dated 
Winnipeg,  August  10,  1922,  on  file  with  the  Board  under  file  Xo.  3226k. 

Friday,  the  8th  clay  of  September,  A.D.  1922. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  Eoyce,  K.C.,  Commissioner. 

Upon  the  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 
The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
freight  and  passenger  shelter  at  mileage  85-7,  in  the  northwest  quarter  of  section  33, 
township  11,  range  5,  west  3rd  meridian,  at  Coppen,  in  the  province  of  Saskatchewan, 
as  shown  on  the  plan  on  file  with  the  Board  under  the  said  tile  No.  32264,  be,  and  it 
is  hereby,  approved. 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 


ORDER  No.  32842 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  for  approval  of  a  passenger  car  Tcnown  as  the  "  Ledoux- 
Jennings  Gas  Car,"  propelled  by  gasolene,  and  shown  on  the  plan  filed  with 
the  Board  under  file  No.  311^30. 

Saturday,  the  9th  day  of  September,  A.D.  1922. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  the  report  and  recommendation  of  its 
Mechanical  Appliance  Specialist, — 

The  Board  orders: 

1.  That  the  applicants  be,  and  they  are  hereby,  authorized  to  operate  upon  their 
railway  the  said  passenger  car,  known  as  the  "  Ledoux-Jennings  Gas  Car,"  propelled 
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by  gasolene  and  constructed  according  to  the  detail  plans  approved  under  Order  No. 
32224,  dated  March  25,  1922,  on  file  with  the  Board  under  file  No.  31430. 

2.  That  the  Board  hereby  reserves  the  right,  at  any  time  hereafter,  upon  the 
report  of  its  Chief  Operating  Officer  or  its  Mechanical  Appliance  Specialist,  to  order 
any  changes  or  improvements  in  the  said  plans,  or  in  any  car  constructed  thereupon, 
which  it  may  seem  necessary  for .  the  safety  and  convenience  of  the  public  or  the 
employees  of  the  applicants;  and  the  Board  further  reserves  the  right  at  any  time 
to  direct  the  discontinuance  of  the  passenger  service  to  be  afforded  by  any  car  built 
according  to  the  said  plans,  and  the  substitution  therefor  of  other  service. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32844 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants"  under  Section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  of  its  fourth-class  station  building  at  Tilney,  Saskat- 
chewan, required  to  be  constructed  under  Order  No.  32500,  dated  June  7,  1922. 

File  No.  31900 

Monday,  the  11th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  rural 
municipality  of  Baildon  No.  131  offering  no  objection,  although  duly  notified  by 
counsel  for  the  applicant  company  and  the  Assistant  Secretary  and  Registrar  of  the 
Board,  under  date  of  August  19  and  August  25,  1922,  respectively, — 

The  Board  orders:  That  the  location  of  the  applicants'  fourth-class  station 
building  at  Tilney,  in  the  province  of  Saskatchewan,  as  shown  on  plan  dated  Regina, 
May  30,  1922,  filed  with  the  Board  under  file  No.  31900,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32854 

In  the  matter  of  the  application  of  resident  farmers  of  the  district  surrounding  the 
Village  of  Kurolci,  Saskatchewan,  for  an  Order  requiring  the  Canadian  National 
Railways  to  appoint  a  station  agent  at  Kurolci. 

File  No.  17582 
Tuesday,  the  12th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  railway  company, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are 
hereby,  directed  to  appoint  a  station  agent  at  Kuroki,  in  the  province  of  Saskatchewan ; 
such  service  to  become  effective  not  later  than  October  15,  1922. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  32877 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company^,  herein-, 
after  called  the  "  applicant  company  ,"  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  th&  location  of  its  standard  A-3  station  building  at 
Superb,  Saskatchewan,  required  to  be  constructed  under  Order  No.  32360, 
dated  May  6,  1922: 

File  No.  31761 

Thursday,  the  21st  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application,  the  rural  municipality  of  Prairiedale  No.  321 
offering  no  objection,  although  duly  notified  as  appears  by  proof  of  service  of  notice 
of  the  application,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  standard  A-3 
station  building  at  Superb,  in  the  province  of  Saskatchewan,  as  shown  on  plan 
No.  2-134,  dated  Winnipeg,  August,  1922,  on  file  with  the  Board  under  file  No.  31761, 
be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32878 

In  the  matter  of  the  application  of  the  Canddian  National  Railways,  hereinafter 
called  the  e(  applicants/'  under  section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  of  station  at  Whittome,  Saskatchewan,  os  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  27163-5. 

Thursday,  the  21st  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  rural  municipality  of  Star  City,  No.  428,  endorsed  on  the  plans  filed, — 

The  Board  orders:  That  the  location  of  the  applicants'  freight  and  passenger 
shelter  at  Whittome,  in  the  province  of  Saskatchewan,  in  the  northeast  quarter  of 
section  35,  township  45,  range  18,  west  2nd  meridian,  as  shown  on  the  plans  on  file 
with  the  Board  under  the  said  file  No.  27163.5,  be,  and  it  js  hereby,  approved. 


S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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Re  Grand  Trunk  Railway  Company's  crossing  at  OriUia  Street,  Wash-ago,  Ontario. 

File  1872.5 

JUDGMENT 

Commissioner  Boyce  : 

The  Chief  Operating  Officer  reports  (September  19,  1922)  that  the  railway  and 
highway  traffic  between  9.30  p.m.  and  6.30  a.m.,  as  indicated  in  the  return  thereof, 
submitted  by  the  railway,  is  so  light  as  to  be  considered  negligible. 

The  traffic  between  these  hours  is  as  follows: — 

Date  Trains       Autos    Other  vehicles  Pedestrians 

August  15   4  7  None  9 

August  16   4  29  None  19 


Sample  traffic  for  hours  following  6.30  a.m. : — 

Trains  Autos  Other  vehicles  Pedestrians 


Aug.  15  - 

16       Aug.  15 

-  16 

Aug.  15  - 

16 

Aug.  15 

-  16 

6, 

.30-  7.30 

  1 

1 

8 

5 

5 

8 

7 

7, 

.30-  8.30 

  1 

9 

18 

1 

3 

10 

25 

(therefore  negligible) 

8 

.30-  9.30 

  2 

1 

14 

12 

2 

4 

16 

14 

9 

.30-10.30 

  1 

2 

26 

15 

5 

9 

14 

15 

10 

.30-11.30 

  1 

15 

21 

6 

1 

15 

15 

11 

.30-12.30 

  1 

0 

22 

17 

1 

2 

14 

15 

12 

.30-  1.30 

  2 

3 

19 

20 

2 

3 

23 

30 

1 

.30-  2.30 

  2 

2 

11 

31 

2 

11 

34 

36 

2 

.30-  3.30 

2 

1 

16 

19 

3 

7 

38 

36 

3 

.30  4.30 

  1 

0 

29 

14 

6 

5 

24 

19 

4 

16 

19 

1 

22 

20 

5 

.30-  6-30 

  0 

1 

22 

11 

3 

3 

10 

11 

6 

.30-  7.30 

  1 

2 

_16 

18 

1 

1 

26 

25 

7 

.30-  8.30 

  0 

1 

24 

21 

1 

5 

61 

33 

8 

.30-  9.30 

  2 

1 

22 

23 

2 

0 

13 

48 

15  hours. .  . 

 17 

16 

269 

264 

43 

60 

328 

329 

  1%5 

iyi4 

is  mis 

2% 

,  4 

22 

22 

With  an  average  of  but  one  train  per  hour,  seventeen  motors,  three  other  vehicles 
and  twenty-two  pedestrians,  total  twenty  vehicles  and  twenty-two  pedestrians  per 
hour,  the  highway  traffic  can  hardly  be  said  to  be  heavy. 

The  sight  lines  are  as  follows — as  shown  on  the  plan  furnished  by  the  railway 
company : — 

Approaching  on  the  highway  from  the  west,  at  200  feet  from  the  crossing  there 
is  a  clear  view  to  the\  south  of  2,000  feet;   at  150  feet  there  is  a  clear  view  to  the 
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south  of  1,500,  and,  at  another  angle,  of  tf>0  Feel  (to  the  station).  Up  to  within  LOO 
feet  of  the  crossing,  on  this,  the  west  side,  the  view  to  the  north  is  obscured  by  high 
ground.  At  100  feet  there  is  a  view  to  the  south  of  100  feet,  and  to  the  north  of 
50  feet. 

Approaching  from  the  east,  at  a  distance  of  200  feet  from  the  crossing  there 
appears  to  be  a  clear  view  to  the  south  of  2,000,  1,500  and  800  feet  from  different 
angles,  and  to  the  north  of  400  feet.  At  150  feet  from  the  crossing  there  is  a  sight 
line  to  the  south  of  1,200  feet  and  to  the  north  of  2,000  and  350  feet,  respectively. 
At  100  feet  there  is  a  view  to  the  south  of  600  feet  and  to  the  north  of  1,500  and  450 
feet  respectively;  and  at  50  feet  from  the  crossing  there  is  a  view  to  the  south, 
including  the  station,  of  300  feet  and  to  the  north  of  300  feet. 

The  station  is  about  300  feet  south  of  the  crossing  and  nearly  all  the  passenger 
trains  are  scheduled  to  stop  there,  Nos.  48  and  49  (through  expresses)  being  dis- 
continued since  September  4.  All  trains,  scheduled  to  stop  at  Washago,  would  be 
at  very  reduced  speed — passing  over  the  highway  300  feet  from  the  station. 

There  is  no  complaint  by  the  municipality,  the  condition  of  this  crossing  being 
presented  to  the  Board  voluntarily  by  the  Inspector  who  reported  upon  the  C.N.R. 
crossing  at  Orillia  street.  No  accident  at  this  crossing  is  mentioned  in  the  Inspector's 
memorandum. 

The  highway  traffic  in  relation  to  trains  is  such  that,  in  my  opinion,  although 
the  view  might  be  clearer  from  the  west,  highway  traffic,  exercising  prudence  and 
caution  in  approaching  the  crossing,  is  reasonably  safe,  and  I  do  not  think  that  the 
situation  calls,  at  present,  for  any  order  which  would  impose  expense  upon  the  rail- 
way— for  protection.  If  any  were  necessary,  speed  restriction  of  six  to  ten  miles  per 
hour  would,  I  think,  afford  ample  protection.  But,  proximity  to  the  station  practically 
affords  that  at  present. 

If  the  municipality  would  erect  and  maintain  on  the  street  300  feet  on  each 
side  of  the  crossing  highway  warning  signs  of  the  type  approved  by  the  Board,  it 
would  be  a  valuable  contribution  towards  safety  of  the  public.  I  would  suggest  that 
this  suggestion  be  passed  on  to  the  municipal  authorities. 

Ottawa,  October  4,  1922. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


ORDER  No.  32888 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "  applicant  company','  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  standard  fourth-class  station  Vnilding 
at  St.  Boswells,  Saskatchewan,  as  shown  on  the  plan  dated  August  10,  1922,  on 
file  with  the  Board  under  file  No.  10799.210. 

Tuesday,  the  26th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  rural  municipality  of  Glen  Bain  No.  105,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  fourth-class 
station  building  at  St.  Boswells,  in  the  province  of  Saskatchewan,  as  shown  on  the 
said  plan  on  file  with  the  Board  under  file  No.  10799.210,  be,  and  it  is  hereby, 
approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  32891 

In  the  matter  of  the  application  of  the  Waskatenan  Board  of  Trade,  in  the  Province 
of  Alberta,  for  an  Order  directing  the  Canadian  National  Railways  to  appoint 
a  station  agent  at  Waskatenan. 

File  No.  30197 

Tuesday,  the  26th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  an  inspector  of  the 
Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  appoint  a  station  agent  at  Waskatenan,  in  the  province  of  Alberta;  such 
'  service  to  become  effective  not  later  than  the  15th  day  of  October,  1922;. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32896 

In  the  matter  of  the  General  Order  of  the  Board  No.  362,- dated  April  19,  1922,  and 
Orders  Nos.  32657,  32759,  and  32835,  dated  respectively  July  21>,  August  16,  and 
September  7,  1922,  suspending,  until  September  20,  1922,  the  provisions  of 
Clause  8  of  the  said.  General  Order  No.  362,  as  set  forth  hi  the  Order;  and  the 
<  Application  of  the  Canadian  National  Railways  for  a  further  extension  of  th® 
provisions  of  the  said  Clause  8. 

File  No.  4741-B-8 
Thursday,  the  28th  day  of  September,  A.D.  1922. 

S.  J,  McLean,  Assistant  Ohief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application,  and  the  report  and 
recommendation  of  its  Chief  Operating  Officer  and  its  Chief  Fire  Inspector,  the 
railway  company  undertaking  to  limit  the  use  of  sub-bituminous  coal  to  such  terri- 
tories as  have  the  least  hazardous  conditions,  and  to  replace  it  by  the  use  of  bitu- 
minous coal  as  rapidly  as  the  latter  can  be  secured, — 

The  Board  orders:  That,  effective  until  November  1,  1922,  the  provisions  of  the 
said  clause  8  of  General  Order  No.  362  be  suspended,  in  so  far  as  they  apply  to  por- 
tions of  the  railway  company's  western  lines  operating  through  non-forested  territory : 
Provided  that  such  suspension  shall  not  be  construed  as  permitting,  the  use  of  lignite 
coal  as  fuel  on  locomotives,  steam  shovels,  ditching  machines,  and  pile  drivers. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  32901 

In  the  matter  of  the  Order  of  the  Board  No.  32830,  dated  September  7,  1922,  approv- 
ing the  Standard  Tariff  of  Maximum  Mileage  Freight  Bates,  C.B.C.  No.  123, 
to  apply  between  stations  on  the  Fredericton  and  Grand  Lake  Coal  and  Railway. 

File  No.  29866.1 

Friday,  the  29th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Railway  Company, — 

The  Board  orders:  That  the  said  Order  No.  32830,  dated  September  7,  1922,  be, 
and  it  is  hereby,  amended  by  striking  out  the  words  "  of  the  Canadian  Pacific  Railway 
Company,  as  lessee  exercising  the  franchises,"  in  the  recital  to  the  order. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32902 

In  the  matter  of  the  Order  of  the  Board  No.  32820,  dated  September  7,  1922,  approv- 
ing the  Standard  Tariff  of  Maximum,  Mileage  Freight  Rates,  C.R.C.  No.  89, 
to  apply  between  stations  on  the  railway  of  the  New  Brunswick  Coal  and 
Railway. 

File  No.  29867.1 

Friday,  the  29th  day  of  September,  A.D.  1922. 

S.  J.  -McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  ( 'omnussioin H . 

Upon  reading  what  is  filed  on  behalf  of  the  railway  coinpaiiy, — 

The  Board  orders:  That  the  said  Order  No.  32829,  dated  September  7,  1922,  be, 
and  it  is  hereby,  amended  by  striking  out  the  words  "  of  the  Canadian  Pacific  Railway 
Company,  as  lessee  exercising  the  franchises,"  in  the  recital  to  the  order;  also  the 
word  "  company "  after  the  words  "  New  Brunswick  Coal  and  Railway,"  in  such 
recital,  and  in  the  third  line  of  the  said  order. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  32907 

In  the  m alter  of  the  Order  of  the  Board  No.  32685,  dated  July  31,  1922,  reducing  the 
train  service  on  the  Grand  Trunk  Railway  Company's  Doucetfs  Landing  Sub- 
division, between  Doucet's  Landing  and  Victoriaville,  Quebec,  owing  to  the> 
urgency  of  the  coal  situation. 

File  No.  13995 

Saturday,  the  30th  day  of  September,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  it  appears  that  the  necessity  for  the  said  reduction  in  train  service 
owing  to  the  urgency  of  the  coal  situation  does  not  now  exist, — 

The  Board  orders:  That  the  said  order  No.  32685,  dated  July  31,  1922,  be,  and 
it  is  hereby,  rescinded. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32917 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  ''applicant  com  puny"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line  of  railway .  from 
A  mo/fanth  to  Alonsa,  for  temporary  service,  for  the  accommodation  of  the  public, 
between  mileage  kh-k  and  62. 

File  No.  29537.9 

Tuesday,  the  3rd  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  0.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Amaranth 
to  Alonsa,  mileage  44-4  to  62,  a  distance  of  17-6  miles. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  32930 

In  the  matter  of  the  application  of  the  Canadian  Northern  Saskatchewan  Railway 
Company,  hereinafter  called  the  "applicant  company"  under  ■  Section  188  of 
the  Railway  Act,  1919,  for  approval  of  the  location  of  its  standard  fourth-class 
station  at  BrooJesby,  Saskatchewan,  as  shown  on  the  plans  on  file  with  the 
Board  under  file  No.  27163.8. 

Friday,  the  6th  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  .Chief  Operating  Officer,  and  the 
consent  of  the  rural  municipality  of  Willow  Creek  No.  458,  endorsed  on  the  plans 
filed  — 

The  Board  orders:  That  the  location  of  the  applicant  company's  standard  fourth- 
class  station  at  Brooksby,  in  the  province  of  Saskatchewan,  as  shown  on  the  plan  on 
file  wTith  the  Board  under  file  No.  27163.8,  be,  and  it  is  hereby,  approved. 

S.  J.  MoLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32932 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants/'  under  Section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  of  standard  passenger  and  freight  shelter  at  Harcus, 
Manitoba,  as  shown  on  the  plans  on  file  with  the  Hoard,  under  file  No.  27163.6. 

Friday,  the  6th  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  rural  municipality  of  Glenella,  endorsed  on  the  plans,— 

The  Board  orders:  That  the  location  of  the  applicants'  standard  fourth-class 
station  at  Harcus,  in  the  province  of  Manitoba,  as  shown  on  the  plans  on  file  with 
the  Board  under  file  No.  27163.6,  be,  and  it  is  hereby,  approved. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


135 


ORDER  No.  32933 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  under  Section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  of  standard  fourth-class  station,  to  be  erected  at 
Alonsa,  Manitoba,  as  shown  on  the  plans  on  file  with  the  Board  under  file  No. 
27163.7. 

Friday,  the  6th  day  of  October,  A.D.  1922. 

S.  J.  McLean.,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  certain  residents  of  the  said  town,  endorsed  on  the  plans, — 

The  Board  orders:  That*  the  location  of  the  applicants'  standard  fourth-class 
station,  to  be  erected  at  Alonsa,  in  the  province  of  Manitoba,  as  shown  on  the  plans 
on  file  with  the  Board  under  file  No.  27163.7,  be,  and  it  is  hereby,  approved. 


S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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Avenue  Road  Subway,  Toronto — Consideration  of  the  Report  of  the  Chief  Engineer 
of  the  Board,  dated  March  11,  1922. 

File  No.  12021.70 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  case  arises  out  of  the  North  Toronto  Grade  Separation,  carried  on  some 
years  ago  under  orders  of  this  Board.  Most  of  the  matters  were  settled  by  agreement, 
and,  finally,  on  the  26th  day  of  December,  1919,  by  Order  No.  29160,  the  Board 
ordered  that  the  Toronto  Street  Bailway  Company  pay  to  the  Canadian  Pacific 
Bailway  Company  the  sum  of  $13,807.01,  with  interest  until  paid,  and  reserved  that 
portion  of  the  account  headed  "  Land  and  Damages "  for  settlement  between  the 
parties,  or,  in  the  event  of  their  failure,  for  further  order  of  the  Board. 

As  they  failed  to  agree  among  themselves,  the  Board  instructed  Mr.  George  A. 
Mountain,  its  Chief  Engineer,  to  investigate  and  report,  and,  after  several  confer- 
ences with  representatives  of  the  interested  parties,  he  did  so  on  the  11th  day  of 
March,  1922,  as  follows: — 

"March  11,  1922. 

A.  D.  Cartwright,  Esq., 
Secretary,  B.R.C., 
Ottawa,  Ont. 

Dear  Sir— File  12021.70.  North  Toronto  Grade  Separation.  Land  damages 
at  Avenue  Road  between  Canadian  Pacific  Railway  and  Toronto 
Railway  Company. 

This  matter  was  referred  to  me  after  I  had  settled  with  the  parties  the 
question  of  the  cost  of  the  subway  in  so  far  as  the  construction  was  concerned. 
Then  the  matter  was  to  be  further  taken  up  as  Regards  land  damages.  The 
last  meeting  was  held  in  Toronto  on  March  4,  1922.  Mr.  C.  H.  Rust  repre- 
sented the  Toronto  Railway  Company  and  Col.  R.  Ripley  the  Canadian  Pacific 
Railway.  We  thoroughly  discussed  all  the  items  in  dispute,  and  I  beg  to  make 
the  following  report. 

I  will  take  the  items  in  order,  as  shown  on  the  statement  submitted  by  the 
Canadian  Pacific  Railway. 

1st.  Purchase  of  houses  Nos.  216  and  218,  required  for  diver- 
sion of  Marlborough  place  $16,287  00 

This  was  necessitated  by  reason  of  the  construction  of  the  sub- 
way, and  I  consider  it  fair  and  reasonable. 

47961—1  r37 
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2nd.  Blake  &  Redden,   London,   England,   costs  re  opposing 

Toronto  Railway  Company  appeal  $    407  86 

This  was  in  connection  with  some  legal  matters  and  Mr. 
Flintoft  agreed  not  to  ask  me  to  report  on  it,  as  he  would  arrange  a 
settlement  of  it  with  Mr.  McCarthy. 

3rd.  H.  H.  Williams,  services  negotiating  re  damages   200  00 

I  consider  this  item  fair  and  just. 

4th.  H.  H.  Williams,  services  negotiating  re  damages   200  00 

I  consider  this  item  fair  and  just. 

5th.  Damages  sustained  re  C.P.R.  houses  on  Avenue  road  at 

northwest  corner  Avenue  road  and  MacPherson  avenue.  .      5,962  50 

This  is  in  connection  with  a  row  of  houses  which  were  no  doubt 
damaged  by  reason  of  the  approach  ramp  cutting  down  the  highway  in 
front  of  it.  The  Canadian  Pacific  Railway,  acting  for  the  parties  in 
the  construction  of  this  North  Toronto  Grade  Separation,  decided  to 
buy  the  whole  of  these  houses  so  as  to  eliminate  the  damage.  They 
held  them  for  a  considerable  time  and  Mr.  Ripley  advised  me  that 
they  have  since  sold  them  all  but  one,  I  think.  Mr.  Ripley  advised 
me  that  they  have  suffered  no  loss  in  this  connection.  Therefore, 
in  my  opinion,  I  do  not  think  that  there  should  be  any  damages 
assessable  in  this  case.  There  was  no  money  changed  hands  and  it 
does  not  appear  to  me  to  warrant  any  charge  against  the  subway. 
I  am,  therefore,  cutting  out  this  item  entirely. 

6th.  Additional  strip  of  land  required  for  two-track  subway, 

16,000  square  feet  at  90  cents   14,400  00 

The  Canadian  Pacific  Railway  were  required  to  build  a  two-track  subway 
and  they  were  permitted,  on  the  north  side,  to  use  a  strip  15  or  20  feet  for  a 
slope,  or  in  lieu  thereof,  a  retaining  wall.  Before  the  work  was  started,  the 
Canadian  Northern  Railway  came  to  an  agreement  with  the  Canadian  Pacific 
Railway  and  decided  to  build  a  four-track  subway.  Therefore,  the  land  required 
for  the  slope  was  covered  by  the  Canadian  Northern  Railway  Track.  In 
other  words,  the  embankment  of  the  Canadian  Northern  Railway  track  passed 
entirely  north  of  the  embankment  of  the  Canadian  Pacific  Railway  and 
eliminated  the  necessity  of  either  building  a  retaining  wall  or  using  land 
for  the  Canadian  Pacific  Railway  slopes.  Therefore,  there  was  no  purchase 
made.  No  money  changed  hands,  and  I  cannot  see  that  this  charge,  which  is 
purely  hypothetical,  should  be  laid  against  the  cost  of  the  subway,  but  there 
is  an  item  of  $3,075,  included  in  the  amount  of  $14,400,  for  a  triangular  piece 
of  land  which  I  think,  in  all  fairness  to  the  Canadian  Pacific  Railway,  they 
should  be  allowed.  It  is  on  lot  79,  at  the  southwest  corner  of  Avenue  road 
and  MacPherson  avenue. 

To  sum  up,  I  think  the  items  shown  below  and  dealt  with  singly  in  this 
report  are  fair  and  just  and  should  be  a  charge  to  land  damages  caused  by 
grade  separation  of  the  Avenue  Road  subway. 

Item  No.  1 — Purchase   of   houses  required   for   diversion  of 

Marlborough  place  $16,287  00 

Item  No.  3 — H.  H.  Williams,  services  negotiating  re  damages..  200  00 
Item  No.  4 — H.  H.  Williams,  services  negotiating  re  damages..  200  00 
Item  No.  6 — Triangular  piece  of  land  on  lot  79,  southwest 

corner  of  Avenue  road  and  MacPherson  avenue. .      3,075  00 
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Of  these  items,  10  per  cent  is  chargeable  to  the  Toronto  Eailway  Com- 
pany under  the  order.  Interest  should  be  added  from  the  date  of  purchase  to 
the  present  time,  as  it  is  over  a  period  of  ten  years.  I  presume  that  the  rate 
of  interest  might  vary,  but  that  could  be  figured  out  by  both  parties. 

I  would  suggest  that  a  copy  of  my  report  be  sent  to  each  party  for  any 
comments  they  wish  to  make  thereon. 

Yours  truly, 

GEO.  A.  MOUNTAIN, 

Chief  Engineer." 

A  copy  of  this  was  sent  to  the  Canadian  Pacific  Railway  Company  and  the 
Toronto  Street  Railway  Company,  but,  as  the  former  declined  to  accept  the  report, 
the  matter  came  before  the  Board  for  a  hearing  on  the  5th  day  of  May  last,  at  which 
the  Canadian  Pacific  Railway  Company  and  the  Toronto  Street  Railway  Company 
were  represented  by  counsel,  and  at  which  the  city  of  Toronto  failed  to  appear, 
stating  in  a  letter  to  the  Board,  dated  the  2nd  day  of  May,  1922,  that  its  interests 
were  identical  with  the  Canadian  Pacific  Railway  and  that  it  was  not  a  party  to  the 
exceptions  taken  by  the  Toronto  Railway  Company  and  had  no  objection  to  urge 
the  adjustment  determined  by  Colonel  Ripley. 

There  was  no  objection  to  the  following  items: — 

No.  1 — Purchase  of  houses  required  for  diversion  of  Marlborough 

place.  .  .  '   $16,287  00 

No.  3 — H.  H.  Williams,  services  negotiating  re  damages   200  00 

No.  4 — H.  H.  Williams,  services  negotiating  re  damages..   ..  ..   ..        200  00 

Item  No.  2 — At  the  hearing  it  was  evidenced  that  some  portion  of  this  had  been 
paid  by  way  of  taxed  costs,  and  I  did  not  think  the  Canadian  Pacific  Railway  Com- 
pany were  pressing  very  hard  for  its  inclusion. 

Two  important  items,  however,  were  discussed,  upon  which  this  Board  must  make 
a  decision.    These  were: — 

Item  No.  5 — Damages  sustained  re  Canadian  Pacific  Railway  houses 
on  Avenue  road  at  northwest  corner  Avenue  road  and  Mac- 
Pherson  avenue  $  5,962  50 

Item  No. .  6 — Additional  strip  of  land  required  for  two-track  subway, 

16,000  square  feet  at  90  cents   14,400  00 

In  Mr  Mountain's  report  he  stated  that  he  had  been  advised  by  Mr.  Ripley  that 
they  had  sold  all  these  houses  but  one  and  that  they  had  suffered  no  loss  in  this  con- 
nection, and,  therefore,  Mr.  Mountain  decided  it  should  not  be  included  in  the 
amount  chargeable  in  part  to  the  Toronto  Street  Railway  Company.  At  the  hearing, 
Mr.  Ripley  admitted  that  he  had  made  practically  the  same  statement  to  Mr.  Moun- 
tain as  appears  in  the  report,  but,  on  further  investigation,  found  he  was  in  error, 
and  the  Canadian  Pacific  Railway  filed  a  statement  as  follows: — 

"  Financial  Statement  on  Canadian  Pacific  Railway  Houses,  Avenue  Road, 
Corner  Avenue  Road  and  MacPherson  Avenue  n 


Purchase  price  in  1910  .  .  $35,150  00 

Purchase  expense  2J  per  cent                                      .  878  75 

Interest  to  1919 — Nine  years  at  5  per  cent   15,817  50 

Taxes  paid  on  above  property   c   6,091  13 

Sales  expense  2  per  cent  on  $22,700 — See  below.  ...  454  00 

Insurance  $52.50  for  nine  years   472  50 

Repairs  1  per  cent  per  year — Nine  years  on  $30,510.  .  2,745  90 

  $61,609  78 

Sold  five  houses  in  1919  for   22,700  00 

Value  two  houses  left  over  (1919  values)   8,50000 

Credit    for    No.    260    which    would    have    remained  4,640  00 

Rents  received   19,522  96 

  $55,362  96 


Loss  on  properties  4   $  6,246  82 


Bill  showed  $5,962.50  in  November,  1919. 
47961— 1J 
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On  further  investigation,  Mr.  Mountain  reported  to  the  Board  that,  at  a  confer- 
ence between  Colonel  Ripley,  Mr.  Rust,  and  himself,  on  the  23rd  of  June  last,  they 
went  over  these  items  again,  and  it  was  agreed  that  item  No.  5,  $5,962.50,  should  be 
allowed,  but  they  did  not  agree  as  to  the  question  of  interest  upon  this  amount,  and, 
therefore,  this  item  should  be  allowed  in  making  up  the  total  paid  by  the  Canadian 
Pacific  Railway  for  land  damages. 

This  brings  me  to  the  important  question  in  dispute  between  the  parties,  viz., 
item  No.  6,  being  the  16,000  square  feet  of  land  required  for  a  two-track  subway, 
amounting  to  $14,400.  It  is  agreed  by  all  parties  that,  if  payment  for  this  strip  of 
land  is  to  be  allowed,  then  the  figures  are  correct. 

I  find  that  the  work  was  authorized  by  Order  No.  22855,  dated  the  12th  day  of 
November,  1914,  which  is  as  follows: — 

"  ORDER  No.  22855 

The  Board  of  Railway  Commissioners  for  Canada 

In  the  matter  of  the  apportionment  of  the  cost  of  the  grade  separation  wi)rk 
at  North  Toronto  (exclusive  of  Yonge  Street). 

File  No.  12021.70 

Thursday,  the  12th  day  of  November,  A.D.  1914. 

D'Arcy  Scott,  Assistant  Chief  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  the  hearing  of  the  matter  at  the  sittings  of  the  Board  held  in 
Ottawa,  May  5,  1914,  in  the  presence  of  counsel  for  the  city  of  Toronto,  the 
Canadian  Pacific  Railway  Company^  and  the  Toronto  Street  Railway  Com- 
pany, and  what  was  alleged, — 

It  is  ordered: 

1.  That  ten  per  cent  of  the  cost  of  the  separation  of  grades  at  Avenue 
road,  North  Toronto,  be  borne  and  paid  by  the  Toronto  Street  Railway  Com- 
pany. 

2.  That  twenty  per  cent  of  the  cost  of  the  subway  at  Davenport  road, 
Spadina  road,  and  Howland  avenue  (not  exceeding  $5,000  in  any  one  case)  be 
paid  out  of  the  "  Railway  G-rade  Crossing  Fund." 

3.  That  after  deducting  the  contribution  from  the  Toronto  Street  Rail- 
way Company  and  the  "  Railway  Grade  Crossing  Fund "  (leaving  Yonge 
street  out  of  consideration),  twenty-five  per  cent  of  the  remainder  be  borne 
and  paid  by  the  city  of  Toronto;  the  said  contributions  to  be  based  upon  the 
cost  of  the  work  necessary  to  elevate  two  tracks  with  thirteen-foot  centres,  on 
the  Canadian  Pacific  Railway,  as  shown  on  the  plan  approved  herein,  and  the 
construction  of  the  necessary  subways,  together  with  and  including  the  cost 
of  making  connections  with  and  alterations  to  sidings  in  existence  on  the 
26th  day  of  May,  1912,  in  order  to  give  proper  access  thereto;  the  city's  con- 
tribution to  be  for  all  highways  at  which  grade  separation  is  effected,  except 
Yonge  street,  from  the  east  of  Summernill  avenue  to  a  point  where  the  grade 
runs  out  west  of  Dovercourt  road. 

4.  That  the  remainder  of  the  cost  of  the  said  work  be  borne  and  paid  by 
the  Canadian  Pacific  Railway  Company. 

D'ARCY  SCOTT, 
Assistant  Chief  Commissioner, 
Board  of  Railway  Commissioners  for  Canada." 

The  interpretation  of  section  3  of  this  order,  in  my  judgment,  is  the  whole 
matter  to  be  decided. 
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At  first,  it  was  the  intention  to  elevate  the  tracks  of  the  Canadian  Pacific  Kail- 
way  Company  alone,  and,  later  on,  it  was  decided  that  the  Canadian  Northern 
Ontario  Eailway  tracks  should  also  be  elevated  and  should  run  alongside  those  of 
the  Canadian  Pacific  Eailway.  After  certain  payments  from  the  Eailway  Grade 
Crossing  Fund,  10  per  cent  of  the  total  cost  was  to  be  paid  by  the  Toronto  Street 
Eailway  Company,  25  per  cent  by  the  city  of  Toronto,  and  the  remainder  by  the 
Canadian  Pacific  Eailway  Company,  "  the  said  contributions  to  be  based  upon  the 
cost  of  the  work  necessary  to  elevate  two  tracks  with  thirteen-foot  centres  on  the 
Canadian  Pacific  Eailway  as  shown  on  the  plans  approved  herein,  and  the  construc- 
tion of  the  necessary  subways,  together  with  and  including  the  cost  of  making  con- 
nections with  and  alterations  to  sidings  in  existence  on  the  26th  day  of  May,  1912, 
in  order  to  give  proper  access  thereto." 

As  I  construe  this  clause,  the  cost  of  the  work  is  to  be  ascertained  by  the  neces- 
sary cost  of  elevating  two  tracks  with  thirteen-foot  centres  on  the  Canadian  Pacific 
Eailway,  and  it  seems  to  me  that,  in  arriving  at  the  cost  with  this  statement  as  a 
basis,  it  is  unimportant  whether  the  two  tracks  were  actually  constructed  by  them- 
selves or  in  conjunction  with  the  Canadian  Northern  Eailway  Company.  It  is 
alleged,  and  I  believe  correctly,  that  the  Canadian  Pacific  Eailway  did  not  actually 
purchase  the  land  in  question,  because,  instead  of  using  it  for  their  northern  slope, 
their  embankment  was  maintained  by  the  construction  of  the  Canadian  Northern, 
and,  therefore,  Mr.  Mountain  feels  that,  as  the  land  was  not  actually  purchased,  it 
should  not  be  included  in  the  cost. 

I  regret  to  say  I  am  unable  to  agree  with  this  contention.  It  was  a  method  pro- 
vided by  the  order  of  this  Board  for  ascertaining  the  cost,  and,  once  the  quantities 
and  prices  are  admitted,  it  seems  to  me  there  is  no  way  of  eliminating  this  item.  It 
is  unnecessary  to  go  into  the  arguments  advanced  by  the  railway  companies  showing 
where  large  savings  were  made  in  the  cost  of  the  work  by  reason  of  the  construction 
of  the  Canadian  Northern  road,  all  of  which  enured  to  the  benefit  of  the  Toronto 
Street  Eailway.  The  words  in  clause  3  of  the  order  herein  referred  to  provide  the 
method  by  which  the  cost  is  to  be  ascertained,  and,  therefore,  must  be  construed 
literally,  and  the  $14,400  should  be  included  in  the  cost  of  the  work. 

I,  therefore,  find  that  the  total  cost  of  this  work  would  be  as  follows: — 

Item  No.  1   $16,287  00 

Item  No.  3    200  00 

Item  No.  4   200  00 

Item  No.  5    5,962  50 

Item  No.  6    14,400  00 

As  the  question  of  interest  was  not  settled  by  the  parties,  I  think  it  should  be 
allowed  on  items  No.  1,  No.  3,  and  No.  4,  at  the  rate  of  5  per  cent  per  annum  from 
the  date  of  the  order  authorizing  the  work,  viz.,  the  12th  day  of  November,  1914,  to 
date,  which  would  amount  to  $2,450.  As  to  item  No.  5,  no  agreement  having  been 
made  and  it  being  made  up  of  a  number  of  items  and  part  of  the  property  remaining 
unsold,  I  have  allowed  interest  for  two  years  at  5  per  cent,  amounting  to  $596.25. 
As  to  item  No.  6, -as  this  was  for  land  which  was  not  actually  purchased,  I  do  not 
see  that  the  railway  company  would  be  entitled  to  interest  thereon,  and,  therefore, 
allow  no  interest  on  this  item.  This  would  make  a  total  of  $37,049.50  for  the  prin- 
cipal and  $3,046.25  for  interest,  or  a  total  of  $40,095.75  as  the  amount  due  the  Cana- 
dian Pacific  Eailway  Company.  Under  the  order,  the  Toronto  Street  Eailway 
Company  would  pay  10  per  cent  thereof,  amounting  to  $4,009.57,  and  an  order  should 
issue  accordingly. 

Ottawa,  Ont.,  August  30,  1922. 

McLean,  Assistant  Chief  Commissioner: 


Under  section  12,  subsection  2,  the  point  involved  as  to  item  No.  6  being  a 
question  of  law,  the  opinion  of  the  Chief  Commissioner  who  presided  prevails.  At 


142 


the  same  time,  I  may  say  that  I  have  carefully  examined  the  record  of  the  hearing 
of  the  Board  in  connection  with  which  after  the  hearing  on  May  5,  1914,  Order  No. 
22855  issued  on  November  12,  1914. 

The  record  shows  that  there  was  specifically  presented  to  the  Board  in  argument 
by  the  Canadian  Pacific  Railway  Company  the  proposition  that  the  Board  should, 
as  to  the  distribution  of  cost — the  situation  as  to  the  Canadian  Northern  Railway 
Company  being  covered  by  statutory  obligation — direct  its  attention  to  considering 
the  separation  of  grades  of  the  Canadian  Pacific  Railway  alone,  and  it  was  set  out 
that  it  was  proper  to  consider  the  Canadin  Pacific  grade  separation  independently 
of  the  additions  made  to  the  cost  by  the  Canadian  Northern  coming  alongside  of  the 
Canadian  Pacific,  and  that  it  was  this  cost  of  the  Canadian  Pacific  independently 
considered  that  should  be  borne  in  mind  in  making  the  apportionment. 

Subsequent  to  the  hearing,  a  draft  order  was  prepared  and  forwarded  to  counsel 
for  the  city  of  Toronto,  the  Canadian  Pacific  Railway  Company,  and  the  Toronto 
Street  Railway  Company.  The  Canadian  Pacific  Railway  Company,  through  its 
counsel,  suggested  in  letter  of  October  27,  1914,  that  clause  3  of  the  draft  order 
should  read  as  follows: — 

"  That  after  deducting  the  contributions  from  the  Toronto  Street  Railway 
Company  and  the  '  Railway  Grade  Crossing  Fund '  (leaving  Yonge  street  out 
of  consideration)  twenty-five  per  cent  of  the  remainder  be  borne  and  paid  by 
the  city  of  Toronto;  the  said  contributions  to  be  based  upon  the  cost  of  the 
work  necessary  to  elevate  the  two  tracks  on  the  Canadian  Pacific  right  of  way 
as  shown  on  plan  and  the  construction  of  the  necessary  subways,  together 
with  and  including  the  cost  of  making  connections  with  and  alterations  to 
sidings  and  tracks  now  existing  and  as  shown  on  the  said  plan  and  located  on 
both  sides  of  the  Canadian  Pacific  right  of  way  in  order  to  give  proper  access 
thereto,  the  city's  contribution  to  be  for  all  highways  at  which  grade  separa- 
tion is  effected,  except  Yonge  street,  from  east  of  Summerhill  avenue  to  a 
point  where  the  grade  runs  out  west  of  Dovercourt  road." 

In  addition  to  the  draft  order  having  been  sent  to  counsel  for  the  city  of 
Toronto  and  the  Toronto  Street  Railway  Company,  there  was  also  sent'  to  them  a 
copy  of  clause  3  as  proposed  by  Mr.  Beatty,  for  their  submissions  in  connection 
therewith. 

Mr.  Geary,  in  his  letter  of  November  3,  1914,  used  the  following  words: — 

"  My  recollection  is  that  there  was  considerable  argument  on  the  question 
of  what  tracks  were  to  be  elevated,  and  it  was  concluded  that  what  should  be 
elevated  is  '  two  tracks.'  Mr.  Beatty's  suggestion  is  to  elevate  the  '  two  tracks  9 
as  shown  on  a  plan.  This,  of  course,  will  probably  mean  a  much  wider  fiil 
inasmuch  as  the  tracks  are  farther  apart  than  is  necessary.  What  I  under- 
stood was  that  there  was  to  be  track  elevation,  in  the  cost  of  which  the  city 
was  to  share,  of  sufficient  dimensions  to  hold  two  tracks  of  the  Canadian 
Pacific  Railway  at  the  usual  centres.  This  was  in  acceding  to  the  contention 
of  the  city  that  the  result  of  any  other  disposition  would 'be  to  enable  the 
Canadian  Pacific  Railway  to  build,  at  the  joint  cost  of  the  Canadian  Pacific 
Railway  and  the  city,  a  viaduct  wide  enough  to  accommodate,  not  only  two 
tracks  of  the  Canadian  Pacific  Railway,  but  a  track  of  the  Canadian  Northern, 
and,  in  that  way,  to  obtain  from  the  Canadian  Northern  a  substantial  contri- 
bution to  the  cost,  for  which  contribution  the  city  would  get  no  credit  what- 
ever. If  the  Canadian  Pacific  Railway  wants  a  wider  viaduct  than  is  neces- 
sary to  accommodate  two  tracks,  it  should  be  at  its  own  expense,  which 
expense,  no  doubt,  in  the  end  would  be  largely  borne  by  the  Canadian  Northern 
Railway." 

No  communication  by  way  of  comment  on  clause  3  was  received  from  counsel 
for  the  Toronto  Street  Railway  Company.  Thereafter  the  order  issued  on  November 
14,  as  indicated. 
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By  reference  to  clause  3  of  the  order  as  issued  it  will  be  found  that  there  are 
three  differences  in  wording  as  between  the  draft  clause  proposed  by  the  Canadian 
Pacific  Railway  Company  after  receiving  the  draft  and  the  order  as  issued.  The 
following  shows  in  a  comparative  way  the  provisions  of  clause  3  of  the  order  as 
issued  and  the  provisions  contained  in  Mr.  Beatty's  draft,  the  differences  in  the 
latter  being  shown  by  the  words  in  brackets  and  italicized: — 

That  after  deducting  the  ( contributions)  contribution  from  the  Toronto 
Street  Railway  Company  and  the  Railway  Grade  Crossing  Fund  (leaving  Yonge 
stret  out  of  consideration)  twenty-five  per  cent  of  the  remainder  be  borne  and 
paid  by  the  city  of  Toronto:  the  said  contribution  to  be  based  upon  the  cost 
of  the  work  necessary  to  elevate  ( the  two  tracks  on  the  Canadian  Pacific  right 
of  way  as  shown  on  plan)  two  tracks,  with  thirteen-foot  centres  on  the  Cana- 
dian Pacific  Railway  as  shown  on  the  plan  approved  herein  and  the  con- 
struction of  the  necessary  subways  together  with  and  including  the  cost  of 
making  connections  with  and  alterations  to  sidings  ( and  tracks  now  existing 
and  as  shown  on  the  said  plan  and  located  on  hoth  sides  of  the  Canadian. 
Pacific  right  of  way)  in  existence  on  the  26th  day  of  May,  1912,  in  order  to 
give  proper  access  thereto;  the  city's  contribution  to  be  for  all  highways  at 
which  grade  separation  is  effected,  except  Yonge  street  from  east  of  Summer- 
hill  avenue  to>  a  point  where  the  grade  runs  out  west  of  Dovercourt  road. 

While  no  reasons  for  judgment  issued  on  the  1914  hearing  referred  to,  it  is- 
evident  from  the  argument  at  the  hearing  and  the  submissions  made  in  regard  to 
the  form  of  draft  order  that  the  point  involved  in  Mr.  Beatty's  argument  was  fully 
considered  by  the  Board,  and  the  form  of  the  order  considered  in  connection  with 
what  is  contained  in  the  record  makes  it  clear  that  the  words  "  .  .  .  .  the  said 
contributions  to  be  based  upon  the  cost  of  the  work  necessary  to  elevate  two  tracks 
with  thirteen-foot  centres  on  the  Canadian  Pacific  Railway  as  shown  on  the  plan 
approved  herein  .  .  .  ."  were  designedly  drafted  with  a  view  to  making  explicit 
that  the  computations  as  to  contribution  were  tied  up  to  a  structure  providing  for 
two  tracks  of  the  Canadian  Pacific,  and  the  necessary  expenses  in  connection  with 
the  construction  thereof. 

I  agree  in  the  disposition  of  the  various  matters  involved  as  set  out  in  the 
reasons  for  judgment  of  the  Chief  Commissioner. 

September  8,  1922. 

Commissioner  Boyce  concurred. 

Commissioner  Rutherford: 

I  concur  in  the  judgment  of  the  Chief  Commissioner,  except  as  to  crediting 
the  Canadian  Pacific  Railway  Company  with  item  No.  6,  in  that  company's  state- 
ment of  expenditures  in  connection  with  Avenue  road  subway,  as  referred  to  in  the 
said  judgment. 

This  item  No.  6  involves  a  sum  of  fourteen  thousand  four  hundred  dollars 
($14,400)  which  the  Canadian  Pacific  Railway  Company  has  charged,  as  being  the 
price  of  16,000  square  feet  of  land  included  in  the  original  estimate  of  cost,  on  the 
presumption  that  the  land  in  question  would  have  to  be  purchased  by  the  railway 
company,  in  order  to  elevate  its  two  tracks  with  thirteen-foot  centres,  as  provided 
in  the  agreement.  The  said  sum  of  fourteen  thousand  four  hundred  dollars 
($14,400)  with  interest  on  same  ($5,337.86)  is  included  in  the  total  of  $51,809.58 
as  shown  by  the  Canadian  Pacific  Railway  Company's  statement  which  forms  the 
basis  of  the  apportionment  of  charges  to  the  city  of  Toronto  and  the  Toronto  Street 
Railway  Company. 

Owing  to  the  participation  of  the  Canadian  Northern  Railway  Company  in  the 
construction  of  these  subways,  which  necessitated  the  purchase  and  use  by  that 
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company  of  the  16,000  square  feet  of  land  in  question,  the  said  land  was  not 
actually  purchased  by  the  Canadian  Pacific  Railway  Company,  and  its  purchase 
price  should  therefore,  in  my  opinion,  not  be  allowed. 

The  Chief  Commissioner,  in  his  judgment,  refuses  to  allow  the  Canadian 
Pacific  Railway  Company  the  interest  on  the  amount  for  the  eight  years  which 
have  elapsed  between  1914  and  1922,  on  the  ground  that  the  land  was  not  actually 
purchased. 

I  agree  that  the  Canadian  Pacific  Railway  Company  is  not  entitled  to  this 
interest,  but  I  cannot  agree  that  it  is  entitled  to  the  principal,  or  to  the  interest 
which,  inferentially,  the  sum  involved  will  earn  in  the  future. 

Ottawa,  October  3,  1922. 


Complaint  of  the  National  Dairy  Council  of  Canada  on  behalf  of  the  Manufacturers' 
S'ection  of  the  Alberta  Dairymen's  Association,  re  freigKt  rates  on  butter  east 
and  west  of  Calgary  and  Edmonton. 

File  30686.3 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner:  ■ 

The  complaint  as  launched,  as  per  letter  of  the  general  council,  secretary  and 
treasurer,  dated  December  27,  1921,  dealt  with  the  rates  on  butter,  in  carloads,  from 
Calgary  and  Edmonton  to  Montreal  and  Vancouver.  It  was  pointed  out  that  since 
1914  the  rates  had  been  materially  increased.  The  following  submission  was 
made: — 

"  Bearing  in  mind  the  very  great  reduction  that  has  taken  place  in  the 
price  of  butter  since  the  increases  were  authorized  and  the  necessity  of 
developing  mixed  farming  in  Alberta,  I  beg  to  submit  that  the  present  rates, 
both  east  and  west  of  Calgary  and  Edmonton,  on  butter,  are  excessive  and 
should  be  reduced." 

The  matter  was  set  down  for  hearing  and  spoken  to  at  Ottawa  on  February  23, 
1922.  While  only  Calgary  and  Edmonton  as  shipping  points  were  named  in  the 
complaint  as  originally  filed,  at  the  hearing  counsel  enlarged  his  complaint  to 
include  the  rates  from  other  points  in  the  Prairie  Provinces  to  Vancouver  and 
Montreal;  and  requested  the  re-establishment  of  the  rates  that  were  in  effect  in 
1917.  With  one  or  two  exceptions,  the  rates  of  1917  are  the  same  as  the  rates 
of  1914. 

It  was  represented  that  the  reduction  in  rates  would  be  for  the  benefit  of  the 
farmer.    Counsel,  at  p.  1675,  stated: — 

"  I  am  speaking  from  the  farmers'  point  of  view,  because  those  central- 
izers  who  make  and  sell  butter  are  really  just  the  representatives  of  the 
farmers.  There  is  a  recognized  spread  between  what  the  farmer  gets  for  his 
butter  fat  and  what  the  creamery  gets  for  the  butter,  and  the  higher  the 
price  for  the  butter,  why,  the  higher  the  price  the  farmer  gets  for  his  butter 
fat.  So  that  it  is  really  the  point  of  view  of  the  dairy  farmer  in  the  western 
provinces  that  I  think  I  am  justified  in  speaking  for." 

It  was  also  alleged  that  there  has  been  some  difficulty  in  competing  in  the 
Vancouver  market  on  account  of  butter  importations  from  New  Zealand  under  low 
ocean  freight  rates  and  an  advantage  through  the  rate  of  exchange,  although  in 
respect  of  this  there  appears  to  have  been  also  the  influence  of  an  abnormal  situation 
which  is  described  by  counsel  at  p.  1676,  as  follows: — 

"  The  English  market  has  been  in  an  unfortunate  condition,  due  to  the 
fact  that  the  decontrol  of  butter  by  the  British  Government  went  into  effect 


145 


on  the  1st  of  April  last.  During  the  war  and  subsequent,  the  butter  market 
in  England  was  controlled  by  the  British  Government.  On  the  1st  of  April 
last,  they  relinquished  control,  and  there  was  a  great  deal  of  butter  that 
they  had  on  hand,  in  storage,  placed  upon  the  market,  and  that  has  had  a 
depressing  effect.  The  result  has  been  not  only  to  shut  out  shipments  from 
Canada  to  England,  but  to  cause  New  Zealand  butter  which  would  other- 
wise have  gone  to  England  to  come  to  Vancouver  to  try  and  get  a  marked; 
there." 

The  following  discussion  at  p.  1684  sums  up  the  complaint  and  the  relief 
desired : — 

"The  Assistant  Chief  Commissioner:  Just  another  question,  Mr.  Scott. 
You  spoke  of  rates  to  Vancouver  and  of  rates  to  Montreal.  I  take  it  the 
movement  to  Vancouver  is  the  more  important  one.  You  speak  of  New 
Zealand  butter  competition,  but  at  Montreal  you  are  directly  adjacent  to  or 
in  the  short  haul  movement  to  the  Eastern  Townships. 

"  Mr.  Scott  :  Yes,  Montreal,  of  course,  is  pretty  well  supplied  by  a  very 
good  producing  territory. 

"The  Assistant  Chief  Commissioner:  So  then,  I  take  it,  the  essence  of 
your  complaint  is  the  question  of  getting  something  analogous  to  a  com- 
modity rate  to  meet  the  water  competition  of  New  Zealand  butter  at 
Vancouver. 

"  Mr.  Scott  :  Yes,  at  the  moment  that  is  the  most  serious  portion  of  the 
problem;  but  our  desire  to  get  low  rates  to  Montreal,  or  lower  rates  than  at 
present  exist  to  Montreal,  is  founded  on  the  intention  to  stimulate  exports 
to  Great  Britain." 

The  present  rates  are  considerably  below  the  peak  reached  in  September,  1920. 
Taking  typical  shipping  points,  the  situation  with  regard  to  the  butter  rates  under 
complaint  may  be  summarized  as  follows: — 


To  Vancouver 

From                                         (Rates  in  cents  per  100  lbs.) 

1917  Peak,  1920      Present  rate 

Calgary                                                                 91  154  137 

Edmonton                                                              91  154           .  137 

Moose  Jaw  '                                    'l37  231 J  1921 

Winnipeg                                                               147  248*  221 


To  Montreal 
(Rates  in  cents  per  100  lbs.) 

Effective  Effective 
December      June  8,  1922 
1917  Peak,  1920  1,  1921  (When  for  export) 


Calgary   194  345  3071  246 

Edmonton   194  345  3071  246 

Moose  Jaw   154  2771  247J  210 

Winnipeg   108  200  1781  161 


In  comparison  with  other  traffic  moving  under  class  or  commodity  rates  (except 
certain  articles  of  low-grade  traffic),  butter  has  not  been  subjected  to  any  greater 
increase  and  has  received  equal  decrease  (greater,  in  the  case  of  shipments  to  Mon- 
treal for  export)  since  the  peak  in  1920.  Attention  is  directed  to  the  establish- 
ment by  the  railways,  since  the  hearing,  of  reduced  rates  on  butter  from  Western 
Canadian  points  to  Montreal  for  export,  effective  June  8,  1922.  These  rates  reduced 
those  complained  of  at  the  hearing  by  the  following  percentages:  From  Manitoba 
points,  10  per  cent;  from  Saskatchewan  points,  15  per  cent;  from  Alberta  points, 
20  per  cent.  The  reduction  has  been  graded  in  case  of  the  higher  rates  for  the  longer 
hauls. 
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The  production  and  value  of  creamery  butter,  taken  from  the  records  of  the 
Dominion  Bureau  of  Statistics,  for  the  three  Prairie  Provinces,  are  given  below: — 


MANITOBA 

Creamery  Butter 

Year  Pounds  Cents  per  pound 

1900                                                         1,557,010  $    292,247  18-76 

1907    -1,561,398  388,427  24.87 

1910                                                         2,050,487  511,972  24-96 

1915                                                            5,839,667  '  1,693,503  28-99 

1916                                                         6,574,510  2,038,109  31  00 

1917                                                            7,050,921  2,595,472  36-80 

1918                                                         8,436,962  3,897,476  46-19 

1919                                                         8,268,342  4,350,693  52-61 

1920                                                            7,578,549  4,282,731  56.51 

1921                                                         8,5.41,095  3,253,057  38-08 

SASKATCHEWAN 

Creamery  Butter 

Year  Pounds  Cents  per  pound 

1900                                                           143,645  $     29,362  20-44 

1907                                              ..           132,803  36,599  27-55 

1910                                                           1,548,696  381,809  24-65 

1915                                                         3,811,014  1,055,000  27.68 

1916  '                     4,310,669  1,338,180  31-04 

1917  '                     4,220,758  1,575,965  37-33 

1918                                                            5,009,014  2,221,403  44-34 

1919                                                         6,622,572  3,495,172  52-77 

1920                                                         6,638,656  3,727,140  56  14 

1921                                                          7,030,053  2,552,698  36.31 

ALBERTA 

Creamery  Butter 

Year  Pounds  Cents  per  pound 

1900                                                            601,489  $    123,305  20-49 

1907                                                        1,507,697  362,782  24  06 

1910  .                                                     2,149,121  533,422  24-82 

1915                                                            7,544,148  2,021,448  26-79 

1916                                                         8,521,784  2,619,248  30-72 

1917                                                        8,943,971  3,414,541  38-17 

1918                                                          9,053,237  4,025,851  44.46 

1919    11,822,890  6,132,733  51-87 

1920   ;  11,821,291  6,555,509  55-45 

1921   '..  12,929,264  4,478,585  34-63 


Note. — The  figures  for  1921  are  preliminary,  being  subject  to  final  correction  when  all 

the  returns  are  complete. 

The  matter  as  presented  is  not  based  on  the  contention  that  the  rates  are  out 
of  line  on  butter  as  compared  with  other  commodities,  or  that  butter  is  paying  an 
inordinate  proportion  of  the  increase  in  rates;  which  was  found  necessary,  as  com- 
pared with  the  burden  on  other  commodities.  The  reasonableness  of  the  rates,  as 
railway  rates,  bearing  in  mind  the  question  of  railway  costs,  was  not  attacked.  The 
application  was,  in  substance,  the  contention  that  because  the  selling  price  of  butter 
had  gone  down  since  the  rates  were  increased  the  rates  should  be  accordingly  reduced. 

The  principle  of  charging  what  the  traffic  will  bear  is  one  of  the  factors  which 
has  been  recognized  in  connection  with  rate  regulation.  At  the  same  time,  it  has 
not  been  accepted  as  the  only  factor.  If  a  reduction  in  the  price  of  a  commodity  is 
to  automatically  bring  with  it  a  reduction  in  the  rate,  it  would  logically  follow  that  an 
increase  in  the  price  of  a  commodity  would  automatically  carry  with  it  an  increase 
in  the  rate.  This  principle  has  not  been  accepted  by  the  Board  as  valid.  The  mere 
ability  of  an  article  to  pay,  aside  from  the  question  of  whether  the  increase  in 
revenue  to  be  derived  from  the  increased  rate  is  justifiably  necessary,  is  not  a  con- 
clusive justification  for  an  increase  in  rate.  In  the  increase  in  rates  which  Canada 
has  had  to  face,  the  increase  in  rates  was  not  made  at  the  same  time  as  prices  went 
up.  A  considerable  period  of  time  elapsed  before  the  rates  were  increased,  and  the 
justification  for  the  increase  was  the  increased  cost  to  which  the  railways  were  sub- 
jected. 
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In  the  application,  there  is  apparent  the  idea  that  the  needs  of  a  shipper  in 
respect  of  carrying  on  his  business  on  a  profitable  basis  afford  a  criterion  of  reason- 
ableness of  rates. 

In  Canadian  Portland  Cement  Co.  vs.  G.T.  and  Bay  of  Quinte  By.  Cos.,  9  Can. 
By.  Cas.,  209,  reference  was  made  to  the  fact  that  coal  entered  largely  into  the  cost 
of  production  of  the  output  of  the  applicants,  who  had  to  compete  in  open  markets 
with  similar  factories  who  were  also  to  be  accorded  more  favourable  treatment.  The 
judgment  held  that  the  "  equality "  section  of  the  Act  was  concerned  with  traffic 
conditions  and  not  with  the  equalization  of  the  costs  of  production;  and  it  was  also 
further  set  out,  at  p.  211: — 

"  It  is  no  part  of  the  obligations  of  the  railways,  under  the  Railway  Act, 
to  equalize  costs  of  production  through  lowered  rates  so  that  all  may  compete 
on  an  even  keel  in  the  same  market." 

The  same  position  was  set  out  in  Dominion  Sugar  Co.  vs.  Can.  Freight  Asm., 
Ik  Can.  By.  Cas.,  188.    There,  at  p.  195,  the  following  language  is  to  be  found: — 

"  In  developing  his  position,  counsel  for  applicant  said  in  substance  he 
desired  to  average  up  the  total  of  the  raw  sugar  rates  in  and  the  refined  sugar 
rates  out.  He  contended  that  it  was  unfair  to  blanket  the  refined  sugar  unless 
the  raw  sugar  was  also  blanketed.  Coupled  with  his  references  to  the  position 
said  to  exist  as  to  water-borne  transportation  of  raw  sugar  into  Montreal,  it 
would  appear  that  this  is  a  contention  that  aside  from  any  question  of  the 
.  reasonableness  of  the  rates  railways  are  required  through  reduction  of  rates 
to  place  manufacturers  situated  in  different  sections  of  the  country  on  an 
even  keel  as  to  costs  of  production.  But  the  Board  has  already  held  that  this 
position  is  untenable:  Canadian  Portland  Cement  Co.  vs.  Grand  Trunk  and 
Bay  of  Quinte  By.  Cos.,  9  Can.  By.  Cas.,  211." 

The  matter  was  also  developed  in  Western  Betail  Lumbermen's  Assn.  vs.  CP., 
C.N.,  and  G.T.P.  By.  Cos.,  20  Can.  By.  Cas.,  155,  where  the  following  language  was 
used,  at  p.  158 : — 

"A  railway  company  is  not  called  upon  so  to  adjust  its  rates  that  the 
shipper  will  always  be  able  to  carry  on  his  business  at  a  profit.  The  rate  is 
only  one  item  in  the  shipper's  costs.  The  obligation  of  the  railway  company  is 
to  charge  a  reasonable  rate.  It  is  not  called  upon,  through  the  reduction  of  a 
rate,  to  guarantee  that  the  business  will  be  carried  on  at  a  profit.  In  other 
words,  the  needs  of  the  business  and  the  way  in  which  it  is  carried  on  are  not 
the  measure  of  the  reasonableness  of  the  rate." 

The  burden  is  on  the  railway  of  maintaining  reasonable  rates.  The  needs  of 
the  producer  as  affected  by  changed  commercial  conditions  do  not  afford  a  final 
measure  of  what  a  reasonable  rate  should  be. 

The  matter  was  also  developed  from  the  standpoint  of  competition  existing  at 
Vancouver  and  Montreal.  As  already  indicated,  reduced  rates  have  been  filed,  since 
the  hearing,  by  the  railways  on  the  export  movement  by  way  of  Montreal.  At  Mont- 
real, so  far  as  local  consumption  is  concerned,  the  butter  production  of  the  Eastern 
Townships  must  be  borne  in  mind;  and  as  already  indicated,  what  is  complained  of  at 
Vancouver  is  the  competition  of  New  Zealand  butter. 

The  two  phases  of  competition  involved  then  are  water  and  market  competition. 
So  far  as  competition  in  general  is  concerned,  it  has  been  recognized  that  a  carrier 
is  not  obligated  to  meet  a  lower  rate  made  by  a  competing  foreign  road;  and  failure 
to  meet  it  is  not  necessarily  evidence  of  the  unreasonableness  of  the  higher  rate. 

Dominion  Sugar  Co.  vs.  Can.  Frt.  Assn.,  ut  supra,  pp.  191,  192. 

A  toll  obtaining  on  one  railway  cannot  be  claimed  to  be  unjustly  discriminatory 
simply  because  a  toll  on  another,  which  is  put  into  effect  for  competitive  reasons,  is 
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lower,  it  being  within  the  discretion  of  the  carrier  whether  it  shall  meet  competition 
or  not. 

Edmonton  Clover  Bar  Sand  Co.  vs.  G.T.P.  By.  Co.,  17  Can.  By.  Cos.,  95. 
See  also  in  re  Passenger  Tolls,  20  Can.  By.  Cas.,,  223. 

Turning  now  to  the  matter  of  water  competition,  the  Board  held  in  Blind  Biver 
Board  of  Trade  Case,  15  Can.  By.  Cas.,  11+6,  that  in  the  case  of  a  compelled  toll 
based  on  water  competition,  it  is  the  privilege  of  the  carrier,  in  its  own  interest, 
to  meet  water  competition;  but  it  is  not  the  privilege  of  the  shipper  to  demand 
less  than  normal  tolls  because  of  such  competition  which  the  railway  in  its  discretion 
does  not  choose  to  meet.  The  decision  in  question  summarized  the  decisions  of  the 
Board  on  water  competition  down  to  that  date. 

In  Dominion  Sugar  Co.  vs.  G.T.,  CP.,  C.W.  &  L.E.  and  Pere  Marquette  By. 
Cos.,  17  Can.  By.  Cas.,  21+0,  it  was  stated  at  pp.  21+1+,  21+5: 

"  A  very  elementary  principle  followed  by  all  rate-regulating  commis- 
sions is  that  while  companies  may  put  in  rates  to  meet  water  competition,  they 
cannot  be  compelled  to'  do  so.    .    .  ." 

See,  also,  in  this  connection  Nanaimo  Board  of  Trade  vs.  G.P.B.  Co.,  20  Can.  By. 
Cas.,  221+ ;  BowTby  vs.  Halifax  and  Southwestern  By.  Co.,  Ibid  231;  and  Boards  of 
Trade  of  Montreal  and  Toronto  and  Canadian  Manufacturers'  Assn.  vs.  Canadian 
Freight  Assn.,  21  Can.  By.  Cos.,  77. 

So  far,  then,  as  water  competition  is  concerned,  it  is  in  the  discretion  of  the 
railways  to  make  special  reductions  to  meet  this,  and  the  fact  that  a  reduction  may 
not  be  made  to  meet  water  competition  is  not  of  itself  evidence  of  the  unreasonable- 
ness of  the  existing  rate,  in  the  absence  of  evidence  pointing  thereto. 

Evidence  indicating  the  unreasonableness  of  the  existing  rate  aside  from  the 
water  competitive  situation  has  not  been  adduced.  As  was  pointed  out  at  the  hear- 
ing, pp.  1700-1701:— 

"The  Assistant  Chief  Commissioner:  It  seems  to  me  that  this  case 
differentiates  entirely  from  Mr.  Symington's  case.  You  say,  quite  frankly, 
that  from  the  standpoint  of  cost  of  operation  you  are  not  attempting  to 
approach  the  case  in  that  way  at  all. 

"  Mr.  Scott  :  That  is  a  sort  of  second  string. 

"The  Assistant  Chief  Commissioner:  But  you  cannot  play  two  strings. 
We  have  had  no  evidence  as  to  the  cost  of  service  to  the  railways.  Your  argu- 
ment is  entirely  what  your  clients  can  afford  to  pay  for  the  service." 

Turning  to  the  question  of  market  competition,  in  Montreal  Produce  Merchants' 
Assn.  vs.  G.T.  and  CP.  By.  Cos.,  9  Can.  By.  Cas.,  232,  the  Board  has  before  it  a 
nunlber  of  complaints  involving,  inter  alia,  the  allegation  that  cheese  and  bacon  are 
complementary  commodities,  and  that  the  price  of  cheese  is  regulated  in  England 
by  that  of  bacon.  It  was  urged  that  this  should  be  considered  in  Canada  in  fixing 
the  rate  basis ;  and  it  was  held,  at  p.  21+0,  after  referring  to  the  English  and  American 
authorities,  that  this  was  a  phase  of  the  competition  of  markets  and  that  it  was  in 
the  discretion  of  the  railway  whether  it  should  or  should  not  make  rates  to  meet 
competition  of  markets. 

In  a  complaint  made  February  1,  1910,  by  the  British  Columbia  Sugar  Refining 
Co.  vs.  Can.  Pac.  By.  Co.,  10  Can.  By.  Cas.,  169,  at  pp.  172,  173,  the  Board  ruled— 

"  It  is  entirely  in  the  discretion  of  the  Canadian  Pacific  Railway  whether 
it  shall  meet  on  the  movement  of  sugar  from  Vancouver  to  Winnipeg  and 
other  points  mentioned  in  the  complaint  the  rate  introduced  by  the  Pere 
Marquette  from  Wallaceburg  to  the  same  points;  and  the  parties  should  be  so 
advised." 
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"  This  principle  does  not  relieve  the  railway  with  the  higher  rate  from 
attack  on  its  rates  as  unreasonable;  but  the  fact  that  it  does  not  reduce  its 
rates  to  meet  the  rates  of  its  competitor  does  not  afford  any  essential  measure 
of  the  unreasonableness  of  the  rates  which  it  is  charging." 

Dominion  Sugar  Co.  vs.  Can.  Frt.  Assn.,  Ik  Can.  Ry.  Cas.,  188,  at  pp. 
191,  192. 

See  also  Canadian  Oil  Cos.  vs.  G.T.,  CP.,  and  C.N.  Ry  Cos.,  12  Can.  Ry. 
Cas.,  350,  at  p.  356. 

It  was  also  held  in  Graham  Co.  vs.  Can.  Freight  Assn.,  22  Can.  Ry.  Cas.,  355, 
at  p.  359:— 

"  The  Board  has  more  than  once  held  that  it  is  within  the  discretion  of 
the  railway  whether  it  shall  or  shall  not  make  rates  to  meet  the  competition 
of  markets." 

See  the  citations  therein  referred  to. 

Where,  as  in  the  present  instance,  an  application  is  launched  turning  upon  the 
question  of  water  competition  and  marked  competition,  there  are  two*  ways  of 
establishing  a  case: — 

(1)  Evidence  may  be  adduced  showing  that  the  railway  rates  as  rates  place  an 
unreasonable  burden  upon  the  commodity  concerned  as  compared  with  other  com- 
modities. This  has  not  been  done,  nor  has  it  been  alleged  that  there  is  an  unreason- 
able burden  from  the  railway  rate  standpoint.  As  already  indicated,  what  has  been 
emphasized  is  the  question  of  the  need  of  the  producer. 

(2)  In  the  absence  of  an  attack  upon  the  reasonableness  of , the  rates,  then  it 
may  be  alleged  that  the  rates  are  unjustly  discriminatory.  It  has  not  been  estab- 
lished that  the  rates  involved  are  unjustly  discriminate  ry. 

Counsel  submitted  that  having  in  mind  "  the  necessity  of  developing  mixed 
farming  in  Alberta  "  the  rates  were  excessive.  That  is  to  say,  the  need  of  diversifying 
agricultural  production  was  to  be  taken  as  a  criterion  of  what  the  rate  should  be. 

At  page  1680  of  the  evidence,  counsel  made  an  argument  in  this  respect,  from 
the  standpoint  of  public  policy,  as  to  the  necessity  of  stimulating  milk  production. 
At  the  same  time,  he  frankly  stated  in  this  connection :  "  Of  course,  this  is  an  argu- 
ment that  should  be  made  more  to  the  railways  than  to  the  Board    .    .    .  ." 

In  discussion  as  to  what  had  taken  place  in  regard  to  live  stock  rates,  which 
were  referred  to  as  affording  an  analogy,  the  following  comment  of  Commissioner 
Rutherford,  at  p.  1701  of  the  evidence,  is  pertinent: — 

"  Commissioner  Rutherford:  That  is  what  made  me  refer  to  the  fact  that 
the  live  stock  reductions  were  brought  about  by  conference  with  the  railway 
companies,  and  I  cannot  help  thinking  that  if  you  are  going  to  make  a 
compassionate  appeal  the  proper  place  to  make  that  appeal  is  to  the  railway 
companies  rather  than  to  the  Board." 

The  method  of  presentation  involved  in  this  phase  of  the  matter  is  not  unusual, 
and  on  this  account  a  word  of  comment  making  clear  the  nature  of  the  jurisdiction 
of  the  Board  is  justifiable.  The  Board  is  given  power  to  deal,  inter  alia,  with  the 
reasonableness  of  the  rates.  It  is  nowhere  authorized  by  Parliament  to  be  an  arbiter 
of  industrial  policy.  Opinions  may  differ  as  to  different  lines  of  development,  but 
the  Board's  functions  in  approaching  a  rate  situation  are  concerned  with  ascertaining 
the  reasonableness  of  the  rate,  not  with  applying  to  a  rate  situation  a  preconceived 
opinion  as  to  what  type  or  method  of  industry  should  be  helped  by  a  modification  of 
the  rate. 

In  other  words,  while  members  of  the  Board  may  and  do,  as  Canadians,  sympa- 
thize with  policies  of  economic  development  which  may  through  increasing  diversity 
lead  to  greater  economic  solidarity,  it  is  not  their  general  opinions  but  the  powers 
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conferred  on  them  by  the  Eailway  Act  which  determine  what  they  ,can  do.  Very 
wide  powers,  it  is  true,  are  given  under  the  Railway  Act;  but  the  Railway  Act  is 
not  to  be, construed  as  if  it  were  a  blank  cheque  to  be  filled  in  as  members  of  the 
Board  see  fit.  It  is  not  the  Board's  function,  as  delegated  by  Parliament,  to  make 
rates  to  develop  business,  but  to  deal  with  the  reasonableness  of  rates  either  on 
complaint  or  of  its  own  motion. 

British  .Columbia  News  Co.  vs.  Express  Traffic  Assn.,  13  Can,.  By.  Cas.,  176, 
at  p.  178. 

"  Looked  at  from  the  standpoint  of  an  experimental  rate  for  the  develop- 
ment, of  business,  it  must  be  recognized  that  an  express  company  in  putting 
in  of  its  own  volition  a  low  rate  basis  to  develop  business  has  a  greater  initial 
discretion  than  is  possessed  by  the  Board  through  the  medium  of  its  Orders." 

Ibid 

See  also  Roberts  vs.  C.P.R.  Co.,  18  Can.  By.  Cas.,  350,  at  p.  355. 

Reference  may  also  be  made  to  application  of  the  Bed  Deer  Valley  Coal 
Operators'  Assn.,  for  consideration  of  rates  on  coal  from  Alberta,  Board's  File  28678 . 5, 
published  in  Board's  Orders  and  Judgments,  Vol.  10,  p.  66,  at  p.  70. 

In  another  connection,  when  it  was  alleged  that  international  competition  had 
been  increased  because  the  Dominion  Government  had  removed  the  duty,  and  it  was 
asked  that  there  should  be  a  decrease  in  Canadian  railway  rates  to  effect  this,  the 
Board  used  the  following  language: — 

"  In  ,  the  case  before  us,  while,  personally,  I  have  sympathy  with  the 
c  territorial  sectarianism '  which  desires  industries  to  be  established  in  one's 
own  country  in  preference  to  a  foreign  country,  the  matter  of  sympathy  affords 
no  justification  for  the  reduction  asked.  The  existing  rate  not  having  been 
shown  to  be  unreasonable,  it  is  in  the  discretion  of  the  Canadian  railways 
whether  they  shall  meet  these  rates  and  conditions  which  are,  in  great  degree, 
due  to  trade  competition,  situation  advantage,  and  remission  of  duties." 

Canadian  Oil  Cos.  vs. ,  Grand  Trunk,  Canadian  Pacific  and  Canadian  Northern 
By.  Cos.,  12  Can.  By.  Cos.,  350,  at  p.  358. 

While  sympathizing  with  the  conditions  involved,  the  position  is  that  it  has  been 
absolutely  necessary,  on  account  of  the  conditions  with  which  all  Canadians  are 
acquainted,  to  increase  freight  rates.  Since  the  increases  were  made  in  1920,  there 
have  been  from  time  to  time  such  decreases  in  rates  as  the  Board  has  found  justi- 
fiable. The  commodity  herein  involved  has  shared  in  the  general  decreases.  In 
addition,  as  pointed  out,  a  special  revision  has  been  made  on  the  movement  to 
Montreal. 

On  full  consideration,  it  does  not  appear  that  at  the  present  time  and  on  the 
record  before  the  Board  a  further  reduction  can  de  directed. 
September  26,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioners  Ruther- 
ford and  Lawrence  concurred. 
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Complaint  of  Messrs.  Zwicker  &  Company,  of  Lunenburg ,  N.S.,  against  L.C.L.  rates 
charged  on  fish  from  Lunenburg  to  Halifax  and  Yarmouth,  N..S. 

File  27101.12 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Messrs.  Zwicker  &  Company,  of  Lunenburg,  N.S.,  made  complaint  against  the 
rates  applying  on  less  than  carload  movements  of  dry  salted,  green  salted,  or  pickled 
fish,  from  Lunenburg  to  Halifax  and  Yarmouth.  The  ratings  provided  in  the  Cana- 
dian Freight  Classification,  both  for  carload  and  less  than  carload  movements,  are 
as  follows: — 

Page         Item  Fish  L.C.L.  C.L. 

82  60    Pickled  or  salted  ;  in  pails,  casks  or  barrels  4  5 

82  62    Salted,  dried  or  smoked;  in  boxes,  bundles  or 

wooden  drums   3  5 

According  to  the  evidence,  the  shipments  involved  are  principally  dried  fish, 
taking  third  class  rates  in  L.C.L.  Since  the  hearing  there  has  been  a  general  reduc- 
tion in  rates,  effective  December  1,  1921,  under  the  provisions  of  the  Board's  General 
Order  No.  350.  The  class  rates  in  effect  at  the  time  of  the  hearing  and  as  subse- 
quently reduced  are: — 


Class 

(Rates 

in  cents 

100  lbs.) 

From  Lunenburg 

3 

4 

5 

Date 

effective 

40! 

34! 

27 

Jan. 

1,  1921 

37| 

32 

25 

Dec. 

1,  1921 

44! 

34! 

Jan. 

1,  1921 

49 

41| 

32 

Dec. 

1,  1921 

For  the  movement  of  this  fish  in  carload  quantities,  there  are  special  commodity 
rates  published  which  are  on  a  much  lower  basis  than  the  normal  fifth  class  rate, 
viz : — 

Rate  in  cents 

Per  1  00  lbs.         Effective  date 

From  Lunenburg  to  Halifax..   13 J  Jan.  1,  1921 

12!  Dec.  1,  1921 

From  Lunenburg  to  Yarmouth  ".   ..        19!  Jan-  1.  1921 

18  Dec.  1,  1921 

Note. — To  the  above  rates  a  terminal  charge  of  3  cents  per  100  pounds  is  added  on 
traffic  exported. 


No  specific  commodity  rates  are  published  covering  the  movement  in  less  than 
carload  quantities,  and  the  third-class  rates  consequently  apply  on  the  dried  fish. 

The  complaint  arises  from  the  difficulty  which  the  complainants  state  is  experi- 
enced in  endeavouring  to  compete  with  the  Halifax  fish  merchants  in  the  West 
Indies  market  for  shipments  in  less  than  carload  quantities,  it  being  alleged  that 
they  are  unable  to  compete  under  present  conditions,  as  they  have  to  work  on  a 
small  margin  and  the  less  than  carload  rate  charged  them  is  too  great  to  enable  them 
to  meet  competition. 

According  to  the  submission  of  the  railway,  this  trade  is  ordinarily  in  carload 
quantities,  in  respect  to  which  complainants  experience  no.  particular  difficulty  in 
meeting  competition,  but  under  the  market  conditions  at  the  time  existing,  some 
parties  in  the  West  Indies  were  calling  for  quotations  in  small  lots,  and  it  appeared 
that  the  Halifax  shippers,  who  carried  large  stocks,  were  securing  the  business.  The 
railway,  therefore,  took  the  position  that  the  complaint  originated  from  a  temporary 
condition  and  was  not  sufficiently  serious  to  justify  the  establishment  of  reduced 
rates  for  less  than  carload  movements.  The  railway  alleged  other  dealers  at  Lunen- 
burg had  advised  that  reduced  less  than  carload  rates  were  not  required. 
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No  evidence  was  submitted  or  figures  given  which  would  indicate  how  much 
business  complainants  had  lost  to  their  Halifax  competitors  or  what  volume  they 
might  ship  in  L.C.L.  quantities  if  lower  rates  were  established.  With  a  view  to 
developing  what  business  has  been  lost  through  the  competition  complained  of,  the 
following  discussion  took  place  at  the  hearing: — 

"The  Assistant  Chief  Commissioner:  To  whom  have  you  lost  sales; 
have  you  actually  lost  sales  to  some  of  your  competitors,  on  account  of  the 
rate? 

"Mr.  Zwicker:  Yes,  we  think  so.  If  they  could  not  get  it  from  us  they 
would  get  it  from  Halifax.    It  would  be  $2.25  a  package  cheaper. 

"  The  Assistant  Chief  Commissioner  :  So  that  it  really  gets  down  to  a 
question  of  being  equalized  with  your  Halifax  competitor? 

"  Mr.  Zwicker  :  Yes." 

So  far  as  relates  to  the  volume  of  business  which  might  move  if  reduced  L.C.L. 
rates  were  established,  the  record  reads: — 

"The  Chief  Commissioner:  How  much  of  this  business  do  you  think 
reasonably  could  be  expected  in  a  year;  that  is,  the  wholesale  business? 

"Mr.  Zwicker:  I  can  hardly  answer  that.  We  would  have  to  get  after 
our  customers.  If  these  rates  could  be  arranged  so  that  we  could  quote,  we 
could  then  see  what  business  we  could  get.  In  the  meantime  it  is  off,  on 
account  of  the  correspondence  we  have  had.   We  could  not  receive  any  orders."'' 

The  railway  filed  a  statement  of  shipments  of  fish  from  Lunenburg  to  Halifax 
and  Yarmouth  during  the  period  January  to  August,  inclusive,  1921.  The  total 
movement  was  9,177,329  pounds,  of  which  9,063,820  pounds,  or  98-75  per  cent,  moved 
in  carloads,  and  113,509  pounds,  or  1-25  per  cent,  in  L.C.L.  Six  of  the  seventeen 
L.C.L.  shipments  paid  the  carload  rate  and  minimum  weight.  Of  the  L.C.L.  ship- 
ments, twelve  were  shipped  by  W.  G.  Smith  &  Co.,  and  the  railway  states  this  firm 
were  waited  upon  and  they  advised  that  reduced  L.C.L.  rates  were  not  required; 
and  it  is  noted  that  while  the  special  carload  commodity  rates  are  published  from  a 
number  of  other  districts,  as  well  as  Lunenburg,  and  that  while  the  statement  showed 
shipments  being  made  from  Lunenburg  alone  by  eight  different  shippers,  there  has 
been  no  complaint  from  any  other  point  or  shipper.  No  L.C.L.  shipments  are  shown 
as  having  been  made  by  Zwicker  &  Company  during  this  period. 

The  foregoing  figures,  however,  include  the  entire  movement  from  Lunenburg 
to  Halifax  and  Yarmouth,  i.e.,  for  local  use  and  for  distribution  beyond  to  various 
destinations,  and  consequently  give  no  indication  of  the  volume  of  the  West  Indies 
traffic. 

The  rates  under  complaint  were  attacked  not  as  to  the  unreasonableness  of  the 
rates  in  themselves,  but  on  the  ground  of  competition  necessitating  something  lower 
than  the  present  rates.  It  appears  from  the  evidence  that  the  carload  special  com- 
modity rates,  which  are  on  a  very  low  basis,  were  originally  made  largely  against 
water  competition,  and  have  been  continued  to  assist  the  shippers  in  meeting  market 
competition. 

So  far  as  water  competition  is  concerned,  it  has  been  recognized  over  and  over 
again  in  various  decisions  of  this  Board  that  the  extent  to  which  water  competition 
shall  be  met  is  in  the  discretion  of  the  railway.  The  Board  has  also  held  that  it  is 
not  the  privilege  of  the  shipper  to  demand  less  than  normal  rates  because  of  such 
competition,  unless  the  railway,  in  its  own  interest,  chooses  to  meet  it.  This  prin- 
ciple of  water'  competition  has  also  been  recognized  practically  by  all  rate-regulating 
commissions.  (Canadian  Oil  Cos.  vs.  G.T.,  CP.  and  C.N.R.  Cos.,  12  C.R.C.,  851; 
and  Blind  River  Board  of  Trade  Case,  15  C.R.C.,  1^6). 

The  Board  has  also  held  that  it  is  in  the  discretion  of  the  railway  whether  it 
shall  or  shall  not  make  rates  to  meet  the  competition  of  markets.    The  same  prin- 
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ciple  applies  here  as  in  the  case  of  water  competition.  (Montreal  Produce  Mer- 
chants Ass'n  vs.  G.T.R.  and  O.P.R.  Cos.,  9  C.R.C.,  282;  and  B.C.  Sugar  Refining 
Co.  vs.  C.P.R.,  10  C.R.C.,  171.) 

This  complaint  is  based  on  market  competition,  and  apart  from  the  foregoing 
considerations,  the  extent  of  the  evidence  adduced  by  complainants  bearing  on  such 
competition  is  the  bare  statement  that  they  are  unable  to  meet  Halifax  competition. 
For  an  application  to  succeed  on  such  grounds,  it  seems  to  me  to  be  incumbent  upon 
complainants  to  furnish  some  conclusive,  confirmative  evidence  in  support  of  their 
contentions.  How  much  business  do  the  Halifax  merchants  obtain  in  L.C.L.  ship- 
ments to  the  West  Indies;  is  the  volume  large  or  small?  What  proportion  of  this 
might  the  complainants  reasonably  expect  to  share?  Are  there  other  considerations 
apart  from  the  question  of  the  rate  that  have  a  bearing  on  the  situation?  "(Vhat 
reduction  in  rate  would  be  necessary  to  give  complainants  an  opportunity  of  com- 
peting? A  reduction  might  be  made  and  it  would  not  be  sufficient,  therefore,  of  no 
use  and  simply  a  paper  rate. 

All  these  considerations  are  particularly  relevant,  but  no  evidence  is  before  the 
Board  in  respect  to  them. 
September  30,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  concurred. 


Re  accident  at  public  crossing  one  mile  east  of  Wainfleet.  ■ 

Application  of  Grand  Trunk  re  slow  order  on  this  .crossing,  in  view  of  fact  that  Order 
of  the  Board  No.  10102  provided  that  no  further  protection  was  necessary  at 
the  crossing  in  question. 

File  9437.426. 

Commissioner  Boyce: 

INFORMAL  RULING 

By  Order  No.  10102,  dated  April  7,  1910,  the  railway  company  was  relieved, 
"  for  the  present,"  from  providing  further  protection  at  this  crossing,  thereby  removing 
the  speed  restriction  of  ten  miles  an  hour  heretofore  imposed  by  statute,  8-9,  Edward 
VII,  chapter  32,  amending  section  275  of  the  Railway  Act  (as  it  then  stood)  in 
consequence  of  an  accident  which  occurred  December  13,  1909. 

On  April  13,  1922 — twelve  years  after  the  above  order  was  made — another  accident 
occurred  at  this  crossing  whereby  James  McKnight,  of  Marshville,  Ont.,  was  injured. 
At  the  time  of  this  accident  there  was  no  protection  at  this  crossing  other  than  that 
provided  by  the  usual  statutory  requirements  incident  to  every  crossing. 

In  the  report  of  the  last-mentioned  accident  ("  Schedule  A  ")  made  to  the  Board 
by  the  railway  company,  under  section  292  of  the  then  Railway  Act,  and  general 
orders  of  the  Board  Nos.  244  and  361,  the  railway  company  referred  to  a  slow  order, 
dated  April  13,  1922,  imposed  by  reason  of  the  latter  accident  (pursuant  to  statute — 
section  275  of  the  old  Act  cited  above),  and  also  mentioned  the  previous  accident  of 
December,  1909. 

The  accident  was  then  investigated  by  the  Board,  and  the  Inspector  reported — 
April  27,  1922 — that  the  injured  man  was  alone  responsible  for  the  occurrence,  and 
recommended  that  the  railway  company  be  relieved  from  the  speed  limitation  imposed 
by  statute  (now  section  309  of  Railway  Act,  1919),  but  no  order  was  made. 

Mr.  Chisholm,  K.C.,  for  the  railway  company,  contended  that  it  was  not  necessary 
that  a  speed  restriction  should  have  been  imposed  at  this  crossing,  for  the  reason 
that  by  Order  10102,  of  April  7,  1910,  hereinbefore  referred  to,  it  was  declared  that 
in  the  opinion  of  the  Officers  of  the  Board  the  crossing  required  no  further  protec- 
tion, and  the  company  was  relieved  from  providing  further  protection,  and  in  his, 
Mr.  Chisholm's  opinion,  a  slow  order  was  not  necessary  following  the  accident  of 
April  13,  1922. 
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The  substance  of  Mr.  Chisholm's  objection,  submitted  for  the  ruling  ot  the 
Board,  is  that  because  by  Order  10102  of  April  7,  1910,  it  was  declared  that  the 
crossing  required  no  further  protection,  and  that,  for  the  present,  the  railway  company 
be  relieved  from  providing  further  protection  thereat,  the  statute  (section  309  (c)  of 
the  Eailway  Act,  1919)  did  not  apply  automatically  so  as  to  impose  the  speed  restric- 
tion of  ten  miles  an  hour. 

In  short,  that  the  conditions  of  the  crossing,  twelve  years  ago,  being  such  as 
are  set  out  in  the  Order  No.  10102,  and  being  then  declared  satisfactory  so  as  to 
relieve  "  for  the  'present "  the  railway  company  from  providing  further  protection,  are 
not  affected  by  the  recent  accident  so  as  to  bring  section  309  (c)  into  operation — 
for  the  alleged  reason  that  the  crossing  "  is  protected  to  the  satisfaction  of  the  Board," 
as  declared,  in  effect,  by  the  twelve-year  old  order — and  is  within  the  exception  of 
the  last  words  of  that  section — "  unless  and  until  such  crossing  is  protected  to  the 
satisfaction  of  the  Board." 

The  section  involved  in  Mr.  Chisholm's  contention  is  section  309  (c)  of  the 
Railway  Act,  1919,  which  reads  as  follows: — 

"  309.  No  train  shall  pass  at  a  speed  greater  than  ten  miles  an  hour — 
"(c)  over  any  highway  crossing  at  rail  level,  if  at  such  crossing,  sub- 
sequent to  the  first  day  of  January,  one  thousand  nine  hundred  and  five, 
a  person  or  vehicle  using  such  crossing,  or  an  animal  being  ridden 
or  driven  over  the  same,  has  been  struck  by  a  moving  train,  and 
bodily  injury  or  death  thereby  caused  to  such  person  or  to  any  other 
person  using  such  crossing,  unless  and  until  such  crossing  is  protected 
to  the  satisfaction  of  the  Board." 

I  cannot  read  this  section  in  any  other  way  than  as  a  statutory  restriction  of 
the  speed  automatically  applying  in  the  event  of  any  accident  occurring  of  the  class 
described,  and  continuing  "  until  the  crossing  is  protected  to  the  satisfaction  of  the 
Board." 

The  effect,  as  I  understand  it,  of  such  an  accident  as  is  specified  in  the  section 
is  to  impose,  immediately  and  automatically,  a  speed  restriction  of  ten  miles  an  hour 
at  the  crossing  where  the  accident  happens,  the  crossing  thereby,  as  it  were,  becoming 
condemned  (or  under  suspicion)  as  a  danger  spot,  until  the  circumstances  attending 
the  accident — including  the  condition  of  the  crossing,  have  been  examined  into  by 
this  Board,  the  responsibility  for  the  accident  placed,  and  the*  crossing  is  protected 
to  the  Board's  satisfaction,  with  a  view  to  preventing  a  recurrence  of  it.  I  think 
that  the  demands  of  public  safety,  to  promote  which  the  section  is  passed,  and  to 
conserve  which  is  one  of  the  most  important  functions  of  this  Board,  require  such 
an  interpretation,  even  if  the  wording  of  the  section  were  not  free  from  ambiguity. 
I  think,  however,  that  there  is  no  ambiguity  in  the  wording  of  the  section. 

This  crossing  has  never  been  protected  otherwise  than  by  the  usual  statutory 
methods — sign  posts,  whistling  posts,  return  fencing,  cattle  guards  and  crossing 
signs.  The  Order  stating  that  it  requires  no  further  protection,  at  present,  is  twelve 
years  old,  and  I  am  strongly  of  opinion  that  it  would  be  contrary  to  the  spirit  and 
letter  of  the  section  cited  to  invoke  it  to  overcome  possibly  greatly  changed  and  more 
hazardous  conditions,  including  possibly  an  enormous  increase  of  highway  traffic 
with  obstruction  of  view. 

But  the  section  does  not  distinguish  between  specially  protected  crossings  and 
those  having  only  statutory  requirements.  It  applies  to  "  any  highway  crossing,"  and 
its  inhibition  continues  "unless  and  until"  ("to  the  time  when")  such  crossing  is 
protected  to  the  satisfaction  of  the  Board. 

The  protection  contemplated  is  clearly  relative  to  the  nature  of  the  accident— 
and  is  to  be  remedial  in  its  nature — or  it  would  not  be  protection  qua  that  class  of 
accident,  and  the  use  of  the  adverb  "until"  in  conjunction  with  "unless"  indicates, 
to  my  mind,  that  future  protection,  i.e.,  such  protection  as,  after  the  accident,  the 
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Board  may  consider  satisfactory,  having  regard  to  all  the  circumstances  contributing 
to  the  accident  that  has  happened,  is  what  is  contemplated,  intended,  and,  in  my 
opinion,  clearly  expressed,  and  the  protection  thus  contemplated  may  be  original,  so 
fai  as  the  Board's  direction  is  concerned,  or  it  may  be  cumulative  to  any  special 
protection  the  Board  may  have  previously  ordered  and  the  inadequacy  of  which  may 
have  been  demonstrated  by  the  circumstances  of  the  accident. 

It  follows  from  the  foregoing  that  in  every  case  of  accident  within  the  section  w 
cited  there  is  imposed  by  statute  the  speed  restriction,  and  that  restriction  continues 
until  the  Board,  by  Order,  being  satisfied  with  the  conditions  as  to  protection  of  the 
crossing  at  the  date  of  the  order,  removes  the  restriction  by  a  declaration  that  the 
crossing  is  protected  to  the  satisfaction  of  the  Board.  I  think  this  practice  should 
be  universally  followed  in  all  cases  of  accident  falling  under  the  section. 

The  objection,  therefore,  must  be  overruled. 

Ottawa,  October  9,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  Assistant  Deputy  Chief 
Commissioner  McLean,  Deputy  Chief  Commissioner  Nantel,  and  Commissioners 
Rutherford  and  Lawrence  concurred. 


Complaint  of  the  Township  of  Orford  against  the  Michigan  Central  Railroad 

Company  re  drainage. 

File  2S436.1 

RULING 

The  township  alleged  that  "  some  years  ago  a  municipal  drain  was  constructed 
by  the  township  council,  said  drain  crossing  the  right  of  way  of  the  Michigan  Central 
Railroad  at  a  point  about  three-quarters  of  a  mile  east  of  Muirkirk  station,  in  the 
said  township  of  Orford,  the  course  of  such  drain  being  laid  out  to  cross  the  said 
right  of  way  in  an  angling  direction,  but  when  the  said  railroad  company  constructed 
the  culvert  under  their  road-bed  it  was  put  in  at  right  angles  to  the  tracks  and  there- 
fore deflected  the  flow  of  the  waters  of  this  drain  against  the  banks  of  the  drain  on 
the  north  side,  and  by  constant  wear  has  caused  considerable  damage  to  the  lands 
of  the  adjacent  owner,  Mr.  A.  J.  Gillies. 

"  Mr.  Gillies  has  applied  to  the  municipal  council  for  some  relief  from  the 
damage  being  caused,  and  the  reeve  of  the  township  has  applied  personally  to  the 
engineer  or  solicitor  of  the  Michigan  Central  Railroad  Company  at  St.  Thomas,  and 
was  there  informed  that  the  company  could  do  nothing  in  the  matter. 

"  The1  course  of  the  drain  at  its  point  of  turning  is  on  the  said  railway  com- 
pany's right  of  way,  and  the  township  council  has  therefore  no  jurisdiction  to  go  on 
and  make  any  repairs  or  construct  a  bulkhead  or  breakwater. 

"In  view  of  the  conditions  herein  set  out  will  your  Board  kindly  send  on  an 
engineer  to  investigate  at  an  early  date." 

Subsequently  the  township  informed  the  Board  "  that  the  drain  complained  of 
is  known  as  '  The  McKerracher  Drain.'  " 

In  its  answer  the  Michigan  Central  Railroad  Company  stated: — 

"  (1)  The  Michigan  Central  Railroad  Company  purchased  its  right  of 
way  on  the  north  half  of  lot  15,  concession  4,  Orford,  on  May  13,  1871,  from 
John  Gillies,  the  father  of  the  present  owner,  and  when  building  its  railroad 
constructed  a  culvert  to  carry  the  waters  of  the  Fleming  creek  under  the 
tracks  of  the  company.  The  work  provided  sufficient  drainage  to  take  care 
of  the  situation  as  it  existed  at  that  time  and  in  so  doing  fulfilled  all  the 
obligations  resting  on  the  company  under  the  Railway  Act. 
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"  (2)  That  no  complaint  was  made  as  to  the  conditions  until  some  thirty 
years  later,  when  in  the  year  1901  the  present  owner,  A.  J.  Gillies,  complained 
that  the  water  coming  through  the  culvert  was  damaging  his  lands  by  erosion, 
and  investigation  at  that  time  disclosed  that  the  encroachment  by  erosion  was 
accelerated  by  the  owner's  cattle  breaking  down  the  banks  of  the  stream,  and 
there  is  very  little  change  in  the  encroachment  since  1901. 

"  (3)  The  drain  complained  of  is  a  municipal  drain  known  as  the  Fleming 
Creek  drain,  which  is  the  continuation  of  another  municipal  drain  known  as 
the  McKerracher  drain,  both  having  been  constructed  under  the  provisions 
of  the  Municipal  Drainage  Act.  The  drains  have  their  sources  several  miles 
north  of  the  company's  right  of  way  and  flow  southerly,  crossing  the  right  of 
way  in  their  course. 

"  (4)  In  reporting  on  the  Fleming  Creek  drain,  By-law  No.  604,  Orford, 
July  21,  1917,  George  A.  McCubbin,  O.L.S.,  C.E.,  reported  as  follows:— 

'  I  find  .  .  .  (naming  lands)  ,  .  .  are  injured  by  periodical  flood- 
ing, caused  by  the  discharge  of  water  from  various  drains  in  the  townships 
of  Alborough  and  Orford,  more  particularly  by  the  Fleming  Creek  drain 
and  the  McKerracher  drain.  Many  of  these  drains  have  been  improved 
within  the  last  few  years.' 

"  It  is  submitted  that  it  is  a  gradual  improvement  of  the  drains  bringing 
a  greater  volume  of  water  down  the  Fleming  Creek  drain  that  is  the  cause 
of  the  alleged  damage  if  such  damage  exists. 

"  (5)  It  is  further  submitted  that  the  damage,  if  any,  is  a  matter  to  be 
remedied  by  the  municipality  of  the  township  of  Orford  as  part  of  one  of 
their  drainage  works. 

"  (6)  That  the  discharge  of  water  is  in  no  way  impeded  or  interrupted 
by  the  railway  lands,  and  the  company  has  no  objection  to  the  municipality 
entering  upon  its  lands  to  remedy  or  repair  this  drain  provided  any  work  on 
the  company's  right  of  way  is  done  under  the  supervision  of  the  company's 
engineers  and  the  cost  of  the  work  be  borne  by  the  municipality  or  the  other 
land  owners  liable  for  assessment  under  the  Municipal  Drainage  Act." 

The  reply  of  the  township  is  as  follows: — 

"  The  intention  of  the  corporation  of  Orford  in  making  this  complaint 
is  to  point  out  the  fact  that  when  the  Canada  Southern  Railroad  was  con- 
structed or  subsequently,  the  true  course  of  the  water  was  diverted,  on  the 
railway's  right  of  way,  from  a  comparatively  direct  course,  and  forced  to  make 
two  sharp  turns  (one  on  the  south  side  of  the  road-bed,  to  cross  under  the 
tracks,  and  the  second  turn  on  the  north  side  of  the  road-bed  to  join  the 
original  water  course). 

"A  breakwater  has  been  constructed  on  the  company's  right  of  way,  on 
the  south  side  of  the  road-bed,  to  prevent  the  said  road-bed  from  washing  out, 
but  on  the  north  side  no  such  precaution  has  been  taken  as  the  water  would 
do  no  material  damage  to  the  company's  lands,  but  has  done  damage  to  lot  15, 
according  to  the  complaint. 

"  I  would  also  draw  your  attention  to  the  fact  that  the  solicitors  for  the 
railway  company  are  evidently  in  error  .when  they  state  that  this  drain  is  the 
Fleming  Creek  drain,  as  the  Fleming  Creek  drain  has  its  point  of  commence- 
ment some  considerable  distance  down  stream  from  the  point  under  discus- 
sion, and  then  continues  away  from  the  township  of  Orford,  northerly  into 
the  township  of  Aldborough. 

"  The  point  under  discussion  is  located  near  the  outlet  of  the  McKer- 
racher drain  and  is  within  the  area  of  the  lands  assessed  on  the  McKerracher 
drain. 
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"  Further,  the  Fleming  Creek  and  McKerracher  drains  have  their  source 
several  miles  south  of  the  company's  right  of  way,  and  not  north  as  stated, 
and  the  flow  of  the  water  is  northerly  and  not  southerly. 

"  In  referring  to  the  Fleming  Creek  drain,  By-law  No.  604,  I  would  say 
that  this  work  was  all  done  within  the  township  of  Aldborough,  a  few  miles 
down  stream  from  the  point  complained  of." 

The  railway  company,  by  its  further  answer,  amended  paragraphs  (3)  and  (4) 
of  its  former  answer  as  follows : — 

"  (3)  The  drain  complained  of  is  a  municipal  drain  known  as  the 
McKerracher  drain,  having  been  constructed  under  the  provisions  of  the 
Municipal  Drainage  Act.  The  drain  has  its  source  several  miles  south  of  the 
company's  right  of  way  and  flows  northerly,  crossing  the  right  of  way  in  its 
course. 

"  (4)  In  reporting  on  the  Fleming  Creek  drain,  which  is  a  continuation 
of  the  McKerracher  drain,  By-law  No.  604,  Orford,  July  21,  1917,  George  A. 
McCubbin,  O.L.S.,  C.R,  reported  as  follows: — 

'I  find  .  .  .  (naming  lands)  .  .  .  are  injured  by  periodical 
flooding,  caused  by  the  discharge  of  water  from  various  drains  in  the 
townships  of  Alborough  and  Orford,  more  particularly  by  the  Fleming 
Creek  drain  and  the  McKerracher  drain.  •  Many  of  these  drains  have 
been  improved  within  the  last  few  years.' 

"  It  is  submitted  that  it  is  a  gradual  improvement  of  the  drains  bringing 
a  greater  volume  of  water  down  the  McKerracher  drain  that  is  the  cause  of 
the  alleged  damage,  if  such  damage  exists." 

The  township  further  alleged  that  its  "  records  show  that  the  construction  of 
this  drain  was  commenced  in  the  year  1877,  under  the  name  of  the  Fleming  Creek 
drain,  but  in  later  years  the  report  of  an  engineer  incorporated  that  part  of  the 
drain  on  the  lands  of  Mr.  Gillies  into  the  McKerracher  drain. 

"  The  preamble  of  the  by-law  for  the  construction  of  the  Fleming  Creek  drain 
reads  in  part  as  follows: — 

"A  by-law  to  provide  draining  parts  of  the  township  of  Orford,  by  the 
construction  of  the  Fleming  Creek  drain  and  for  borrowing  on  the  credit  of 
the  municipality  the  sum  of  $1,244  for  completing  the  same. 

"Provisionally  adopted  the  18th  day  of  October,  A.D.  1877.  Passed 
March  23,  1878. 

"Whereas  a  majority  in  number  of  the  owners  as  shown  by  the  revised 
assessment  roll  to  be  residents  on  the  property  hereinafter  set  forth  to  be 
benefited  by  the  construction  of  the  Fleming  Creek  drain  have  petitioned  the 
.  council  of  the  said  township  of  Orford  praying  that  the  drain  known  as  the 
'  Fleming  Creek  drain '  should  be  constructed  within  the  said  township  of 
Orford,  commencing  at  the  sideroad  between  lots  12  and  13  in  the  4th  con- 
cession of  Orford  and  running  easterly  and  northerly  partly  through  the  lots 
to  the  town  line  and  extending  through  lots  A  and  ending  on  lot  B,  in  the  6th 
concession  of  the  township  of  Aldborough, 

"  The  work  of  construction  was  somewhat  delayed  at  first  on  account  of  an 
arbitration  between  the  two  townships  to  have  the  matter  of  the  respective  assess- 
ments adjusted,  and  when  this  arbitration  was  settled  the  work  was  proceeded  with 
and  the  final  payments  were  made  during  the  year  1882. 

The  Canada  Southern  Eailway  Company  evidently  purchased  the  right  of  way 
on  these  lands  in  the  year  1871. 
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The  matter  was  referred  to  a  Division  Engineer  of  the  Board  for  investigation, 
who  reported,  inter  alia,  that  "  when  the  Michigan  Central  built  its  track,  over  fifty 
years  ago,  at  this  point,  what  was  then  known  as  the  Fleming  Creek  drain  originally 
ran  diagonally  across  what  is  now  the  right  of  way  of  the  railway  company,  and 
for  the  purpose  of  construction  of  the  track,  this  drain  was  diverted  to  right  angles 
to  it  by  the  railway  company  and  then  along  the  right  of  way  on  the  north  side  of 
the  track  opposite  lot  15,  as  shown  on  the  plan.  Originally  the  whole  of  the 
diversion  was  on  the  right  of  way,  but  since  that  time  there  has  been  a  certain 
amount  of  land  erosion  taking  place  every  year  on  Mr.  Gillies'  land  immediately 
north  of  the  bridge  and  the  centre  of  it  is  now  about  20  feet  outside  of  the  right  of 
way  and  gradually  turning  m  to  a  parallel  direction  to  the  track  where  erosion  also 
takes  place  and  the  centre  of  the  drain  is  now  about  in  line  with  the  right  of  way 
limit,  all  as  shown  on  the  plan  filed  by  the  railway  company.  This  drain  was  taken 
over  by  the  municipality  in  1877.  The  drain  has  been  maintained  by  the  municipality 
ever  since,  the  land  owners  being  assessed  with  the  cost  of  the  work." 

INTERIM  RULING 

McLean,1  Assistant  Chief  Commissioner: 

Before  the  railway  was  constructed,  it  appears  from  the  plan  that  the  natural 
watercourse  ran  in  a  northeasterly  direction,  said  watercourse  being  the  Fleming 
creek.  The  railway  diverted  this  creek  carrying  it  at  right  angles  across  the  right  of 
way  through  a  culvert;  and,  as  I  understand  the  situation,  the  water  thereafter  ran 
easterly  along  the  right  of  way  of  the  railway.  The  railway  purchased  the  right  of 
way  at  the  point  in  question  on  May  13,  1871,  the  property  being  obtained  from 
John  Gillies,  father  of  the  present  owner  of  the  property,  which,  it  is  contended,  is 
damaged.    The  railway  was  constructed  at  this  point  in  1871. 

Subsequently,  the  Fleming  Creek  drain  was  commenced  in  the  year  1877  (see 
letter  from  the  township  to  Mr.  Belanger,  dated  May  15,  1922).  As  I  understand  the 
situation,  the  Fleming  Creek  drain  utilized  as  a  means  of  carrying  the  water  across 
the  tracks  the  existing  culvert  already  referred  to,  which  had  been  constructed  at  the 
time  of  the  building  of  the  railway. 

Reference  is  also  made  to  the  McKerracher  drain.  This,  however,  does  not 
seem  to  be  material  to  the  points  specially  concerned.  The  McKerracher  drain, 
with  which  it  is  stated  the  Fleming  Creek  drain  was  incorporated,  was  not  under- 
taken until  1903. 

As  already  pointed  out,  the  water  running  through  the  culvert  has  by  a  process 
of  erosion  gradually  worked  off  the  right  of  way  of  the  railway  and  encroached  upon 
the  property  of  A.  J.  Gillies,  the  present  owner. 

The  Fleming  Creek  drain,  it  appears,  has  been  maintained  by  the  municipality 
,  ever  since  1877.  The  question  turns,  it  seems  to  me,  on  what  is  the  obligation  of 
the  railway  in  respect  of  the  existing  drainage  at  the  time  of  construction. 

Section  268  of  the  Railway  Act  as  it  at  present  stands  provides  that  the  railway 
*  in  constructing  the  railway  is  to  make  and  maintain  suitable  water-pipes,  ditches, 
drains,  etc.,  "  so  as  to  afford  sufficient  outlet  to  drain  and  carry  off  the  water,  or  to 
convey  the  water  supply,  and  so  that  the  then  natural,  artificial  or  existing  drainage 
or  water  supply  of  the  said  lands  shall  not  be  obstructed  or  impeded  by  the  railway." 
This  requirement  is  one  which  appears  for  the  first  time  in  the  Railway  Act  of  1903, 
section  196. 

In  construing  section  250  of  the  Railway  Act,  chapter  37,  Revised  Statutes,  1906, 
the  late  Commissioner  Goodeve  held,  in  Department  of  Agriculture  vs.  Central  Ver- 
mont By.  Co.,  File  28250,  that  the  railway  company  having  provided  drainage  which 
.fully  met  the  requirements  of  drainage  at  the  time  of  construction  was  not  obligated 
to  do  more. 

There  is  no  provision  in  the  Act  of  1868  dealing  with  drainage  in  terms  analogous 
to  those  which  are  referred  to  as  being  contained  in  the  existing  legislation. 
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The  legislation  existing  in  1871.  at  the  time  the  railway  was  constructed  did 
not  impose  upon  it  the  burden  of  so  constructing  as  to  take  care  of  the  existing 
drainage.  It  is  not  shown  on  the  facts  that  the  culvert  as  constructed  did  not  take 
care  of  the  drainage.  Many  years  have  elapsed  since  the  culvert  was  constructed. 
Subsequent  to  the  construction  of  the  culvert,  the  Fleming  Creek  drain  scheme  was 
undertaken.  The  burden  of  maintenance  of  the  drain  was  undertaken  by  the 
municipality.  The  complaint  as  to  the  damage  done  by  the  drainage  arises  many 
years  after  the  completion  of  the  culvert  and  the  subsequent  utilization  of  it  in 
connection  with  the  Fleming  Creek  drain. 

In  view  of  the  facts  and  the  differences  in  the  responsibility  of  the  railway  under 
the  present  Act  as  compared  with  the  Act  of  1868,  which  was.  in  force  when  the 
railway  was  undertaken,  it  would  seem  that  the  burden  of  maintenance  in  regard  to 
the  work  asked  for  was  on  the  municipality.  The  municipality,  however,  has  not  had 
an  opportunity  of  making  any  submission  in  regard  to  the  legal  points  involved; 
and  I  would  suggest  that  a  copy  of  this  interim  memorandum  go  to  the  municipality 
for  its  consideration,  and  for  submission,  in  writing,  by  it  of  such  consideration  of 
the  material  legislation  as  may  appear  to  it  to  bear  upon  the  points  involved. 
June  19,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioner  A.  C. 
Boyce,  K.C.,  concurred. 

A  copy  of  the  interim  ruling  was  sent  to  the  clerk  of  the  municipality  with  an 
intimation  that,  before  final  action  was  taken  by  the  Board,  it  would  be  pleased  to 
receive  such  additional  submissions  as  the  municipality  might  desire  to  make,  either 
in  respect  of  the  law  or  of  the  facts,  special  stress  being  laid  upon  the  position  taken 
in  regard  to  the  legal  obligation  which  the  municipality  apparently  contends  is  on 
the  railway  company. 

The  solicitors  of  the  township  have  now  made  their  representations  on  behalf  of 
the  applicant,  which,  in  the  opinion  of  the  Board,  do  not  meet  the  question  as  to 
what  liability  there  is  on  the  railway  company  under  the  Railway  Act.  In  substance 
it  is  contended  by  the  solicitors  for  the  township  that  there  has  been  negligence  and 
that  the  railway  company  is  liable  to  an  action  for  damages.  With  this  the  Board 
is  not  concerned;  and  nothing  has  been  submitted  to  change  the  position  taken  in 
the  interim  ruling  set  out  above.  The  solicitors  for  the  township  have  been  advised 
accordingly. 

Ottawa,  October  12,  1922. 


Application  of  the  Michigan  Central  Railroad  Company  for  an  Order  directing  the 
Village  of  Rodney,  Ont.,  to  pay  a  share  of  the  cost  of  renewal  of  gates  for  the 
protection  of  the  Furncoal  Road  Crossing,  in  said  Village. 

Case  4575 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Under  Order  No.  6440,  of  February  25,  1909,  provision  was  made  for  gates  at 
Furncoal  road,  in  the  village  of  Rodney,  Ont.  Under  the  order,  the  Michigan  Cen- 
tral and  Pere  Marquette  Railroad  Companies  were  to  bear  the  cost  of  installation, 
and  the  following  apportionment  was  made  as  to  the  bearing  of  the  costs  of  main- 
tenance and  operation: — 

Per  cent 

The  Michigan  Central   55 

"    Pere  Marquette   25 

"    Village  of  Rodney   10 

"    Township  of  Aldborough   10 

Order  No.  6880,  of  April  13,  1909,  made  an  amendment  as  to  the  hours  of  opera- 
tion. This  amending  order  was  rescinded  by  Order  No.  7253,  of  June  14,  1909. 
Neither  of  these  orders  varied  the  provisions  of  Order  No.  6440  as  to  method  of 
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protection,  detail  plans  approved  pursuant  to  the  order,  or  apportionment  of  cost. 
Order  No.  6440,  therefore,  still  governs. 

The  type  of  gate  installed  was  a  chain  gate,  known  as  the  Wilson  gate.  The 
gates  were  erected  in  1909.  They  were  removed  by  the  Michigan  Central  Railway 
Company  in  June,  1919,  and  replaced  by  the  Elliott  type.  It  was  set  out  by  the 
railway  that  the  gates  were  worn  out  beyond  repair.  This  is  to  be  taken  rather  as 
directing  attention  to  the  high  cost  of  maintenance  than  as  setting  out  a  physical 
inability  to  maintain.  The  report  of  the  Board's  Engineer  sets  out  that  there  were 
difficulties  in  connection  with  the  maintenance  of  these  gates  which  made  their 
maintenance  costs  high. 

While  the  change  may  have  been  justifiable  from  the  standpoint  of  more  econo- 
mical operation,  this  does  not  answer  the  question  involved  as  to  the  content  of 
maintenance  in  the  present  application. 

The  new  gates  cost  $2,275.12.  The  Michigan  Central  Railroad  Company  assessed 
10  per  cent  of  this  against  the  village  of  Rodney  as  its  contribution  to  the  cost  of 
maintenance  and  operation.  The  other  parties  were  assessed  in  the  same  proportions 
as  provided  for  in  the  order  under  the  heading  of  maintenance  and  operation. 

What  is  involved  in  the  present  application  is  the  contention  of  the  railway  com- 
pany that  the  contribution  in  question  comes  legitimately  within  maintenance.  The 
railway  company  states,  in  substance,  that  there  may  be  maintenance  by  keeping  in 
the  same  state,  or  that  there  may  be  maintenance  by  improving  the  state,  always 
bearing  in  mind  it  must  be  maintenance  as  distinct  from  alteration  of  purpose. 

While  what  is  involved  is  small  in  amount,  it  has  been  dealt  with  by  the  parties 
as  involving  a  matter  of  principle — and  the  facts  peep  out  from  under  the  accumu- 
lated citations. 

The  contention  of  the  municipality  is,  in  substance,  that  the  current  cost  of 
maintenance  and  operation  should  properly,  under  the  order,  be  participated  in  by 
the  village,  but  that  it  should  not  be  called  upon  to  make  a  contribution  to  the 
capital  cost  of  the  installation  of  the  new  gates;  and  that,  further,  if  through  pro- 
cess of  time  the  gates  are  worn  out  and  it  becomes  necessary  to  replace  them,  the 
municipality  is  not  called  upon,  under  the  order,  to  contribute  to  the  cost  of  replace- 
ment. 

The  municipality  relied  upon  G.T.R.  vs.  C.P.R.,  15  Can.  Ry.  Cos.,  J>33  (the 
Myrtle  Bridge  case),  and  the  decision  in  the  same  case  in  the  Supreme  Court,  Jf.9 
S.C.R.,  525;  and  the  City  of  Hamilton  vs.  C.P.R.  and  T.,  H.  and  B.  Cos.,  20  Can. 
Ry.  Cas.,  159. 

The  railway  company  admitted  in  its  written  submission  that  an  improvement 
was  made  in  this  case.  It  contended  that  the  decisions  supported  its  position  that 
what  was  done  was,  in  the  legal  sense  of  the  word,  "maintenance"  of  the  protection 
ordered.  It  also  referred  to  the  decision  in  the  Myrtle  Bridge  Case  and  to  Seven- 
oahs,  Maidstone  and  Tunhridge  Ry.  Co.  vs.  London,  Chatham  and  Dover  Ry,.  Co., 
11,  Chan.  D.,  625. 

In  the  decision  in  the  Sevenoahs  Case,  "maintenance"  was  given  a  wide  con- 
struction. It  is  dealt  with  as  having  relation  to  changing  conditions,  and  it  was 
stated  that  "  useful  or  reasonable  ameliorations  are  not  excluded  by  it."  It  is  also 
set  out  that  "...  when  a  railway  company  has  to  maintain  a  railway,  I  should 
not  at  all  doubt  that  in  maintaining  it  they  might  use  any  reasonable  improvement." 

With  the  decision  in  the  foregoing  case,  rendered  in  1879,  may  be  read  Sharp- 
ness New  Docks,  etc.,  vs.  Attorney  General  et  al.,  A.C.,  1915,  and  Attorney  General 
vs.  The  Great  Northern  Ry.  Co.,  2  A.C.,  1916.  In  the  former  case,  it  was  held  that 
the  obligation,  under  a  special  statute,  as  to  the  maintenance  of  a  bridge  was  met  by 
keeping  the  bridge  up  to  the  standard  of  the  original  construction.  In  the  latter 
case,  where  the  maintenance  of  a  bridge  was  also  concerned,  it  was  held  that  the 
obligation  of  the  railway  was  to  maintain  the  bridge  in  the  same  condition  as  to 
strength  in  relation  to  traffic  as  it  was  when  completed.  These  two  decisions  ruled 
betterment  out  of  consideration  in  connection  with  maintenance. 
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Both  parties  referred  to  the  first  King  Street  Bridge  Case,  20  Can.  Ry.  Cas.,  159. 
In  this  case,  a  broad  construction  of  maintenance  was  laid  down,  the  principle  set 
out  being  that,  aside  from  any  question  of  contract,  the  obligation  of  a  railway  was 
to  maintain  a  bridge,  having  regard  to  to-day's  requirements.  The  decision  of  the 
Board  in  the  second  King  Street  Bridge  Case,  25  Can.  Ry.  Cas.,  379,  upheld  this 
position.  It  also  held  that  in  view  of  the  special  provisions  of  the  Eailway  Act, 
referring  specifically  to  section  39,  the  decisions  of  the  Sharpness  Docks  Case  and  the 
Great  Northern  Railway  Case  did  not  afford  the  measure  of  the  railway's  obligations 
under  the  Railway  Act.  « 

What  is  involved  herein  is  not,  it  seems  to  me,  on  all  fours  with  what  was 
involved  in  the  decisions  already  referred  to. 

What  is  involved  in  the  present  instance  is  the  construction  by  the  Board  of 
the  meaning  of  a  term  used  in  the  order  issued  by  it,  this  construction  being  con- 
cerned with  the  scope  of  the  term.  In  the  first  King  Street  Bridge  Case,  at  p.  162, 
the  Board  found  that  while  the  bridge  as  then  constructed  was  wide  enough  for  the 
existing  traffic  on  King  street,  there  was  a  reasonable  question,  however,  as  to  its 
strength  and  the  load  it  could  carry.  In  the  second  King  Street  Bridge  Case,  at 
p.  380,  it  was  stated  that,  in  connection  with  the  first  decision,  the  existing  bridge 
was  "  admitted  by  all  parties  to  be  in  an  unsafe  condition."  At  p.  384,  it  was 
stated : — 

"  No  person  with  any  knowledge  of  conditions  in  the  city  of  Hamilton 
to-day  can  deny  that  a  bridge  of  the  size,  structure  and  dimensions  of  the 
present  bridge  would  not  be  sufficient  to  carry  the  traffic  of  that  city  to-day. 

and  the  inadequacy  of  the  bridge,  from  the  standpoint  of  its  inability  to  carry  the 
volume  of  existing  traffic,  was  one  factor  considered. 

In  the  two  cases  in  question,  the  two  primary  factors  considered  were  safety  and 
adequacy  in  respect  of  the  existing  traffic. 

Turning  now  to  what  is  involved  in  the  present  application,  it  is  evident  that 
if  the  foregoing  criteria  are  to  be  considered  the  only  one  applicable  is  safety;  i.e., 
the  adequacy  of  the  existing  protection.  From  the  investigation  of  the  Board's 
Engineer,  it  appears  that,  while  the  maintenance  costs  were  relatively  high  and 
while  there  will  be  savings  resulting  from  the  lower  cost  of  maintenance  of  the  new 
type  of  gates,  yet,  so  far  as  the  providing  of  protection  is  concerned,  the  old  gates 
might  have  been  continued. 

In  Order  No.  6440,  the  cost  of  construction,  that  is,  the  capital  cost,  was  divided 
between  the  two  railways;  maintenance  and  operation  were  divided  between  four 
parties.  It  is  manifest  that  the  Board  had  in  mind  that  there  was  in  the  work 
directed  under  this  order  a  clear  and  distinct  line  of  demarcation  between  cost  of 
installation  on  the  one  hand  and  cost  of  maintenance  and  operation  on  the  other. 
While  it  might  be  that  in  the  absence  of  such  a  distinct  line  of  demarcation  in  the 
order  itself  ambiguity  might  exist,  and  while  it  might  be  that  under  such  circum- 
stances a  plea  might  be  entertainable  that  the  improvement  of  the  protection  existing 
should  not  be  regarded  as  a  betterment  chargeable  to  capital  but  as  properly  coming 
under  maintenance,  there  is  not  in  the  present  case  any  ambiguity  in  the  terms  of 
the  order. 

The  railway  in  installing  gates  met  its  obligation  by  putting  in  the  type  of  gate 
then  operative.  The  Board  is  informed  that  the  type  of  gate  then  installed  is  no 
longer  manufactured.  It  is  further  represented  that  there  has  been  an  improve- 
ment of  the  art  and  that  the  pneumatic  type  of  gate  now  installed  is  a  better  gate 
and  a  more  economically-operated  one.  All  this  may  be  accepted;  but  its  pertin- 
ency in  the  present  application  is  not  apparent.  Further,  what  might  or  might  not 
have  been  done  by  the  Board  if  the  railway  had  come  forward  and  represented  it  was 
putting  in  this  improved  type  of  gate,  with  its  more  economical  operation,  and  had 
asked  the  Board  for  a  rearrangement  of  the  distribution  of  cost  need  not  be  gone 
into  here,  as  no  such  application  was  made. 
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In  Niagara,  St.  Catharines  and  Toronto  By.  Co.  vs.  G.T.R.,  3  Can.  By.  Cas.}  263 
(the  MerriUon  Case),  the  Niagara,  St.  Catharines  and  Toronto  Railway  Company 
had  installed  watchmen  at  the  crossing  over  the  Grand  Trunk  Railway,  such  instal- 
lation being  of  the  railway's  own  volition,  and  asked  for  an  order  directing  the 
Grand  Trunk  Railway  Company  to  reimburse  the  cost.  The  following  language  was 
used  at  pp.  267,  268  :— 

"  I  am  inclined  to  sympathize  with  what  I  may  describe  as  the  equitable 
right  of  the  applicants  to  be  repaid  the  actual  sums  hona  fide  expended  by 
them  in  maintaining  a  watchman  at  the  crossing,  for  the  reason  that,  as  will 
appear  later,  the  Board  considers  a  watchman  should  be  stationed  there  for 
the  public  protection,  but  whatever  may  be  the  views  of  the  Board  as  to  what 
ought  to  have  been  done,  or  as  to  what  the  order  should  have  required,  we 
must  be  able  to  find  that  within  the  Act,  a  power  has  been  conferred  upon  us, 
entitling  us,  at  this  stage,  to  supply  the  omission,  so  as  to  impose  upon  the 
Grand  Trunk  Company  the  same  liability  as  if  the  omission  had  not  taken 
place.  I  do  not  find  that  such  a  power  is  invested  in  the  Board.  We  would 
be  asked,  in  fact,  to  make  an  ex  post  facto  order.  Any  order  requiring  the 
Grand  Trunk  Company  to  recoup  the  applicant  company  in  an  outlay  volun- 
tarily made  in  respect  of  the  employment  of  a  watchman  at  the  crossings,  for 
which  the  original  order  did  not  clearly  provide,  would  be  of  an  ex  post  facto 
character." 

In  the  present  instance,  the  railway,  of  its  own  volition,  installed  a  new  type 
of  gate  and  billed  the  parties  for  their  proportions  of  the  capital  cost,  contending 
that  this  capital  cost  was  a  necessary  part  of  maintenance.  Exception  was  taken  by 
the  village  of  Rodney;  and  the  Board  is  now  asked  to  validate,  by  an  ex  post  facto 
order,  action  voluntarily  taken  by  the  railway  itself. 

So  far  as  the  legal  situation  is  concerned,  the  gates  now  in  place  are  the  gates 
originally  installed  under  Order  No.  6440.  No  order  has  issued  directing  or  sanc- 
tioning their  removal  or  replacement.  Having  in  mind  the  distinction  made  in  the 
order  between  installation  and  cost  of  maintenance  and  operation — a  distinction 
which  has  not  been  varied  or  amended  by  the  Board — I  am  of  opinion  that  the  capital 
sum  expended  in  the  new  type  of  gates  in  1919  does  not  fall  within  operation  and 
maintenance  as  referred  to  in  the  order. 
October  13,  1922. 

Commissioner  Boyce  "and  Commissioner  Lawrence  concurred. 


Application  of  the  Canadian  Pacific  Bailway  Company  for  approval  of  plans  shoe- 
ing the  re-arrangement  of  tracks  through  the  property  of  the  North  American 
Collieries,  Limited,  and  the  connection  with  the  Canadian  National  Bailway 
Company  at  Drumheller,  Alta. 

File   No.  27400.7 

JUDGMENT 

Hon.  F.  B.  Oarvell,  K.C.,  Chief  Commissioner: 

By  Order  No.  82119,.  dated  February  9;  1922,  the  'Canadian  Pacific  Railway 
Company  was  granted  the  right  of  a  connection  with  the  Canadian  National  Rail- 
way at  Drumheller,  as  shown  on  plan  attached  to  file  No.  27400.7,  a  reference  to  which 
shows  that  the  connection  was  to  be  made  on  the  double  track  of  the  Canadian 
•National  Railway  just  south  of  the  Red  Deer  River  crossing  and  just  north  or  east 
of  the  North  American  Collieries  spur  connection. 

On  May  1,  we  received  from  Mr.  Alisteir  Fraser,  General  Solicitor  of  the  Canadian 
National  Railways,  a  letter  requesting  that  no  work  be  done  under  the  terms  of  the 
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above  order  until  detailed  plans  had  been  filed  with  them  showing  how  they  proposed 
making  the  connection,  and,  on  May  13,  we  received  a  communication  from  Mr. 
Flintoft,  Solicitor  for  the  Canadian  Pacific  Eailway,  promising  that,  before  any 
work  was  done  on  the  connection  in  question,  Mr.  Fraser  would  be  supplied  with  copies 
of  any  detailed  plans  that  might  be  necessary. 

We  heard  nothing  further  from  either  party  until  September  12,  when  we 
received  a  letter  from  Mr.  Flintoft  enclosing  a  tracing  and  two  blue-prints  of  a  plan 
showing  the  rearrangement  of  tracks  through  the  property  of  the  North  American 
Collieries,  in  which  it  was  stated  that  a  copy  of  this  plan  had  been  delivered  to  the 
Canadian  National  Railways  on  July  20  last  and  stating  that,  as  they  had  heard 
nothing  from  the  Canadian  National  Railways  and  as  the  Board  was  to  sit  at  Cal- 
gary on  September  28,  they  were  anxious  to  have  it  set  down  for  discussion  there, 
Which  was  done. 

At  the  sittings  in  Calgary,  both  parties  were  represented  by  counsel,  and  Mr. 
Temple  first  objected  to  the  adoption  of  the  new  plans  on  the  ground  that  the  Can- 
adian Pacific  Railway  were  not  carrying  out  the  original  order  in  that  they  proposed 
using  the  North  American  Collieries  spur  instead  of  building  a  new  spur  paralleling 
it  and  16  feet  to  the  north,  as  provided  for  in  the  original  order.  Mr.  Walker,  for 
the  Canadian  Pacific  Railway,  pointed;  out  that,  by  a  new  agreement  with  the  North 
American  Collieries,  they  had  provided  for  the  reconstruction  of  the  spur,  which  was 
in  a  very  dilapidated  condition,  and  had  maintained  all  rights  which  the  Canadian 
National  Railways  possessed  therein,  stating  positively  that  the  Canadian  National 
had  prior  rights  of  user  of  the  same  whenever  necessary  to  their  purposes,  and,  there- 
upon, Mr.  Temple  rather  abandoned  that  objection,  but  stated  that  at  all  previous 
hearings  they  were  contesting  the  principle  of  physical  connection  with  their  road 
by  the  'Canadian  Pacific  Railway  at  Drumheller  and  had  given  no  attention  to  the 
details  thereof,  but,  now  that  the  principle  had  been  decided  in  favour  of  the  connec- 
tion, they  objected  most  strenuously  to  a  connection  being  made  as  provided  in  the 
original  order  and  suggested  that  a  spur  line  be  constructed  from  near  the  eastern 
end  of  the  North  American  Collieries  spur  easterly  parallelling  the  Canadian  National 
tracks  and  on  the  Canadian  National  right  of  way,  a  distance  of  about  1,600  feet  to 
connect  with  a  then  existing  Canadian  National  Railway  passing  siding. 

Some  discussion  took  place  as  to  the  location  of  the  transfer  tracks  to  be  con- 
structed., the  Canadian  National  Railways  contending  that  the  most  logical  location 
would  be  just  before  the  new  piece  of  line  connected  with  the  passing  siding.  The 
Board  decided  then  and  there  that,  in  the  interests  of  proper  operation  of  the  main 
double  track  line  of  the  Canadian  National  Railways,  the  connection  should  not  be 
made  as  provided  for  in  the  original  order,  if  it  were  possible  to  make  one  elsewhere, 
and  considered  it  not  unreasonable  to  ask  the  Canadian  Pacific  Railway  to  construct 
the  new  track,  estimated  to  be  about  1,600  feet.  Messrs.  Kerr  and  Shinnick  were 
instructed  to  proceed  to  Drumheller,  personally  investigate  the  whole  question,  and 
make  a  report,  which  they  did,  and  which  we  now  have  before  us.  In  this  they  jointly 
recommend  that  the  new  line  be  constructed,  parallelling  the  Canadian  National  Rail- 
ways, and  connecting  with  the  passing  siding  and  that  the  transfer  tracks  be  located 
just  west  of  this  connection,  stating  that  the  estimated  cost  of  the  Canadian  Pacific 
Railway's  original  proposal  would  be  about  $11,532,  that  tbe  estimated  cost  of  con- 
structing the  new  connection  down  to  the  passing  siding  would  be  $7,86i5  and  the 
cost  of  constructing  the  transfer  sidings  on  that  location  would  be  $13,989,  and,  as 
this  means  an  additional  cost  to  the  Canadian  Pacific  Railway  of  only  $10,322,  I 
think,  in  view  of  the  greater  safety  and  convenience  in  operation,  that  the  report 
should  be  adopted  and  an  order  issued  accordingly  and  in  accordance  with  a  plan,  filed 
in  connection  with  their  report,  marked  "  Canadian  National  Railways.  Compiled 
Plan  showing  Proposed  Canadian  Pacific  Railway  Connection  and  Transfer  Tracks 
at  Drumheller,"  dated  at  Calgary,  October  9,  1922. 
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The  Canadian  Pacific  Railway  have  agreed  to  this  proposal  and  are  willing  to 
carry  it  into  effect,  but,  as  it  will  take  some  months  to  construct'  the  new  track,  they 
contend  that  they  are  entitled  to  a  temporary  connection  at  the  location  provided  for 
by  the  original  order.  Their  proposal  is  to  use  the  original  North  American  Collieries 
spur  instead  of  a  new  one  to  be  constructed,  but,  as  they  both  enter  the  main  line 
of  the  Canadian  National  Railways  at  practically  the  same  point,  I  am  of  the 
opinion  that  the  Canadian  Pacific  Railway  should  be  allowed  the  right  to  use 
the  North  American  Collieries  spur  as  a  temporary  connection  until  the  1st  day 
of  January  next,  the  same  to  be  operated  by  simply  placing  and  picking  up  cars 
on  this  spur  by  the  Canadian  National  Railways  as  and  when  requested  so  to  do 
by  the  Canadian  Pacific  Railway,  the  latter  company  to  take  care  of  the  traffic  as 
to  them  may  seem  proper. 

An  order  should,  therefore,  issue  accordingly,  amending  the  original  order  pro- 
viding for  the  use  of  the  present  North  American  Collieries  spur  as  a  connection 
between  the  two  roads  up  to  and  including  the  1st  of  January  next  and  thereafter 
the  connection,  transfer  tracks,  etc.,  to  be  according  to  the  provisions  of  the  plan 
herein  last  referred  to,  the  whole  work  to  be  completed  at  the  expense  of  the  Can- 
adian Pacific  Railway  Company  on  or  before  the  1st  day  of  January  next. 
Ottawa,  October  20,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyoe,  Rutherford 
and  Lawrence  concurred. 


ORDER  No.  32928 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  for  approval  of  plan  No.  91+85,, 
dated  August  21,  1922,  showing  steps  and  retaining  wall  for  the  north 
approach  of  the  bridge  carrying  St.  Paul  Street  over  the  applicant  company's 
tracks  at  St.  Catharines,  Ontario,  the  reconstruction  of  the  said  bridge  having^ 
been  authorized  under  Order  No.  30337,  dated  November  15,  1920; 

And  in  the  matter  of  the  application  of  the  applicant  company  for  an  Order  extending 
the  time  within  which  the  said  bridge  may  be  completed. 

File  No.  20037.2 

Tuesday,  the  3rd  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. ' 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Engineer,  and  reading 
what  is  alleged  in  support  of  the  applications, — 

The  Board  orders: 

1.  That  the  said  plan  showing  retaining  wall  and  steps  for  the  north  approach  of 
the  bridge  carrying  St.  Paul  street  over  the  applicant  company's  tracks  at  St. 
Catharines,  in  the  province  of  Ontario,  on  file  with  the  Board  under  file  No.  20037.2, 
be,  and  it  is  hereby,  approved. 

2.  That  the  time  within  which  the  said  bridge  may  be  reconstructed  be,  and  it  is 
hereby,  extended  until  October  19,  1922. 

S.  J.  MgLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  32948 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  standard  A-3  station  at  Leroy,  Saskat- 
chewan, as  shown  on  the  plan  dated  Winnipeg,  August,  1922,  on  file  with  the 
Board  under  file  No.  29383.9. 

Monday,  the  9th  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  rural 
municipality  of  Ayr  No.  339  offering  no  objection,  although  duly  notified,  as  appears 
by  affidavit  of  service  of  notice  of  the  application,  filed, — 

The  Board  orders:  That- the  location  of  the  applicant  company's  standard  A-3 
station  at  Leroy,  in  section  13,  township  35,  range  20,  west  2nd  meridian,  at  mileage 
16-5  Lanigan  Northeasterly  Branch,  in  the  province  of  Saskatchewan,  as  shown  on  the 
said  plan  on  file  with  the  Board  under  file  No.  29383.9,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32949 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its'  station  at  Naicam,  Saskatchewan,  as 
shown  on  the  plan  dated  Winnipeg ,  August  1922,  on  file  with  the  Board  under 
file  No.  29383.11. 

Monday,  the  9th  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J."  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  rural 
municipality  of  Pleasantdale  No.  398  offering  no  objection,  although  duly  notified,  as 
appears  by  affidavit  of  service  of  notice  of  the  application, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  standard  A-3 
station  building  at  Naicam,  in  section  2,  township  40,  range  18,  west  2nd  meridian, 
mileage  49-3  Lanigan  Northeasterly  Branch,  in  the  province  of  Saskatchewan,  as 
shown  on  the  said  plan  on  file  with  the  Board  under  file  No.  29383.11,  be,  and  it  is 
hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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OEDER  No.  32955 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "  applicant  company"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  station  at  Watson,  Saskatchewan,  as 
shown  on  the  plan  dated  Winnipeg,  August,  1922,  on  file  with  the  Boah-d  under 
file  No.  29383.10. 

Tuesday,  the  10th  day  of  October,  A.D.  1922. 
S.  <T.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  town 
of  Watson  and  the  rural  municipality  of  Lakeside  No.  338  offering  no  objection, 
although  duly  notified, 'as  appears  by  proof  of  service  of  notice  of  the  application, 
filed  — 

The  Board  orders:  That  the  location  of  the  applicant  company's  standard  A-3 
station  at  Watson,  in  the  province  of  Saskatchewan,  in  section  33,  township  36,  range 
18,  west  2nd  meridian,  at  mileage  29-2  Lanigan  Northeasterly  Branch,  as  shown  on 
the  said  plan  on  file  with  the  Board  under  file  No.  29383.10,  be,  and  it  is  hereby, 
approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  32960 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "  applicants,"  under  Section  188  of  the  Railway  Act,  1919,  for  approval  of 
the  location  of  freight  and  passenger  shelter  at  Lonira,  Alberta,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  28117.39. 

Wednesday,  the  11th  day  of  October,  A.D.  1922. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consents  of  certain  residents  in  the  vicinity  of  Lonira, — 

The  Board  orders:  That  the^  location  of  the  applicants'  standard  freight  and  pas- 
senger shelter  at  Lonira,  in  the  province  of  Alberta,  in  the  southwest  quarter  of  section 
25,  township  59,  range  10,  west  5th  meridian,  as  shown  on  the  plans  on  file  with  the 
Board  under  file  No.  28117.39,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32964 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "applicant  company!'  under  Section  188  of  the  Railway 
Act,  1919,  for  approval  of  the  location  and  details  of  its  proposed  combination 
station  and  sectionman's  dwelling  to  be  erected  at  Kelly's,  on  Lot  27,  Con- 
cession 5,  of  the  Township  of  Nissouri  West,  in  the  County  of  Middlesex, 
Province  of  Ontario,  as  shown  on  the  plan  on  file  with  the  Board  under  file 
No.  32298. 

Thursday,  the  12th  day  of  October,  A.D.  1922. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  township  of  West  Nissouri, — 
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The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  combination  station  and  sectionman's  dwelling,  to  be  erected  at  Kelly's, 
on  the  15th  District,  Stratford  Division,  of  its  railway,  on  lot  27,  concession  5,  of 
the  township  of  Nissouri  West,  in  the  county  of  Middlesex,  and  province  of  Ontario, 
as  shown  on  the  plan  on  file  with  the  Board  under  file  No.  32298,  be,  and  they  are 
hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  32966 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "  applicant  company"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line  from  Gravel- 
bourg,  at  mileage  79,  to  mileage  109. 

File  No.  13975.175 

Friday,  the  13th  day  of  October,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Gravel- 
bourg,  at  mileage  79,  to  mileage  109;  the  speed  of  trains  operated  over  the  said  line 
not  to  exceed  fifteen  miles  an  hour. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  ,32971 

In  the  matter  of  the  application  of  the  Rural  Municipality  of  Rockwood,  Manitoba, 
hereinafter  called  the  "  applicant,"  for  an  Order  directing  the  Canadian  Pacific 
Railway  Company  to  remove  its  station  from  the  present  location  at  mileage 
Arbour g  Branch  to  the  north  side  of  Section  9. 

File  No.  2005.10 

Friday,  the  13th  day  of  October,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  an  inspector  of  the  Board,  concurred 
in  by  its  Chief  Operating  Officer,  and  reading  the  submissions  filed  in  support  of 
the  application  and  on  behalf  of  the  railway  company, — 

The  Board 'orders:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is 
hereby,  required,  forthwith,  to  remove  its  station  at  Rockwood,  in  the  province  of 
Manitoba,  from  its  present  location  at  mileage  42-5  Arbourg  Branch  to  the  north 
side  of  section  9. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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OBDEE  No.  33008 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  company"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line  of  railway  from 
the  junction  with  the  Brazeau  Subdivision,  at  mileage  60,  to  the  Town  of  Red 
Deer,  between  mileage  0  and  61;  also  the  west  leg  of  the  wye  at  the  junction 
with  the  Brazeau  Subdivision. 

File  No.  10789.51. 

Friday,  the  20th  day  of  October,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred 
in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  the  junction 
with  the  Brazeau  Subdivision,  at  mileage  60,  to  the  town  of  Eed  Deer,  between 
mileage  0  and  6-1;  also  the  west  leg  of  the  wye  at  the  junction  with  the  Brazeau 
Subdivision:  Provided  the  speed  of  trains  operated  over  the  said  line  shall  not  exceed 
eighteen  miles  an  hour. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


CIECULAE  No.  197 

October  17,  1922. 

Ee  Whitewashing  Return  Fences  and  CaAtle  Guards  j 

File  32146 

I  am  directed  to  ask  that  you  inform  the  Board  whether  or  not  it  is  the  practice 
of  your  company  to  whitewash  the  return  fences  and  cattle  guards  on  its  lines  of 
railway. 

This  information  is  desired  by  the  Board  with  a  view  to  arriving  at  uniformity 
of  practice. 

By  order  of  the  Board. 

A.  D.  CABTWBIGrHT, 

Secretary. 
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Complaint  of  the  Connecticut  Ouster  Company,  Limited,  Toronto,  Ont.,  relative  io 
express  classified  Hon  of  oysters  in  glass  jars. 

File  4397.62 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  applicant  ships  oysters  in  glass  jars  each  containing  about  two-thirds  of  a 
pint.  These  are  shipped  in  a  wooden  container,  subdivided  into  compartments. 
The  shipments  so  moving  are  charged  first-class  rate,  while  oysters  not  in  glass  are 
shipped  at  second-class  rate.  It  is  stated  that  the  oysters  in  glass  jars  are  not  sub- 
mitted to  any  process  of  preparation ;  that  they  are  strictly  raw  and  perishable  pro- 
ducts in  the  natural  state,  except  that  they  are  not  in  the  shell;  and  that  they  are 
not  in  reality  any  different  from  oysters  shipped  in  bulk  in  larger  packages. 

It  is  contended  that  from  the  standpoint  of  the  consumer  the  oysters  shipped  in 
glass  jars  are  more  satisfactory.    In  this  connection,  applicant  sets  out: — 

"  The  object  of  the  glass  jar  is  to  protect  the  consumer  from  some  long- 
standing abuses,  more  particularly  the  practice  of  many  retailers  of  adding 
water  to  the  oysters  so  as  to  cheapen  them,  and  in  many  other  instances  the 
product  is  displayed  under  conditions  that  are  not  to  the  best  interests  of  the 
product  or  the  consumer.  In  addition  to  that,  the  purchase  of  paper  pails  by 
the  retailer  for  the  delivery  of  bulk  oysters  has  become  am  expense  item  of 
considerable  proportions  and  the  service  of  the  paper  pail  doubtful." 

The  question  of  freedom  from  damage  is  referred  to,  it  being  stated  there  were 
no  damage  claims.  This  was  discussed  at  the  hearing  and  no  evidence  in  rebuttal  of 
this  contention  has  been  submitted  by  the  express  companies. 

In  support  of  applicant's  contention,  reference  is  made  by  him  to  the  fact  that 
under  the  Canadian  Express  Classification  the  following  articles  are  allowed  to  be 
shipped  second-class,  in  glass  jars  or  bottles,  packed  in  wooden  covered  boxes,  viz,, 
birch  beer,  coco-cola,  cider,  ginger  ale,  mineral  water,  pop,  soda  water,  spring  water 
and  spruce  beer;  and  it  is  contended  that  it  can  hardly  be  claimed  that  any  of  the 
above  products  can  be  classed  in  the  list  of  foods,  at  least  in  the  same  sense  that 
oysters  are  food. 

In  the  Board's  judgment  of  July  17,  1919,  the  Board  had  before  it  the  question 
of  Scale  K  rates  applicable  to  the  beverage  items  above  referred  to.  The  application 
of  the  express  companies   was  to   strike  out   Scale  K   altogether.    The  following 
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language  was  used  by  the  Chief  Commissioner  at  p.  166  of  the  judgment,  which  will 
be  found  in  Board's  Orders  and  Judgments  of  July  28,  1919,  Vol.  IX: — 

"  While  I  know  of  no  reason  why  these  beverages,  which  are  in  a  sense 
luxuries,  ought  to  deserve  any  special  treatment,  some  consideration  ought  to 
be  given  to  long-standing  practice  and  to  the  facts  that  they  move  more  or 
less  continuously ;  that  the  greater  part  of  the  weight  is  represented  by  con- 
tainers, and  that  they  possess  the  advantage  of  economical  stowage.  The  scale 
applies  only  to  closed  cases  and  barrels.  In  view  of  these  considerations,  I 
would  not  comply  with  the  companies'  application,  which  would  move  that 
these  beverages  would  move  on  the  first-class  scale.  I  would  follow  the  action 
of  the  Interstate  Commerce  Commission,  which,  when  revising  the  express 
schedules,  struck  out  this  scale,  but  included  the  articles  in  the  second  class. 
The  scale  may,  therefore,  be  abolished;  but  the  articles  now  moving  under  it 
must  be  added  to  the  second  class  or  scale  'N'  rates." 

The  inclusion  of  these  articles  can  hardly  be  taken  as  a  conclusive  argument 
bearing  on  the  proper  rating  of  oysters  in  glass. 

In  the  Board's  judgment  in  the  Express  Case  already  referred  to,  in  referring 
to  Scale  "N"  rates  (now  second-class),  it  was  stated  at  p.  160: — 

"  This  special  scale  was  drawn,  in  the  first  instance,  to  cover  the  move- 
ment of  more  or  less  perishable  articles,  the  products,  in  the  main,  of  the  farm 
and  of  the  fisheries,  and  which,  therefore,  particularly  require  an  express  ser- 
vice rather  than  a  freight  service." 

Included  in  this  list  will  be  fuund  three  items,  honey,  meats  and  oysters,  which, 
when  not  shipped  in  glass,  move  on  the  second-class  rate,  but  when  shipped  in  glass 
move  on  the  first-class  rate. 

The  decision  of  the  Board  which  issued  in  1910  in  the  matter  of  the  tariffs  of 
the  express  companies  covered  not  only  rates  but  classification.  This  classification 
was  gone  over  item  by  item  by  the  Board,  sitting  from  day  to  day,  and  discussing 
with  counsel  appointed  by  the  Dominion  Government  and  counsel  for  the  express 
companies  the  signification  and  justification  of  the  items  contained  in  the  classifica- 
tion. Oysters  appear  in  this  classification  at  Scale  "  N "  rates.  In  the  discussion 
on  the  classification,  oysters  in  glass  were  mentioned  incidentally  as  a  commodity, 
but  no  person  seemed  to  know  very  much  about  them.  Honey,  in  tins,  is  given  Scale 
"W9  rating  in  this  classification,  and  N.O.S.,  merchandise  rating;  that  is  to  say,  honey, 
in  glass,  IST.O.S.,  would  be  carried  under  the  merchandise  rating,  which  is  equivalent  to 
the  first-class  rate.  In  the  same  way  with  meats,  provision  was  made  that  fresh, 
smoked  or  cured  meats,  not  in  cans  or  glass,  would  be  carried  at  Scale  "  N  "  rate-. 
In  other  words,  in  glass  they  would  be  carried  at  merchandise  rates. 

There  is  an  item  in  the  same  classification  setting  out  the  rating  for  the  follow- 
ing: "Glass  and  glassware,  including  articles  packed  in  glass,  must  be  boxed  or 
crated."  Then  follows  the  designation  under  this  heading  with  the  item  "  Not  other- 
wise specified,  merchandise";  so,  under  this  heading,  an  article  packed  in  glass 
would  fall  under  the  "  N.O.S."  designation  and  would  pay  merchandise  rates. 

It  is  to  be  noted  that  while  this  provision  was  contained  in  the  classification 
referred  to,  the  present  classification  only  refers  to  glass  and  glassware,  leaving  out 
the  articles  referred  to  under  "  including  articles  packed  in  glass." 

As  already  pointed  out,  the  classification  effective  under  the  judgment  of  1910 
provided  Scale  "  N  "  rates  for  oysters ;  that  is  to  say,  the  equivalent  of  second-class 
rates  under  the  present  classification.  At  the  time  the  classification  dealt  with  in 
the  judgment  of  1910  was  before  the  Board,  there  was  no  differentiation  made 
between  oysters  in  glass  and  other  oysters.  From  the  evidence  at  the  present  hear- 
ing, the  movement  of  oysters  in  glass  is  of  comparatively  recent  development.  Just 
how  long  there  has  been  any  considerable  movement  of  oysters  in  glass  was,  how- 
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ever,  not  developed.  It  was  stated  that  there  had  been  shipments  by  the  Oceanic 
Oyster  Company  of  Montreal,  extending  over  a  period  of  years;  but  nothing  definite 
was  given  as  to  the  period  involved,  although  it  is  to  be  inferred  from  the  context 
that  the  Oceanic  Company  has  been  shipping  oysters  in  glass  somewhat  longer  than 
the  applicant  company. 

The  applicant  company  contended  it  started  shipping  in  the  fall  of  1919.  and 
that  at  the  time  the  shipments  began  there  was  no  separate  rate  for  oysters  in  glass. 
This  statement,  however,  leaves  the  situation  in  doubt,  for  while  the  fall  of  1919  is 
referred  to  as  the  time  when  the  shipments  began,  the  Board  by  its  Order  No.  28207, 
of  August  11,  1919,  approved  Express  Classification  No.  4.  It  is  in  this  classification 
that  the  provision  for  oysters  "  not  in  glass/'  carrying  the  second-class  rate,  first 
appears;  that  .is  to  say,  oysters  in  glass  would  move  on  the  first-class  rate.  This 
classification  became  effective  on  September  1,  1919. 

It  is  conceded  by  the  applicant  that  the  bulk  of  the  business,  so  far  as  he  is 
concerned,  is  concerned  with  bulk  oysters.  He  sets  out  his  shipments  in  glass  as 
representing,  possibly,  10  per  cent  of  his  business.  He  stated  there  was  another  firm 
in  Montreal  which  was  doing  a  considerable  business  in  the  shipment  of  oysters  in 
glass.  He  gave  an  offhand  estimate  that  70  per  cent  of  their  business  was  so  carried 
on.    It  is  understood  that  he  refers  to  the  Oceanic  Oyster  Company. 

On  what  is  before  the  Board,  it  does  not  appear  that  the  item  of  damage  claims 
is  of  importance.  Although  there  was  much  contest  over  the  relative  prices  of  the 
oysters  in  glass  and  bulk  oysters,  and  while  it  cannot  be  said  that  the  written  sub- 
missions, which  the  parties  were  given  leave  to  file  and  which  have  been  filed  subse- 
quent to  the  hearing,  have  made  for  agreement  as  to  how  the  price  relations  stand, 
it  is  apparent  that  the  oysters,  shipped  in  glass  are  a  higher-priced  article  to  the  con- 
sumer; and  it  would  appear  that  comparing  the  wholesale  prices,  the  same  situation 
arises. 

Oysters  shipped  in  glass  are,  taking  the  statement  of  the  applicant,  a  more  valu- 
able commodity  than  the  article  shipped  in  bulk.  It  is  contended  as  already  indi- 
cated, that  oysters  shipped  in  bulk  are  subject  to  much  adulteration;  that  indi- 
viduals buying  oysters  in  bulk  are  often  buying  a  large  quantity  of  water,  while  in 
the  case  of  oysters  in  glass  there  is  not  this  danger;  and  that  the  oysters  are  handled 
under  more  sanitary  conditions.  All  this  bears  upon  the  oysters  in  glass  as  being 
a  higher-priced  article  and  catering  to  a  somewhat  different  demand  from  what  is 
covered  by  the  bulk  oysters. 

It  is  not  shown  that  there  is  any  substantial  competition  between  the  two  types 
of  oysters.  It  would  appear,  so  far  as  there  was  evidence  on  this,  that- the  distribu- 
tion of  the  oysters  in  glass  is,  in  the  main,  a  comparatively  local  one.  It  appears 
from  the  classification  that  oysters  in  glass  are  treated  in  the  same  way  as  honey 
and  meats  when  packed  in  glass — the  latter  two  commodities  having  been  so  treated, 
ever  since  the  judgment  of  1910. 

On  what  has  been  presented,  there  is  not  sufficient  evidence  to  justify  departing 
from  the  existing  classification  basis. 

October  19,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioners  Boyce, 
Butherford,  and  Lawrence  concurred. 
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Application  of  the  Corporation  of  the  City  of  Regina,  Saskatchewan,  for  an  Order 
directing  the  Canadian  National  Railways  to  provide  a  crossing  over  the 
Company's  railway  on  Sixteenth  Avenue,  City  of  Regina,  at  Retallack  Street. 

File  No.  32079. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

I  concur  in  the  report  of  Mr.  Drury,  concurred  in  by  Mr.  Mountain,  and  think 
that  the  street  should  be  opened  up  across  the  tracks  of  the  Grand  Trunk  Pacific,  in 
the  city  of  Regina,  very  largely  for  the  reasons  set  forth  by  Mr.  Drury,  but  also 
because  the  whole  scheme  of  the  construction  of  this  railway  and  of  the  granting  of 
certain  rights  has  fallen  down  and  entirely  changed. 

When  the  Grand  Trunk  Pacific  Railway  got  the  right  to  cross  the  streets  of  the 
city  of  Regina  in  this  particular  portion  of  the  city,  it  was  proposed  to  make  this  the 
city  terminus  of  a  great  railway  system.  They  actually  commenced  construction  of  a 
large  steel  hotel,  the  frame  work  of  which  is  still  standing  nearby,  and  they  were  to 
construct  a  large  station  house  and  make  it  an  important  railway  station,  and,  under 
these  circumstances,  a  highway  over  the  tracks  so  near  the  station  would  be  an 
element  of  danger  and  highly  improper,  but  that  scheme  has  entirely  fallen  to  the 
ground.  The  hotel  will  probably  never  be  finished,  certainly  not  by  the  Grand  Trunk 
Pacific  Railway  Company,  and,  as  that  road  has  now  become  a  part  of  the  Canadian 
Northern,  in  all  probability,  in  the  future,  this  particular  track  will  be  nothing  more 
than  a  siding,  and,  on  account  of  the  changed  conditions  and  the  use  of  which  the 
track  is  and  will  be  put,  I  see  no  reason  why  the  highway  should  not  be  extended 
across  it;  the  cost  of  construction  and  maintenance  to  be  upon  the  city. 

Ottawa,  Ont.,  October  24,  1922. 

Commissioner  Lawrence  concurred. 


Application  of  the  Grand  Trunk  Railway  for  a  recommendation  to  the  Governor  in 
Council  for  the  sanction  of  agreement,  dated  January  1,  1918,  and  made  between 
the  Grand  Trunk  Railway  Company  and  the  Canadian  Pacific  Railway  Com- 
pany with  regard  to  the  joint  use  for  passenger,  baggage,  express  and  mail  traffic 
only  of  the  Brockville  passenger  station  and  grounds  and  for  an  Order  dis- 
pensing with  the  requirements  of  said  Section  as  to  the  consent  of  the  share- 
holders and  publication  of  notice  of  this  application. 

File  31302.1 

JUDGMENT 

Commissioner  Boyce: 

Application  is  made  by  Mr.  W.  C.  Chisholm,  K.C.,  for  an  order  dispensing  with 
the  necessity  for  obtaining  the  consent  of  the  shareholders  and  of  publication  of  notice 
— part  of  the  procedure  on  an  application  to  the  Board  for  recommendation  by  the 
Board  of  the  agreement  to  the  Governor  in  Council  for  sanction. 

The  agreement,  proposed  to  be  submitted  for  recommendation  to  the  Governor 
in  Council  for  sanction,  is  dated  January  1,  1918.  It  recites  a  previous  agreement 
made  in,  or  about  the  year  1875,  under  which  one  of  the  railways,  parties  to  the  agree- 
ment, has  been  in  the  enjoyment  of  the  passenger  station  facilities,  and  further 
recites  that  the  old  agreement  having  been  lost  or  destroyed  it  is  expedient  to  embody 
in  the  present  agreement  the  terms  and  conditions  in  the  old  one  as  to  the  joint  user 
of  the  Brockville  station  under  which,  for  47  years  or  thereabouts,  the  two  railways 
concerned  have  been  operating,  and  then  provides  for  the  terms  and  conditions  upon 
which,  for  a  further  twenty  years  from  its  date,  the  railways  shall  continue  to  work 
under  the  same  conditions. 
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The  object  of  the  agreement  in  question  is  therefore  to  maintain  the  status  quo 
under  which  the  railways  have  been  operating  for  the  past  47  years,  and  are  now 
operating. 

The  agreement,  I  think,  is  of  a  class  falling  under  section  154  (2)  (c)  of  the 
Railway  Act,  and  confirms  an  arrangement  entered  into  by  the  companies  for  the 
transaction  of  the  usual  and  ordinary  business  thereof,  as  evidenced  by  the  fact  that 
both  railways  have  worked  under  it  for  so  long  a  period. 

I  do  not  think  that  we  have  power  to  dispense  with  such  notice  in  the  Canada 
Gazette  as  the  statute  prescribes,  but  as  regards  necessity  for  obtaining  consent  of 
shareholders,  and  publication  in  the  local  newspapers  [see  section  151  (31)],  I  think 
it  is  pre-eminently  a  case  where  these  formalities  may,  under  the  circumstances,  be 
dispensed  with. 

G.T.R.  v.  Q.M.  &  S.  By.  Co.,  23  C.R.C.,  p.  101. 

Order  should,  I  think,  go  accordingly. 

Ottawa,  October  25,  1922. 

Assistant  Chief  Commissioner  McLean  concurred. 


ORDER  No.  33022 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railw&y  Company,  herein- 
after called  the  "  applicant  company''  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  proposed  third-class  station  building 
at  Kelvington,  Saskatchewan,  as  shown  on  the  plans  on  file  with  the  Board 
under  file  No.  5167.61. 

Wednesday,  the  25th  day  of  October,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S:  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  rural  municipality  of  Kelvington  No.  366,  endorsed  on  the  plans 
filed  — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed  third- 
class  station  building  at  Kelvington,  in  the  province  of  Saskatchewan,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  5167.61,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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GENEEAL  OEDER  No.  371 

In  the  matter  of  the  complaints  of  the  Canadian  Lumbermen's  Association,  Dominion 
Canners,  et  al.,  against  the  proposed  change  published,  in  tariffs  of  various 
railways  to  be  applicable  on  box  shool-s,  in  carloads. 

File  ]STo.  29253.5 

Friday,  the  3rd  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  complaints, — 

The  Board  orders:  That  the  change  in  tariffs  or  supplements  filed  by  railways 
subject  to  the  jurisdiction  of  the  Board  qualifying  the  wording  of  the  item  providing 
for  box  shooks,  in  carloads,  by  stipulating  that  the  same  will  not  apply  on  material 
cleated  or  glued  together  or  otherwise  made  up,  and  providing  on  such  material  the 
box  shook  minimum  weight  and  rate  plus  four  cents  (4c.)  per  100  pounds,  be,  and 
the  same  is  hereby,  disallowed,  as  from  November  1,  1922,  pending  hearing  on  a 
date  to  be  fixed  bv  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Consideration  of  the  question  of  apportionment  of  the  cost  of  the  work  authorized  to 
he  done  by  the  City  of  Hamilton,  by  Order  No.  32205,  dated  March  10,  1922,  in 
the  matter  of  the  extension  of  the  storm  overflow  sewer  across  five  tracks  of 
the  Toronto,  Hamilton  and  Buffalo  Railway  Company,  near  the  intersection 
of  Simcoe  and  Wellington  Streets,  Hamilton,  Ontario,  and  the  raising  of  the 
tracks  of  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  to  the  level  of 
the  new  grade.  .     File  14475.2 

Application  of  the  Corporation  of  the  City  of  Hamilton,  Ontario,  for  an  Order 
authorizing  the  construction  of  a  sewer  on  King  Street  West,  Hamilton, 
underneath  the  tracks  of  the  Toronto,  Hamilton  and  Buffalo  Railway  Com- 
pany, and  directing  the  company  to  pay  additional  cost  of  the  work  occasioned 
by  the  construction  and  maintenance  of  the  railway  at  King  Street,  in  the  said 
City  of  Hamilton,  Ontario.  File  9473.43 

Consideration  of  the  question  of  apportionment  of  the  cost  of  work  authorized  to  be 
done  by  the  City  of  Hamilton,  by  Order  No.  3221k,  dated  March '13,  1922,  in\ 
the  matter  of  the  extension  of  the  storm  overflow  sewer  across  the  tracks  of 
the  Grand  Trunk  Railway  Company  at  the  intersection  of  Ferrie  and  Wel- 
lington Streets,  and  the  raising  of  the  Ferrie  Street  Bridge,  Hamilton, 
Ontario,  and  the  raising  by  the  Grand  Trunk  Railway  Company  of  its  tracks 
on  Wellington  Street  to  the  level  of  the  new  street  grade.  File  222.1 

Application  of  the  City  of  Hamilton  for  authority  to  construct  storm  sewer  under, 
and  across  main  line  of  Grand  Trunk  Railway  Company  at  intersection  of 
Wellington  Street,  Hamilton,  Ontario. 

Consideration  of  the  question  of  cost  of  the  work  and  distribution  thereof. 

File  9473.42 

Heard  at  Hamilton,  Ontario,  June  8,  1922. 


JUDGMENT 

Commissioner  Boyce: 

These  cases  were  heard  together,  the  arguments  of  counsel  being  confined  to  the 
question  as  to  the  distribution  of  the  cost  of  the  works,  which  the  city  asked  for 
permission  of  the  Board  to  carry  on.  The  work,  common  to  all  the  applications,  was 
the  laying  of  a  sewer,  or  a  "  storm  overflow  sewer,"  under  the  tracks  of  the  railways, 
respectively,  where  they  cross  the  streets  in  the  city  of  Hamilton,  referred  to  in  the 
application  of  the  city. 
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There  is  no  dispute  in  any  of  the  cases  as  to  the  necessity  for  the  work.  In 
every  case  the  railway  concerned  raises  no  objection  to  the  work  being  performed, 
and  were  it  not  for  the  special  feature  of  the  application  by  the  city  in  insisting  that 
the  railway  company  should  pay  the  cost  of  the  work  involved  in  extending  the  sewer 
across  its  tracks,  and,  where  necessary  (as  in  two  of  the  applications),  the  cost  of 
raising  the  railway  tracks,  the  application  would,  upon  the  consent  to  the  work,  be 
of  a  nature  provided  for  by  section  269  (subsection  3)  of  the  Railway  Act,  and  the 
regulations  passed  thereunder,  and  no  order  of  the  Board  would  have  been  necessary. 

In  each  case,  therefore,  an  order  of  the  Board  was  made  authorizing  the  work, 
and  reserving  the  question  of  the  apportionment  of  the  cost  thereof  for  further 
consideration. 

The  main  contention  of  the  city  to  which  argument  was  directed  at  the  hearing, 
and  in  subsequent  submissions,  was  that,  the  city  street  involved  in  each  case  being 
senior  (a  statement  not  disputed  by  the  railway  concerned),  its  seniority  continued 
and  subjected  the  railway  concerned  to  the  payment  of  the  extra  cost  involved  in 
the  crossing  of  that  railway  by  the  storm  overflow  sewer  which  the  city  was  laying 
along  the  street,  by  analogy  to  the  principles  generally  followed  by  the  Board  in 
applying  what  is  known  as  the  "  Senior  and  Junior  rule  "  to  the  crossing  of  the  rail- 
ways by  highways.  The  argument  of  Mr.  Waddell,  K.C.,  for  the  city  involved,  inter 
alia,  the  contention  that  the  soil  and  freehold  in  the  city  street  crossed  by  the  railway 
was  vested  in  the  city,  and  that  the  freehold  carried  with  it  the  right  to  the  subsoil, 
and  that  the  placing  of  a  storm  overflow  sewer  by  the  city  under  its  streets  was  a 
necessary  and  proper  user  of  its  own  property  to  which  the  railway,  at  its  crossing, 
became  subject,  as  junior  in  point  of  time  of  establishment,  with  consequent  liability 
to  contribute  the  additional  cost  involved  in  carrying  such  sewer  along  the  street 
under  the  railway. 

Argument  was  also  directed  to  the  question  as  to  the  status  and  title  of  the  city 
as  regards  its  streets,  and  while  a  conclusion  one  way  or  another  upon  such  conten- 
tions as  were  advanced,  respectively,  on  behalf  of  the  city  and  the  railways,  may  not 
conclude  the  question  of  contribution  to  cost,  more  directly  involved,  it  is  desirable 
that  due  consideration  should  be  given  to  what  is  involved  in  these  respective  con- 
tentions. 

The  status  and  title  of  the  municipality  as  regards  the  street  at  the  time  of  its 
crossing  by  the  Dominion  Railway  depends  upon  the  construction  to  be  placed  upon 
the  appropriate  sections  of  the  Municipal  Act  then  in  force  as  defining  such  title. 
The  Municipal  Act  (Ontario)  of  1903  (3  Edward  VII,  chapter  19,  sections  598,  599, 
601)  carries  forward  the  same  definitions  as  are  contained  in  R.S.O.,  1897  (chapter 
223,  sections  598,  599,  601),  and  in  the  former  enactments  there  consolidated.  These 
are,  in  the  form  of  the  1903  consolidation,  traceable  back  far  enough  to  govern  condi- 
tions at  the  time  of  the  crossing  of  the  Hamilton  streets  by  the  railways  in  question. 

The  apparent  variation  in  definition  as  to  title  contained  in  sections  599  and 
601  of  these  enactments  led  to  considerable  discussion,  and  was  the  subject  of 
judicial  doubt  as  to  just  what  was  intended  by  the  two  sections. 

Abell  v.  York,  61  S.C.R.,  at  pp.  350-351. 

Biggar's  Municipal  Manual,  at  p.  818. 

There  is  some  ground  in  the  wording  of  the  two  sections  of  the  Ontario  Act, 
1903,  referred  to  for  the  contention  that  a  lesser  interest  is  intended  by  section  601 
than  by  section  599,  especially  as  the  words  "  soil  and  freehold  "  used  in  section  599 
are  not  carried  into  section  601,  thus  leaving  it  open  to  the  construction  that  whereas 
by  the  former  section  the  "  soil  and  freehold "  were  vested,  at  that  time,  in  the 
Crown,  by  the  latter  section,  the  street  was  placed  in  the  possession  and  control  of 
the  municipality  for  local  purposes;  that  is,  that  the  freehold,  by  section  599  was 
vested  in  the  Crown,  possession  by  section  601,  in  the  municipalities  for  municipal 
purposes,  which  is  in  agreement  with  the  respective  headings  to  each  section,  as  far 
back  as  1897 — viz :  599 ;    "  Freehold  in  the  Crown  " — 601,  "  Possession  in  Muni- 
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cipalities."   If,  by  section,  599,  as  it  then  stood,  the  "  soil  and  freehold  "  of  a  highway 

were,  by  statute,  vested  in  the  Crown,  the  same  title  in  the  same  highway  could  not 

be  in  the  municipality. 

The  difference  of  interpretation  of  these  sections,  doubtful  as  they  seemed,  led 

to  a  new  section  being  introduced  into  the  Municipal  Act  (Ontario),  1913,  R.S.O., 

chapter  192,  section  433,  providing  as  follows: — 

"Unless  otherwise  expressly  provided,  the  soil  and  freehold  of  every 
highway  shall  be  vested  in  the  corporation,  or  corporations,  of  the  muni- 
cipality or  municipalities,  the  council  or  councils  of  which  for  the  time  being 
have  jurisdiction  over  it  under-  the  provisions  of  this  Act"  (1913). 

This  enactment  was  not  in  the  form  of  a  declaration  to  settle  the  law  owing  to 
the  conflict  of  interpretation  of  the  former  sections  in  the  old  Acts  referred  to,  and 
therefore  it  was  not  retroactive  but  spoke  from  date  of  its  coming  into  force  (1913), 
and  its  effect  was  to  vest  the  "soil"  and  "freehold"  of  the  highway  in  the  muni- 
cipality, "for  the  time  being,  having  jurisdiction  over  it  under  this  Act"  (viz.,  the 
Act  of  1913).  It  would  seem,  therefore,  that  the  contention  as  to  seniority  of  rights 
(as  to  the  railways  involved) r. to  use  the  subsoil  of  the  streets  of  Hamilton  for  the 
purpose  now  proposed  rests  (in  Ontario)  upon  the  legislation  of  1913  above  referred 
to,  and  that,  from  the  date  of  the  coming  into  force  of  the  1913  Act,  such  rights  as 
are  vested  thereby  accrued  then  to  the  city,  and  therefore,  there  would  seem  to  be 
force  in  the  contention  urged  by  the  railways,  that  qua  the  railway,  then  in  place, 
under  Dominion  authority,  the  municipality  had  acquired  no  seniority  in  the  sub- 
soil, but  was  junior  to  it,  though  senior  as  regards  surface  rights  for  highway  pur- 
poses, and  that  the  laying  of  water  pipes  under  the  streets  was  not  an  incident  to 
the  city's  title  to  the  street,  as  denned  by  the  Act. 

Such  is  the  condition  of  the  legislation  in  one  province  (Ontario).  In  all  the 
provinces  of  the  Dominion  the  soil  and  freehold  is  not  vested  in  the  local  muni- 
cipality; e.g.,  Quebec,  where  it  is  vested  in  His  Majesty  (in  right  of  the  province), 
and  in  Manitoba,  Saskatchewan  and  Alberta,  the  right  of  His  Majesty  (in  right  of 
the  Dominion)  to  the  soil  and  freehold  of  highways,  has  never  been  taken  away. 
Seniority  of  a  Dominion  railway  traversing  various  provinces  of  Canada  over  high- 
ways would,  therefore,  depend  upon  the  state  of  the  provincial  law  applicable  to  title 
in  the  highways  of  each  province,  if  seniority  is  to  depend,  as  to  the  use  of  the  high- 
way for  other  than  general  travel,  upon  the  local  law  governing  title  in  soil  and  free- 
hold. The  question  raised  must,  I  think,  be  capable  of  decision  upon  more  stable  and 
uniform  ground  than  this. 

The  provisions  of  the  British  North  America  Act,  relied  upon  in  argument  of 
counsel  for  the  city,  are  of  importance  as  regards  the  railways  concerned,  all  of  which 
are  "  Works  and  Undertakings  "  of  one  or  other  of  the  classes  specified  in  the  excep- 
tions (a)  and  (c)  of  subsection  10  of  section  92  of  the  British  North  America  Act, 
but  these  provisions,  themselves,  and  as  interpreted  and  applied  by  judicial  decision, 
do  not  seem  to  me  to  strengthen  the  city's  contention  on  the  constitutional  ground 
suggested  in  the  argument.  By  section  92  of  the  British  North  America  Act,  sub- 
section 13,  "  Property  and  Civil  Rights  in  the  Province  "  is  one  of  the  classes  of  sub- 
jects as  to  which  the  Provincial  Legislatures  may  exclusively  legislate,  but  by 
subsection  10  specific  exception  is  made  of  the  works  and  undertakings  of  Dominion 
charter  of  the  classes  mentioned  in  (a),  (b),  and  (c)  thereof,  and  subsection  29  of 
section  91,  and  the  concluding  paragraph  of  that  section  following,  make  it  clear 
that  these  railways  are  within  the  exclusive  legislative  authority  of  the  Parliament 
of  Canada. 

By  Acts  of  the  Parliament  of  Canada  the  railways  concerned  derived  their 
powers  in  carrying  out  their  respective  works  and  undertakings,  and  in  virtue  of 
those  powers,  and  subject  to  the  provisions,  conditions  arid  safeguards  prescribed  by 
the  Railway  Act,  the  city  streets  of  Hamilton  were  intersected,  and  upon  these  streets,. 
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at  such  intersections,  became  established,  not  subject  to  provincial  law,  but  by  the 
paramount  power  of  Parliament.  By  the  Railway  Act  of  Canada  provisions  are  made 
for  the  conditions  upon  which  railways  under  the  jurisdiction  of  the  Parliament  cf 
Canada  may  invade  the  rights  of  private  individuals,  or  private  or  public  corpora- 
tions— including  municipal  corporations,  created  by  provincial  authority  (e.g.  vide, 
sections  255-258  of  the  Railway  Act,  1919).  These  conditions  are  for  the  safe- 
guarding of,  say,  public  rights  as  represented  by  municipal  (or  local)  control  or 
government.  A  Dominion  railway  crossing  a  public  street  without  conforming  to 
the  requirements  of  Dominion  enactments,  is,  ipso  facto,  a  trespasser  and  may  be 
restrained,  but  once  it  receives  by  properly  constituted  Dominion  authority  (whether 
the  Railway  Committee  of  the  Privy  Council,  before  the  constitution  of  this  Board, 
or  by  this  Board,  in  whom  the  power  is  now  vested  to  grant  or  refuse  such  permission 
according  to  varying  conditions)  it  is  there,  as  a  Dominion  work,  by  the  paramount 
power  and  authority  of  the  Parliament  of  Canada,  and  is  not  subject  to  the  pro- 
visions for  municipal  control  contained  in  any  provincial  statute.  It  thereby,  under 
such  paramount  power,  and  under  the  provisions  of  the  British  North  America  Act 
I  have  cited,  acquires  the  right  to  interfere  with  property  and  civil  rights  in  the 
provinces.  And,  having  acquired  that  paramount  right,  it  cannot,  I  think,  be  argued 
with  any  consistence  or  cogency  that  such  paramount  right  can,  many  years  after- 
wards, be  affected,  interfered  with  or  diminished  by  the  assertion  by  the  municipality 
of  what  might  be  termed  a  "  slumbering  or  inchoate  right "  in  the  subsoil  of  the 
street  across  which  the  railway  is  so  established  by  superior  legislative  authority. 

C.P.R.  v.  The  King,  7  C.R.C.,  176. 

CP.  Ry.  Co.  v.  The  Municipality  of  Notre  Dame  de  Bonsecours  (1899),  A.C. 
367,  pp.  372,  373. 

City  of  Toronto  v.  Bell  Telephone  Co.,  3  O.L.R.  465.  Reversed  in  appeal,  6 
O.L.R.,  335. 

Tennant  v.  Union  Bank  of  Canada  (1894),  A.C.  31. 

Canada  Atlantic  Railway  Co.  v.  Ottawa,  1  C.R.C.,  298. 

Madden  v.  Nelson  and  Fort  Sheppard  Ry.  Co.  (1899),  A.C.  626,  at  p.  628. 

And  where  by  Dominion  authority,  the  railway  crosses  a  highway,  it  has  the 
right  to  cross  without  expropriation  proceedings  and  without  making  compensation 
to  the  municipality.  The  lesser,  or  local,  interests  of  the  people  of  the  latter,  being, 
by  force  of  law  referred  to,  made  subject  to  the  greater  interests  of  the  people  of  the 
whole  State,  as  represented  in  a  work,  the  nature  of  which  is,  by  statute,  declared  to 
be  a  work  for  the  general  advantage  of  Canada. 

Canada  Atlantic  Ry.  Co.  v.  Ottawa,  2  O.L.R.,  336;  4  O.L.E.,  56. 

Also  see  Mayor,  etc.,  of  Birkenhead  v.  L.  &  N.W.R.  Co.,  15  Q.B.D.,  572;  Judg- 
ment of  Brett,  M.R.,  p.  578. 

The  contention,  therefore,  pressed  upon  us  in  the  argument  of  counsel  for  the 
city,  that  the  provisions  of  the  British  North  America  Act,  with  respect  to  the  preser- 
vation to  the  exclusive  jurisdiction  of  the  legislatures  of  the  various  provinces  of 
questions  affecting  property  and  civil  rights  of  and  in  the  provinces,  may  be  invoked 
to  aid  in  the  city's  contention  as  to  contribution  to  cost,  does  not  appear  to  be  a 
cogent  .one,  because, — 

(a)  Whatever  rights  the  city  had  at  the  time  the  railway  came  to  lay  its  sewers 
are  not  impaired  now  by  the  presence  of  the  railway,  except  to  the  extent 
of  any  extra  cost  involved  in  carrying  out  the  municipal  work  by  the 
presence  of  the  railway; 

(b)  by  the  Dominion  Railway  Act,  power  is  vested  in  this  Board,  as  successor 
to  the  jurisdiction  and  functions  formerly  exercised  by  the  Railway  Com- 
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miltee  of  the  Privy  Council,  to  impose  such  terms  and  conditions,  as  by 
the  Eailway  Act,  and  the  Special  Act  are  provided  as  proper  for  the  purpose 
of  safeguarding,  in  a  variety  of  ways,  applicable  to  various  conditions,  the 
rights  and  interests  of  the  municipality. 

There  must,  therefore,  be  found  in  the  Dominion  legislation,  the  Eailway  Act 
of  Canada,  1919,  the  jurisdiction  to  afford  the  remedy  the  city  is  seeking.  That  is 
apparent  by  the  application  to  this  Board  by  the  city,  under  the  Railway  Act  of 
Canada.  By  the  application  the  city  recognizes  the  legal  situation,  as  I  have 
endeavoured  to  point  it  out,  viz :  that  the  railway  being  constructed,  under  authority 
of  Dominion  law,  across  this  street,  the  city  must  apply  to  that  duly  constituted 
authority  for  permission  to  interfere  with  that  railway  in  the  exercise  of  its  municipal 
powers — derived  from  the  Provincial  Legislature,  in  the  use  of  its  street — to  the 
extent  of  that  part  of  it  occupied  by  this  railway,  and  over  which,  but  for  the  presence 
of  the  railway  under  authority  cited,  the  city  would  have  complete  jurisdiction  and 
control  by  force  of  provincial  law.  It  is  clear,  therefore,  that  there  is  no  conflict  of 
laws,  Dominion  and  provincial,  involved  in  the  argument  of  counsel  upon  the  ques- 
tion as  to  the  rights  of  the  city  under  that  provincial  law. 

The  city's  application  must,  I  think,  fall  within  and  be  governed  by  the  pro- 
visions of  section  269  (b)  of  the  Railway  Act,  1919,  as  the  only  section  applicable 
to  the  main  object  sought,  viz:  permission  to  lay  an  overflow  storm  sewer  under  a 
railway.  "A  storm  overflow  sewer "  is,  as  its  name  applies,  an  auxiliary  means  of 
drainage  (common  to  the  city  at  large,  and  for  the  benefit  of  the  city  as  a  whole) 
of  the  surplus,  or  emergent,  quantity  of  water  brought  into  the  city  drainage  system 
by  storms.  It  is  not  applicable  to  the  drainage  of  any  particular  area,  and,  therefore, 
is  not  in  contemplation  in  such  of  the  sections  of  the  Railway  Act  as  deal  with 
drainage  obligations  incident  to  the  particular  area  occupied  by  the  railway,  conse- 
quently it  is  purely  a  municipal  drainage  scheme  and  the  railway  does  not  contribute 
to  its  necessity  nor  is  it  concerned  in  its  utility. 

Section  268  is  not  applicable,  in  my  opinion,  for  the  obvious  reason  that  (a)  it- 
applies  only  to  construction  period,  and  (b)  neither  the  drainage  of  the  area  of  land 
in  the  vicinity  of  the  railway,  nor  the  obligation  therein  referred  to,  of  the  railway 
to  drain  it,  is  in  any  way  involved.  Section  270  is  not  applicable  also,  for  the  obvious 
reason  that  such  proceedings  as  are  therein  provided,  are  under  Provincial  Drainage 
Acts,  in  so  far  as  they,  or  any  of  them,  are  applicable,  a  discussion  as  to  the  constitu- 
tionality of  which  would  not  be  important  here.  The  relevancy  of  section  270  is 
disposed  of  as  regards  this  application,  by  the  fact  that  it  has  not  been  invoked — no 
procedure  taken  thereunder,  and  this  Board  having  now  made  orders  approving  the 
city's  application,  the  provisions  of  that  section  (270)  (subsection  2)  render  the 
section  inapplicable. 

The  applicable  section  (269  (b)  )  provides  as  follows: — 

Whenever — (b)  "any  municipality  or  landowner  desires  to  obtain  means 
of  drainage,  or  the  right  to  lay  water  pipes  or  other  pipes,  temporarily  or 
permanently,  through,  along,  upon,  across  or  under  the  railway  or  any  works 
or  land  of  the  company;" 

The  application,  under  this  section,  by  the  city  is  ''to  obtain  the  right"  etc.,  to  lay 
water  pipes.  The  contention  of  the  city,  therefore,  as  to  its  freehold  estate,  carrying 
that  right,  is  merged  in  this  application. 

Now,  as  I  have  pointed  out,  there  is  no  dispute  as  to  the  carrying  out  of  the 
work,  i.e.,  the  railway  made  no  objection  to  permission  being  granted  to  the  city  to 
carry  its  storm  overflow  sewer,  under  its  tracks — proper  engineering  safeguards  being- 
settled.  By  subsection  3  of  section  269,  in  case  of  consent  of  the  railway,  no  order 
of  this  Board  is  necessary  and  the  procedure  is  governed  by  the  standard  regulations 
of  the  Board  applicable  to  such  a  case. 
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Section  269,  in  the  Act  of  1919,  was  formerly  section  250  of  the  former  Consoli- 
dated Eailway  Act,  1906,  but  section  250  of  the  old  Act  did  not  contain  subsection  3 
as  above  referred  to,  but  the  old  section  did  contain  the  other  provisions  in  the 
section  now  invoked  as  well  as  what  is  provided  for  in  section  268  of  the  present  Act. 

Provision  for  compensation  to  an  owner  injuriously  affected,  provided  by  latter 
part  of  subsection  2,  section  269,  of  the  present  Act  was  not  included  in  section  250 
of  the  old  Act.  No  questions  arise  as  to  compensation  between  the  city  and  an 
owner,  so  far,  in  these  applications. 

In  the  exercise  of  its  powers,  this  Board,  by  General  Order  No.  74,  dated  April 
19,  1911,  provided  Standard  Rules  and  Regulations  to  govern  the  laying  of  water- 
pipes,  etc.,  under  section  250,  and  that  order  adopting  those  regulations,  which  were 
passed  under  power  of  the  statute  (section  34),  provides  as  follows  (General  Order 
No.  74,  section  3)  : — 

3.  "  That  every  order  of  the  Board  granting  leave  to  place  or  maintain 
any  pipe  or  pipes  across  any  railway  subject  to  the  jurisdiction  of  the  Board 
be,  unless  otherwise  expressed,  deemed  to  be  an  order  for  leave  to  place  or 
maintain  the  same  under  and  according  to  the  said  conditions  and  specifica- 
tions, which  conditions  and  specifications  shall  be  considered  as  embodied  in 
any  such  order  without  specific  reference  thereto,  subject,  however,  to  such 
change  or  variation  therein  or  thereto  as  shall  be  expressed  in  such  order." 

And,  that  part  of  the  regulation  so  adopted,  relating  to  cost  of  the  work — section 
5 — is  as  follows : — 

5.  "  All  work  in  connection  with  the  laying,  maintaining,  renewing,  and 
repairing  of  the  said  pipe  and  the  continued  supervision  of  the  same  shall  be 
performed  by,  and  all  costs  and  expenses  thereby  incurred  be  borne  and  paid 
by,  the  applicant;  but  no  work  at  any  time  shall  be  done  in  such  manner  as 
to  obstruct,  delay,  or  in  any  way  interfere  with  the  operation  of  any  of  the 
trains  or  traffic  of  the  railway  company  or  other  company  using  the  said 
railway." 

Those  regulations  were  in  force  when  the  amendment  (1-2  George  V,  chapter  22) 
introducing  what  is  now  subsection  3  of  section  269  was  passed,  and  in  order  tc 
meet  any  question  as  to  the  application  of  General  Order  No.  74 — with  the  rules 
and  regulations  then  promulgated — to  the  amendment,  the  Board,  by  General  Order 
No.  75,  dated  May  26,  1911,  provided  as  follows: — 

"  WHEREAS,  for  the  purpose  of  dispensing  with  the  necessity  of  an  order 
of  the  Board  where  water-pipes  or  other  pipes  are  laid  under  railways,  the 
said  section  250  of  the  Railway  Act  was  amended  by  section  8  of  the  Act  to 
amend  the  Railway  Act,  assented  to  May  19,  1911,  by  adding  thereto  the 
following  subsection:  An  order  of  the  Board  shall  not  be  required  in  the  cases 
in  which  water-pipes  or  other  pipes  are  to  be  laid  or  maintained  under  the 
railway,  with  the  consent  of  the  railway  company,  in  accordance  with  the 
general  regulations,  plans  or  specifications  adopted  or  approved  by  the  Board 
for  such  purposes. 

"  THEREFORE  IT  IS  ORDERED  that  the  Standard  Regulations 
Regarding  Pipe  Crossing  Under  Railways,  approved  by  order  of  the  Board 
No.  13494,  dated  April  19,  1911,  be,  and  they  are  hereby  adopted  and  approved 
pursuant  to  the  said  amendment." 

And  the  same  rules  and  regulations  became  effective  under  General  Order  No.  75 
as  had  been  authorized  under  General  Order  No.  74,  and  those  rules  and  regulations 
governing  the  whole  of  section  269,  as  it  now  stands  in  the  Railway  Act  of  1919, 
are  now  in  force  and  govern  the  application  of  the  city,  as  general  regulations  mad-i 
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by  Dominion  authority,  and  specifying  the  conditions  and  terms  under  which  a 
work  of  the  character  contemplated  by  the  section  is  to  be  carried  out. 

As  I  see  it,  the  city  in  making  this  application  submitted  itself  to  the  jurisdic- 
tion of  this  Board  and  thereby  became  subject,  as  well  to  the  provisions  of  section 
269  as  also  to  all  that  is  contained  in  General  Orders  74  and  75  and  general  regula- 
tions thereby  authorized,  as  the  conditions  and  terms — contemplated  to  be  imposed 
by  statute — section  34 — for  carrying  into  effect  the  provisions  of  section  269,  as  to 
the  laying  of  the  pipes,  and  as  to  the  provision  for  the  cost  thereof — "having  regard  to 
all  proper  interests  "  in  this  instance  the  railway  there  established  by  authority  of 
Dominion  law  under  the  Railway  Act.  Holding  this  view,  I  can  see  nothing  in  all 
that  has  been  urged  by  the  city  which  would,  in  the  circumstances,  disturb  or  inter- 
fere with  the  application  of  those  general  orders  and  regulations  to  these  applications. 

What  is  contained,  specifically,  in  the  regulations  is  in  accord  with  the  practice 
of  the  Board. 

Maritime  Telegraph  and  Telephone  Co.  v.  D.A.R.  Co.  and  Baird  v.  C.P.R.,  20 
C.R.C.,  p.  213. 

City  of  Vancouver  v.  V.  V.  and  E.  Ry.  Co.,  18  C.R.C.,  p.  306. 

The  facts  are  very  similar  to  those  in  question  in  two  applications,  made  to  the 
Board  as  far  back  as  1907,  by  the  town  of  Brampton,  for  permission,  under  section 
250  of  the  Railway  Act  (as  it  then  stood),  to  lay  sewer  pipes  under  the  tracks  of  the 
Canadian  Pacific  Railway,  and  of  the  Grand  Trunk  Railway  where  the  tracks  of 
those  railways  crossed  Queen  street,  along  which  street  the  municipality  was  con- 
structing a  sewer  (Board  files  5383  and  5390). 

The  question  arose  then  as  to  distribution  of  cost  of  the  work  under  the  railways' 
tracks.  Argument  of  these  cases  was  heard  by  the  Board' at  Toronto,  November  6, 
1907  (Vol.  53,  pp.  6839-6846  Record),  as  to  form  of  order  and  what  is  contained  in 
section  5  of  the  present  regulations  was  adopted,  practically  word  for  word,  in  the 
orders  then  made  governing  cost  of  the  work  as  far  as  the  railways  were  concerned, 
under  conditions  practically  the  same  as  those  now  presented.  I  quote  section  2  of 
Order  No.  4061— File  5383:— 

"  2.  That  all  work  in  connection  with  the  laying,  maintaining,  renewing, 
and  repairing  of  the  said  sewer  pipe  and  the  continued  supervision  of  the  same 
be  performed  by,  and  all  costs  and  expenses  thereby  incurred  be  borne  and 
paid  by,  the  applicant,  subject,  however,  to  any  right  of  assessment  in  respect 
thereof  under  the  provisions  of  the  Municipal  Act  of  the  province  of  Ontario; 
but  that  no  work  at  any  time  be  done  under  the  authority  of  this  order  in  such 
a  manner  as  to  obstruct,  delay,  or  in  any  way  interfere  with  the  operation  of 
any  of  the  trains  or  traffic  of  the  railway  company  or  other  company  using 
the  said  railway." 

In  a  judgment  directed  to  the  settlement  of  the  form  and  terms  of  the  orders 
in  these  cases  the  late  Mr.  Justice  Killam  (then  Chairman  of  this  Board)  said: — 

"  The  railways  cross  Queen  street,  and  the  town  is  constructing  a  sewer 
along  that  street  and  wishes  to  carry  it  under  the  tracks  of  the  two  companies. 
This  is  presumably  not  a  case,  then,  in  which  the  companies  own  the  land, 
but  one  in  which  they  have  merely  rights  to  maintain  and  operate  their  rail- 
ways across  the  street.  They  interfere  thus  with  the  ordinary  right  of  the 
town  to  carry  the  sewer  under  the  street,  and  the  town  is  obliged  to  obtain 
the  authority  of  the  Board  to  enable  it  to  do  this.  In  such  a  case  the  terms 
should  be  as  little  onerous  upon  the  town  as  possible." 

The  only  question,  as  will  appear  from  the  judgment — paragraph  3— was  as  to 
the  right  of  the  town  to  assess  the  railways  for  a  portion  of  the  cost  of  the  sewer 
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under  the  Municipal  Act.  To  safeguard  this  right  the  words  "  subject,  however,  to 
any  right  of  assessment  in  respect  thereof  under  the  provisions  of  the  Municipal 
Act  of  the  province  of  Ontario  "  were  inserted  into  section  2  of  the  orders,  as  above. 

The  question  of  the  rights  of  the  city  of  Hamilton  as  to  assessment  is  not  raised 
in  this  case,  and  I  do  not  think  that  any  provision  could  be  made  in  the  orders  dis- 
posing of  these  cases.  Whatever  power  the  city  possesses  as  to  assessment  of  railway 
property  is,  of  course,  preserved  to  it.  The  subject  is  independent  of  this  Board's 
functions. 

I  have  referred  to  the  Brampton  Cases  at  some  length  because  they  appear  so 
apposite  to  the  present  case  and  because  a  comparison  of  the  wording  of  section  2 
of  the  orders  therein  made,  with  that  of  section  5  of  the  regulations  approved  by 
General  Orders  Nos.  74  and  75  passed  in  1911,  leads  one  to  the  conclusion  that  the 
wording  of  those  regulations  was  adopted  as  a  result  of  the  decision  in  the 
Brampton  Cases. 

The  cost  of  the  work,  in  each  case,  for  which  the  Board's  permission  had  already 
been  given  by  order,  and  all  other  conditions  and  details  thereof  as  affecting  the 
railways,  will  be  governed  by  the  general  regulations  promulgated  in  General  Orders 
74  and  75,  including  the  cost  of  such  raising  of  tracks  of  the  railway  as  may  be 
necessary,  and  as  to  all  other  questions  affecting  the  work,  in  case  of  dispute,  the 
Board's  Engineer  will  act,  pursuant  to  the  regulations,  as  final  arbitrator. 

Orders  will  go  accordingly. 
Ottawa,  October  26,  1922. 

Commissioner  Lawrence  concurred. 


McLean,  Assistant  Chief  Commissioner: 

Some  consideration  of  the  history  leading  up  to  the  issuance  of  General  Orders 
74  and  75,  and  some  account  of  the  practice  antecedent  to  the  issuance  of  these 
orders  is  pertinent. 

The  steps  leading  up  to  the  issuance  of  General  Order  No.  74  date  back  tc 
October  21,  1908,  when  the  Board  took  up  the  consideration  of  drafting  a  standard 
form  to  deal  with  the  very  considerable  number  of  applications  arising  under  section 
250  of  the  then  Bailway  Act,  and  by  November  25,  1908,  a  draft  order  was  agreed 
upon  by  the  Board.  For  a  time  there  were  separate  orders  for  water,  sewage  and 
manufactured  gas  on  the  one  hand,  and  natural  gas  on  the  other.  In  both  forms  of 
order  the  full  cost  of  construction  and  maintenance  was  on  the  applicant.  While 
the  general  form  of  the  order  was  then  agreed  upon,  discussion  took  place  in  regard 
to  certain  of  the  engineering  features,  and  the  result  was  that  Order  No.  74,  embody- 
ing the  standard  regulations  regarding  pipe  crossings  under  railways,  was  finally 
approved  by  Order  of  the  Board  date  April  19,  1911. 

In  general,  the  practice  prior  to  1908  had  been  that  the  order  made  was  baser, 
upon  an  agreement  entered  into  between  the  railway  company  and  the  municipality. 
See,  in  this  connection,  Application  of  the  City  of  Calgary  to  lay  water  pipes  and 
sewer  pipes  under  the  tracks  of  the  C.P.R.,  Evid.  Vol.  50,  p.  5031,  more  particularly 
the  statement  made  by  the  late  Chief  Commissioner  Killam  at  pp.  5033-5034.  The 
hearing  in  question  was  held  at  Calgary  on  July  26,  1907. 

As  pointed  out  by  Commissioner  Boyce  in  his  judgment,  a  matter  analogous  tc 
what  is  involved  in  the  present  application  arose  in  the  Brampton  Case.  This  case, 
so  far  as  the  records  of  the  Board  show,  was  the  first  case  in  which  the  question  was 
raised  before  the  Board. 
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In  applying  to  carry  sewer  pipes  under  the  tracks  of  the  Canadian  Pacific  Kail- 
way  and  the  Grand  Trunk,  the  solicitor  for  the  town  of  Brampton,  in  dealing  with 
the  applications  against  the  Grand  Trunk,  stated: — 

"  2.  That  by  reason  of  the  fact  that  the  company's  railway  crosses  Queen 
street  in  the  said  town,  it  is  necessary  to  have  the  question  of  the  rights  of 
the  parties  ascertained  by  the  Board,  as  the  railway  company  refuses  to  con- 
sent to  an  amicable  arrangement  thereof.    .    .  ." 

"5  That  the  corporation  of  the  town  of  Brampton  herein 

applies  for  an  order  as  to  how,  where,  when,  by  whom,  and  upon  what  terms 
and  conditions  the  said  sewer  pipes  shall  be  laid,  constructed  and  maintained, 
having  due  regard  to  all  proper  interests,  and  requesting  that  the  same  may 
be  disposed  of  with  all  convenient  speed." 

The  Grand  Trunk  Railway  submitted  a  draft  order  in  accordance  with  its  usual 
form.  The  draft  order,  paragraph  2  thereof,  provided  that  all  work  in  connection 
with  the  laying,  maintaining,  renewing  and  repairing  of  the  said  work,  and  the  con- 
tinued supervision  of  the  same  were  to  be  performed  by,  and  that  all  costs  and 
expenses  thereby  incurred  were  to  be  borne  and  paid  by  the  applicants;  that  is,  the 
municipality. 

In  the  answer  of  the  solicitor  for  the  town,  dated  September  19,  1907,  in  criti- 
cizing the  position  taken  by  the  railway,  the  following  words  were  used: — 

"  ....  It  seems  to  me  that  the  order  proposed  is  a  very  one-sided 
one.  It  would  seem  to  me  to  be  drafted  on  the  assumption  that  the  railway 
owns  the  street,  whereas,  I  presume,  the  fact  is  that  the  corporation,  or  the 
public  owns  the  street,  and  that  every  person  has  an  equal  right  to  it." 

In  the  sitting  at  Calgary,  already  referred  to,  Mr.  Bennett,  who  appeared  for 
the  Canadian  Pacific  Railway,  further  stated  that  the  company  had  a  standard 
agreement  which  prevailed  all  over  the  system.  The  Chief  Commissioner,  in  com- 
menting on  this,  said :  "  Something  of  that  kind  should  be  done  when  it  is  under  the 
company's  right  of  way.  When  it  is  a  highway,  over  which  you  have  the  right  to 
cross,  it  is  different." 

In  the  Brampton  Case,  notwithstanding  the  position  taken  by  the  town,  as 
already  set  out,  in  regard  to  its  rights  as  affected  by  the  matter  of  seniority,  an 
order  issued  in  accordance  with  the  draft  as  submitted  by  the  Grand  Trunk.  There- 
after, a  hearing  was  asked  for  by  the  town. 

In  the  draft  form  which  the  municipality  submitted  exception  was  not  taken  to 
the  cost  being  upon  the  applicants,  but  it  was  desired  that  a  clause  should  be  inserted 
providing  that  the  assessment  of  cost  upon  the  applicant  municipality  should  be 
subject  to  the  provisions  of  the  Municipal  Act  respecting  local  improvements. 

In  the  argument  presented  at  the  hearing  in  Toronto  on  November  16,  1907, 
Mr.  Blain,  who  appeared  for  the  town  of  Brampton,  said,  inter  alia,  Evid.  Vol.  53,  p. 
68JfJf:  "Then  the  next  question  as  to  the  cost.  We  submit  that  the  statute  provides 
that  we  shall  not  be  put  to  any  cost  in  using  what  we  have  as  much  right  to  use  as 
the  company  has."  Then  he  referred  to  the  superintendence  in  connection  with 
putting  in  the  work,  and  criticized  the  position  taken  by  the  railway  in  asking  that 
the  municipality  should  pay  the  cost  of  superintendence.  The  following  discussion, 
however,  took  place  on  this  point,  at  the  same  page: — ■ 

"  Hon.  Mr.  Killam  :  Why  should  they  be  put  to  unnecessary  expense  for 
looking  after  their  track  where  you  put  through  a  sewer?  Is  it  not  reason- 
able to  require  you  to  look  after  that?" 

"Mr.  Blain:  That  is  not  unreasonable.    I  would  not  press  that." 
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The  material  portion  of  the  judgment,  rendered  by  the  late  Chief  Commissioner 
Killam,  which  seems  pertinent  in  the  present  application  .has  already  been  quoted 
by  Commissioner  Boyce. 

When  the  proceedings  were  initiated  in  1908,  as  already  referred  to,  in  connec- 
tion with  the  standard  form  of  order,  the  Board's  attention  was  specifically  directed 
to  the  form  of  the  orders  which  had  been  used  by  the  railways,  as  well  as  to  the  form 
of  order  which  issued  in  the  Brampton  Case  after  rendering  of  judgment,  as  above 
referred  to. 

When  the  drafting  of  the  rules  was  under  consideration,  and  a  point  was  raised 
as  to  whether  the  municipality  should  be  responsible  for  the  cost  of  an  inspector 
for  the  railway  company  where  a  main  was  being  laid  under  railway  tracks  upon  the 
street,  the  latter  being  senior  to  the  railway,  the  late  Chief  Commissioner  Mabee,  on 
November  18,  1908,  ruled  that  the  municipality  should  not  be  so  subject;  and  he 
continued  that  different  considerations  arise  where  a  private  corporation  applies  to 
lay  a  main  under  the  tracks  upon  a  street,  or  where  either  the  latter  or  municipal 
corporation  applies  to  lay  a  main  under  tracks  where  the  railway  company  owns  the 
right  of  way. 

Substantially  the  same  point  arose  in  connection  with  a  claim  by  the  Canadian 
National  Railway  against  the  city  of  Belleville  for  the  wages  of  a  watchman  watching 
the  track  while  water-pipes  and  sewer  pipes  were  being  installed  under  the  tracks 
of  the  railway  in  question.  The  ruling  in  question,  which  was  dated  March  24,  1920, 
will  be  found  on  Board's  File  No.  91+73.21,  Board's  Orders  and  Judgments,  April  15, 
1920,  Vol.  10,  No.  2,  p.  31,  and  it  was  held  that  since  the  work  was  being  carried  out 
on  the  highway  which  was  senior  to  the  railway,  that  notwithstanding  that  the 
expense  of  the  watchman  was  in  the  public  interest  in  connection  with  the  work,  at 
the  same  time  the  city,  in  carrying  on  this  work  and  in  exercising  the  right  attaching 
to  its  ownership  of  the  highway,  should  not  be  subjected  to  the  expense  of  the  watch- 
man, but  that  the  said  expense  should  be  borne  by  the  railway  company,  whose  right 
is  junior. 

It  would  appear  then,  that  in  the  steps  leading  up  to  the  regulations  of  the 
Board  as  now  embodied  in  General  Orders  74  and  75  which,  in  so  far  as  obligation 
in  regard  to  cost  is  concerned,  set  out  the  Board's  construction  of  section  269  of  the 
present  Act  (which  was  section  250  of  the  antecedent  Act),  that  the  Board  has  had 
before  it  the  contention  as  to  the  incidents  of  cost  attaching  to  municipal  seniority. 
That  with  this  clearly  presented  before  it  in  the  Brampton  Case,  the  only  modifica- 
tion was  by  way  of  safeguarding  the  rights  of  the  municipality  in  respect  of  any 
right  of  assessment  under  the  provisions  of  the  Municipal  Act. 

It  appears  further,  that  when  the  whole  question  was  being  gone  into  in  the 
light  of  the  antecedent  practice  of  the  Board,  a  modification  was  made  in  regard 
to  inspection.  Subject  to  this,  the  burden  of  expense,  under  the  orders  in  question, 
is  on  the  municipality. 

The  Brampton  Case  was  the  only  one  in  which,  prior  to  1908,  the  question  of  the 
incidents  of  cost  attaching  to  municipal  seniority  was  raised.  Owing  to  the  amend- 
ment made  to  section  250  of  the  former  Railway  Act,  made  by  subsection  3,  which 
amendment  is  continued  in  subsection  3  of  section  269  of  the  present  Act,  there  have 
been  very  few  cases  in  which  the  matter  of  sewer  pipe  crossings  have  come  before 
the  Board  for  formal  orders.  Judging  from  the  records  the  practice  of  the  muni- 
cipalities, in  applications  falling  under  Orders  74  and  75,  has  been  to  accept  the 
burden  of  cost  as  one  attaching  to  the  municipality. 

On  September  17,  1913,  an  application  was  launched  by  the  city  of  Hamilton 
for  an  order  authorizing  the  construction  of  a  20-inch  water  main  under  the  tracks 
of  the  Toronto,  Hamilton  and  Buffalo  Bailway,  at  Main  street  west.  Main  street  is 
senior  at  this  point.  See  the  Board's  judgment,  February  17,  1920,  in  the  Application 
of  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  for  an  order  authorizing 
the  company  to  reconstruct  overhead  hridge  at  Main  street,  Hamilton,  Ontario. 
Board's  Orders  and  Judgments,  Vol.  9,  No.  2k,  p  k31. 
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The  street  is  carried  across  the  tracks  of  the  railway  by  way  of  a  bridge,  and 
there  is  nothing  on  file  to  show  whether  it  was  contended  by  the  railway  that  the 
rights  of  seniority  of  the  municipality  attached  only  to  the  substituted  highway 
afforded  by  the  bridge,  and  were  extinguished  in  so  far  as  a  crossing  on  the  level 
under  the  tracks  of  the  railway  was  concerned. 

With  the  application  made  by  the  city  for  an  order  there  had  been  filed  a  draft 
order,  initialled  by  the  parties,  providing  that  the  work  was  to  be  done  in  accordance 
with  the  provisions  of  General  Orders  13494  and  13731  (these  are  now  General 
Orders  74  and  75).  In  view  of  the  amendment  which  had  been  made  to  section  250 
of  the  Railway  Act,  no  order  was  necessary. 

The  location  of  paragraph  5  in  the  Standard  Regulations  regarding  Pipe  Cross- 
ings approved  by  General  Order  74,  might  suggest  that  the  provisions  as  to  cost  being 
on  the  municipality  related  only  to  pipes  for  oil  and  natural  gas,  because  paragraphs 
4  and  5  are  under  the  heading  "  Pipes  for  Oil  and  Natural  Gas."  However,  it  is 
clear  from  the  record  leading  up  to  the  issuance  of  the  order  that  this  descriptive 
heading,  "  Pipes  for  Oil  and  Natural  Gas,"  simply  applies  to  paragraph  4.  The 
descriptive  heading  is  not  to.be  found  in  the  draft  form  of  order  formally  approved 
by  the  Board. 

The  wording  of  paragraph  five,  subject  to  the  provisions  of  paragraph  seven 
regarding  the  wages  of  the  inspector,  applies  generally  in  respect  of  the  incidents  of 
cost  to  the  municipality  in  connection  with  the  various  matters  of  pipe  crossings 
under  the  order,  and  it  explicity  places  the  cost  of  construction  and  maintenance 
upon  the  applicant.  Were  there  ambiguity  in  phrasing  the  Board  would  be  justified, 
I  think,  in  construing  the  order  strictly  against  the  railway,  but  there  is  no 
ambiguity. 

I  agree  in  the  judgment  of  Commissioner  Boyce. 
Ottawa,  Ont,  October  30,  1922. 

Commissioner  Lawrence  concurred. 


Complaint  of  R.  IV.  Hyndman,  Port  Arthur,  Ontario,  against  removal  of  planking 
from  his  crossing  on  the  Grand  Trunk  Pacific  Railway. 

File  No.  9558.49 

JUDGMENT 

Commissioner  Lawrence: 

This  case  was  heard  at  Fort  William  on  Wednesday,  October  4,  1922.  Mr.  R.  W. 
Hyndman,  the  complainant,  appeared  in  person.  Mr.  R.  H.  M.  Temple,  Solicitor, 
and  Mr.  A.  E.  Warren,  General  Manager,  represented  the  Grand  Trunk  Pacific 
Railway  Company. 

In  evidence,  Mr.  Hyndman  inferred  that  in  consideration  for  the  right  of  way 
a  verbal  agreement  was  entered  into  with  the  purchasing  agent  of  the  railway  com- 
pany, whereby  he  was  to  be  given  two  crossings  over  the  railway  tracks  through  his 
farm.  He  also  stated  that  there  is  a  neck  of  swampy  land  runs  back  of  his  farm,  and 
on  each  side  of  the  swampy  land  there  is  dry  land  for  crossings,  which  makes  it 
handy  to  get  in  and  out. 

Mr.  Temple  stated  that  there  was  apparently  some  agreement  to  put  in  a  second 
crossing.  That  the  practice  has  been  to  take  the  crossings  out  in  the  winter  season 
by  reason  of  the  fact  that  a  drop-nose  plough  is  used  by  the  company,  and  in  that 
situation  it  simply  means  that  on  coming  to  these  crossings  more  care  has  to  be  taken, 
as  it  is  feared  that  coming  along  on  dark  nights  some  of  the  men  would  be  killed. 
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Mr.  Warren  stated  that  the  general  practice  is  to  take  the  planks  out  in  the 
winter  season;  but  that  if  the  Board  would  name  a  representative  or  any  person  to 
say  what  should  be  done,  and  what  is  fair,  his  company  would  agree  to  it. 

It  appears  that  the  railway  company,  for  a  number  of  years,  left  the  planking 
in  these  crossings,  but  have  taken  it  out  for  the  last  three  or  four  years  during  the 
winter  season.  This  gave  Mr.  Hyndman  the  idea  that  the  company  was  going  to 
close  the  west  crossing. 

After  the  hearing  the  Chief  Commissioner  and  myself  visited  the  locality,  and 
made  an  inspection  of  the  crossings  in  question.  The  east  crossing  is  used  for  the 
purpose  of  bringing  grain,  hay  and  other  produce  from  the  north  side  of  the  track 
to  the  barn  situated  near  the  dwelling,  which  is  located  in  the  southeast  corner  of 
the  farm.  The  west  crossing  is  apparently  used  only  in  the  winter  season  to  convey 
wood  and  poles  from  the  northwest  part  of  the  farm. 

The  following  letter  was  forwarded  to  Mr.  R.  H.  M.  Temple,  solicitor  for  the 
company,  under  date  of  October  6: — 

"  Dear  Mr.  Temple  : 

"File  No.  9558.49— Complaint  of  R.  W.  Hyndman,  Port  Arthur, 
Ontario,  against  the  removal  of  planking  from  his  crossing  on  the  Grand 
Trunk  Pacific  Railway. 

"  On  going  over  the  file  after  the  hearing  on  Wednesday,  the  notes  do  not 
seem  to  be  very  explicit  as  to  what  proposal  you  made  as  to  a  crossing  for  Mr. 
Hyndman.  Would  you  kindly  submit  to  the  Board  at  your  earliest  conveni- 
ence, in  writing,  a  statement  showing  your  exact  proposals,  and  oblige, 

"  Sincerely  yours, 

"  F.  B.  CARVELL, 

"  Chief  Commissioner." 

A  reply  to  the  above  communication  was  received  from  Mr.  Temple  under  date 
of  October  9,  1922,  the  last  paragraph  of  which  reads  as  follows: — 

"  The  evidence  that  Mr.  Hyndman  gave  himself  at  the  hearing  was  that 
he  only  used  the  second  crossing  two  or  three  times  a  year  for  hauling  poles, 
so  that  it  would  not  appear  to  us  necessary  that  the  planking  be  left  in  this 
crossing  all  winter,  and  if  it  were  planked  in  summer  and  filled  with  snow  in 
winter,  he  would  have  exactly  the  same  treatment  as  every  other  farmer  in 
Western  Canada.  As  to  his  main  farm  crossing,  our  offer  to  him  was  that  if 
he  would  give  our  Superintendent  ten  days'  notice  when  he  desired  to  haul 
wood,  we  would  put  the  planking  down  for  him  and  issue  the  necessary  train 
orders  to  protect  our  crews." 

Taking  all  the  conditions  and  circumstances  into  consideration,  I  see  no  good 
reason  why  these  crossings  should  be  treated  different  to  any  other  farm  crossing, 
with  the  exception  of  the  west  crossing. 

I  think  the  railway  company  should  be  permitted  to  remove  the  planking  from 
both  crossings  during  the  winter  season  if  they  so  desire.  If  Mr.  Hyndman  wishes 
to  use  the  west  crossing  to  haul  wood,  he  might  give  the  superintendent  ten  days' 
notice,  when  it  will  be  put  in  proper  condition,  as  per  Mr.  Temple's  letter  of  October 
9,  1922. 

Ottawa,  November  14,  1922. 

The  Chief  Commissioner  concurred. 
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ORDER  NO.  33109 

In  the  matter  of  the  complaint  of  R.  W.  Hyndman,  of  Port  Arthur,  Ontario,  against 
the  removal  of  the  planking  from  his  crossings  on  the  Grand  Trunk  Pacific 
Railway. 

File  No.  9558.49 

Friday,  the  17th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Fort  William, 
October  4,  1922,  in  the  presence  of  counsel  for  the  railway  company,  Mr.  Hyndman 
appearing  in  person,  and  what  was  alleged;  and  upon  an  inspection  by  the  Board  of 
the  locus  in  quo, — 

The  Board  Orders:  That  the  Grand  Trunk  Pacific  Railway  Company  be  per- 
mitted to  remove  the  planking  from  the  complainant's  crossings,  during  the  winter: 
Provided  the  west  crossing  be  put  in  proper  condition  upon  ten  days'  notice  from  the 
complainant  when  he  desires  to  haul  wood. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33056 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada  for 
approval  of  Supplement  No.  3  to  the  Express  Classification  for  Canada  No.  5, 
providing  for  a  weight  allowance  of  15  per  cent  from  the  gross  weight  on 
shipments  of  oysters  in  glass,  when  packed  in  ice. 

File  No.  31516 

<    m  - 

Wednesday,  the  8th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed,  and  the  report  and  recommendation  of  its 
Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Supplement  No.  3  to  the  Express  Classification 
for  Canada  No.  5,  providing  for  a  weight  allowance  of  15  per  cent  from  the  gross 
weight  on  shipments  of  oysters  in  glass,  when  packed  in  ice,  be,  and  it  is  hereby, 
approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at  least 
two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDEE  No.  33078 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada  for 
approval  of  Supplement  "C"  to  the  Express  Classification  for  Canada  No.  5 
(to  be  published  as  Supplement  No.  Jf),  on  file  with  the  Board  under  file  No. 
1+897.61. 

Friday,  the  10th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  Canadian  Manufacturers'  Association  and  the  Board  of  Trade  of  the 
city  of  Toronto;  and  upon  the  report  and  recommendation  of  its  Assistant  Chief 
Traffic  Officer,— 

The  Board  orders:  That  the  said  Supplement  "C"  to  the  Express  Classification 
for  Canada  No.  5  (to  be  published  as  Supplement  No.  4),  on  file  with  the  Board 
under  file  No.  4397.61,  be,  and  it  is  hereby,  approved. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


OEDEE  No.  33082 

In  the  matter  of  the  Order  of  the  Board  No.  33056,  dated  November  8,  1922, 
approving  Supplement  No.  3  to  the  Express  Classification  for  Canada  No.  5, 
providing  for  a  Weight  allowance  of  15  per  cent  from  the  gross  weight  on  ship- 
ments of  oysters  in  glass,  when  packed  in  ice. 

File  No.  31510 

Tuesday,  the  14th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Express  Traffic  Association  of 
Canada, — 

The  Board  orders:  That  the  said  Order  No.  33056,  dated  November  8,  1922,  be, 
and  it  is  hereby,  amended  by  striking  out  the  words,  "  the  said  tariff,  with  a  refer- 
ence to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the. 
Canada  Gazette,"  in  the  last  three  lines  of  the  order. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  33083 

In  the  matter  of  the  application  of  H.  Pearse  and  Edworthy  Brothers,  and  Tumbril 
&  Barnum,  of  Peesane,  Saskatchewan,  for  an  Order  directing  the  Canadian 
National  Railways  to  appoint  a  station  agent  at  Peesane;  and  Orders  Nos. 
3198k  and  32188,  dated  respectively  January  5,  1922,  and  March  6,  1922,  made 
therein. 

File  No.  4205.210 

Tuesday,  the  14th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application  and  on  behalf 
of  the  railway  company, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are 
hereby,  directed  to  appoint  a  station  agent  at  Peesane,  in  the  province  of  Saskatch- 
ewan; such  service  to  become  effective  on  or  before  the  15th  day  of  December,  1922. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  33088 

In  the  matter  of  the  application  of  the  Maritime  Coal,  Railway  and  Power  Company, 
Limited,  hereinafter  called  the  ''applicant  company/'  under  Section  331  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Tariff,  C.R.C. 
No.  1,  on  file  with  the  Board  under  file  No.  32212. 

Tuesday,  the  14th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Standard  Freight  Tariff,  C.R.C.  No.  1,  of 
the  applicant  company,  on  file  with  the  Board  under  file  No.  32212,  be,  and  it  is 
hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in 
at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 


S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  33089 

In  the  matter  of  the  application  of  the  Maritime  Coal,  Railway  and  Power  Company, 
Limited,  hereinafter  called  the  "applicant  company,"  under  Section  331/.  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff,  C.R.C. 
No.  1,  on  file  with  the  Board  under  file  No.  32212. 

Tuesday,  ^he  14th  day  of  November,  A.D.  1922. 
■  *.*».,' 

Hon.  F.  B.  Carvell,  K.C.,  Chief  (Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Standard  Passenger  Tariff,  C.B.C.  No.  1,  of 
the  applicant  company,  on  file  with  the  Board  nnder  file  No.  32212,  be,  and  it  is 
hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in 
at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  33090 

In  the  matter  of  the  application  of  the  Maritime  Coal,  Railway  and  Power  Company, 
Limited,  hereinafter  called  the  "  applicant  company'/  under  Section  323  of 
the  Railway  Act,  1919,  for  approval  of  By-law  "  R"  passed  October  11,  1922, 
authorizing  Norman  T.  Avard,  General  Manager  of  the  applicant  company,  to 
prepare  and  issue  freight  and  passenger  tariffs  of  the  tolls  to  be  charged  in 
respect  to  the  railways  owned  and  operated  by  the  applicant  company,  and  to 
specify  the  persons  to  whom,  the  place  where,  and  the  manner  in  which  sucli 
tolls  shall  be  paid. 

Eile  No.  32212 

Tuesday,  the  14th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J".  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Com?nissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  By-law  "R"  of  the  applicant  company  be,  and 
it  is  hereby,  approved. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Zi)t  Moavb  of 
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Application  of  the  London  ami  Port  Stanley  Raiheay  Cornpany  for  revision  of  the 
rates  paid  by  the  Michigan  Central  Railroad  Company  for  the  movement  of 
s  between  St.  Thomas  and  London,  Ont.      *         l)co  ljj>'|jf)22  \j 

JUDGMENT        ^^V^/TY  OF  TO*5 
McLean,  Assistant  Chief  Commissioner: 

Under  date  of  December  23,  1915,  an  agreement  was  entered  into  between  the 
London  Railway  Commission  and  the  Michigan  Central  Eailroad  Company  (herein 
after  called  the  Michigan  Central),  the  lessee  of  the  Canadian  Southern  Railway 
Company.  The  London  Railway  Commission  acted  in  said  agreement  for  the  London 
and  Port  Stanley  Railway  Company.  Without  developing  unnecessary  detail,  the 
London  and  Port  Stanley  Railway  Company  is  owned  by  the  city  of  London,  and  is 
operated  for  that  municipality  by  the  London  Railway  Commission. 

In  the  agreement,  it  is  recited  that  the  Canada  Southern  Railway  Company  has 
acquired  the  lands,  buildings  and  rights  in  the  city  of  London  heretofore  belonging 
to  the  London  and  Southeastern  Railway  Company.  Thereafter  it  is  recited  that  it 
is  expedient  that  the  Michigan  Central  should  make  provision  for  convenient  railway 
transportation  between  its  tracks  at  St.  Thomas  and  the  city  of  London  and  the  south- 
eastern terminals  at  London  in  order  to  carry  on  its  business  in  the  city  of  London ; 
and  that  the  parties  to  said  agreement  desire  to  enter  into  an  arrangement  set  out 
in  the  agreement  for  the  hauling  of  freight  traffic  of  the  Michigan  Central  by  the 
London  Railway  Commission  over  the  lines  of  the  said  London  and  Port  Stanley 
Railway  Company  between  St.  Thomas  and  London. 

The  Michigan  Central  has,  in  the  city  of  London,  the  tracks  of  the  London  and 
Southeastern  Railway  Company  already  referred  to.  The  main  line  of  the  railway  is 
at  St.  Thomas,  approximately  16  miles  from  London.  There  is  no  physical  connection 
by  way  of  the  Michigan  Central  tracks  between  St.  Thomas  and  London.  The  London 
and  Port  Stanley  Railway  Company,  with  a  slight  exception  hereinafter  referred  to, 
is  a  single-track  line  from  London  to  Port  Stanley.  The  distance  between  these  points 
is  approximately  24  miles.  At  London,  the  railway  company  has  its  own  terminal ; 
it  has,  also,  a  connection  with  the  Grand  Trunk  Railway  Company  which  passes  through 
London.  Leaving  London,  .the  lines  of  the  .Port  Stanley  road  are  for  some  distance 
double-tracked  and  pass  for  about  three-quarters  of  a  mile  along  one  of  the  public 
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streets  of  the  city,  and  therefrom  it  continues  a  single  track  to  St.  Thomas,  crossing 
the  Michigan  Central  at  that  point.  It  has  there  connection  for  interchange  pur- 
poses. It  also  crosses  at  St.  Thomas  the  southern  line  of  the  Grand  Trunk  Railway 
Company  and  connects  with  the  Pere  Marquette.  The  southern  line  of  the  Grand 
Trunk  is  used  jointly  by  the  Grand  Trunk  and  the  Wabash,  and  the  London  and  Port 
Stanley  Railway  Company  has  interchange  business  with  the  Wabash  and  with  the 
Pere  Marquette  Railroad  Companies. 

Further  reference  to  the  layout  of  the  tracks  is  not  necessary.  The  services 
involved  are  set  out  in  the  various  sections  of  the  agreement.  For  example,  section  C 
sets  out  in  very  considerable  detail  matters  dealing  with  and  denning  the  nature  of 
the  service. 

By  section  18  of  the  agreement,  it  is  provide  that  said  agreement  is  to  remain  and 
be  in  force  for  a  period  of  twenty-one  years  from  and  after  January  1,  1916 ;  and  it  is 
further  provided  that  if  the  parties  are  or  shall  become  authorized  to  enter  into  this 
agreement  for  a  period  of  thirty  years,  then  for  a  further  period  of  nine  years. 

By  section  7,  it  is  provided  that  for  the  services  set  out  in  section  6,  the  Michigan 
Central  agree  to  pay  the  London  Railway  Commission  at  a  rate  of  $3  for  loaded  cars 
and  $2  for  empty  cars  delivered  in  trainloads  of  not  less  than  twelve  cars  to  be  hauled 
between  London  and  St.  Thomas  and  vice  versa,  and  $4  for  each  car  delivered  in 
trains  of  less  than  twelve  cars ;  or  for  the  movement  of  a  single  car  $5 :  provided  that 
if  the  Michigan  Central  wishes  to  have  ready  for  movement  at  St.  Thomas  more  than 
twelve  cars  and  places  same  on  interchange  track  as  fast  as  there  is  room  to  place  such 
cars  on  said  track,  the  rate  to  be  paid  for  the  handling  of  such  cars  over  and  above 
the  number  hauled  by  the  London  Commission  in  one  train  shall  be  $?>  for  loaded  cars 
and  $2  for  empty  cars. 

Section  7  provides: — 

"  The  charges  provided  for  in  this  section  shall  cover  all  services  necessary 
for  making  up  trains  and  for  deliveing  to  or  hauling  cars  over  the  tracks  and 
sidings  of  the  Michigan  Central  (Southeastern)  at  London  when  from  or  to 
St.  Thomas  or  to  or  over  interchange  track  at  the  Grand  Trunk  at  London 
when  to  or  from  St.  Thomas ;  and  for  all  switch  movements  in  St.  Thomas  and 
London  other  than  provided  for  herein;  and  in  section  13  of  this  agreement 
the  current  tariff  rate  shall  be  paid." 

Under  this  section,  per  diem  charges  upon  freight  cars  handled  for  the  Michigan 
Central  under  the  scheduled  rates  as  set  out  in  section  7  and  between  the  interchange 
track  at  St.  Thomas  and  the  London  and  Port  Stanley  terminals  and  the  Grand  Trunk 
Railway  Company's  interchange  track  at  London  shall  be  assumed  by  the  Michigan 
Central.  All  other  per  diem  charges  are  to  be  set  out  in  accordance  with  the  American 
Railway  Association's  per  diem  rules. 

It  is  further  agreed  that  the  minimum  payment  to  be  paid  by  the  Michigan 
Central  to  the  London  Railway  Commission  in  any  one  year  beginning  January  1, 
1916,  for  the  hauling  of  freight  cars  as  herein  referred  to  shall  be  $25,000. 

As  bearing  upon  the  rates  above  set  out,  reference  should  be  made  to  section  6, 
which  indicates  the  nature  of  the  service.  In  the  case  of  cars  to  be  hauled  to  London, 
these  are  to  be  placed  by  the  Michigan  Central  on  the  freight  interchange  at  St. 
Thomas  so  as  to  be  ready  for  moving  at  3  a.m.,  or  as  near  that  time  as  is  practicable, 
and  the  London  Railway  Commission  is  to  haul  these  cars  from  St.  Thomas  on  each 
week-day  before  5  a.m.,  and  they  are  to  be  placed  on  the  various  tracks  at  London  not 
later  than  7  a.m.  There  is  a  note  in  this  connection  that  in  the  placing  of  cars  by 
the  Michigan  Central,  those  which  are  delivered  to  the  Grand  Trunk  Railway  at 
London  are  to  be  grouped  together. 

It  is  further  provided  that  in  the  case  of  a  northbound  movement  of  cars  not 
less  than  twelve  in  number,  placed  on  the  interchange  track  after  5  a.m.,  these  shall 
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be  hauled  and  delivered  in  London  not  later  than  six  hours  after  notification  to  the 
London  Railway  Commission  that  such  cars  are  placed  and  ready  for  movement.  In 
the  case  of  southbound  traffic,  the  cars  are  to  be  hauled  from  London  on  each  week- 
day as  soon  after  6  p.m.  as  possible,  and  so  that  the  same  may  be  delivered  on  the 
freight  interchange  track  at  St.  Thomas  not  later  than  10  p.m.,  all  such  cars  shall 
be  ready  for  movement  before  7  p.m. 

There  is  a  further  proviso  that  whenever  it  is  found  necessary  to  forward  cars 
less  than  twelve  in  number  in  either  direction  at  hours  other  than  are  provided  for 
in  section  7,  the  London  Railway  Commission,  upon  notice  from  the  Michigan 
Central,  shall  run  such  additional  trains  during  the  24-hour  period  as  may  be  neces- 
sary to  accommodate  such  traffic,  and  so  that  such  cars  shall  be  delivered  to  the  other 
terminals  (London  or  St.  Thomas  as  the  case  may  be)  within  eight  hours  after  the 
receipt  of  notice  of  the  service  required  and  within  three  hours  after  the  said  cars 
are  placed  and  ready  for  movement. 

Section  8,  which  is  referred  to  in  more  detail  later,  contains  a  provision  for 
bringing  the  matter  of  the  charges  per  car  before  the  Board  for  determination,  in 
the  event  of  the  parties  being  unable  to  agree.  It  is  the  provision  for  determination 
of  the  rate  by  the  Board  of  Railway  Commissioners  for  Canada  which  brings  this 
matter  before  the  Board. 

Discussion  has  taken  place  in  regard  to  the  rates  and  various  tentative  sugges- 
tions have  been  made  without  prejudice.  As  the  parties  were  not  able  to  agree,  a 
hearing  of  the  Board  was  held  in  the  matter. 

In  the  preliminary  hearing,  the  chairman  of  the  London  Railway  Commission 
practically  threw  himself  on  the  hands  of  the  Board  in  regard  to  the  determination 
of  rates  under  section  8.  He  stated,  in  substance,  that  the  accounts  of  the  London 
Railway  Commission  were  not  kept  in  such  form  as  to  set  out  the  details  necessary 
under  section  8  to  arrive  at  a  basis  of  determination,  and  he,  therefore,  asked  the 
Board  to  assume  the  burden  of  determination.  It  is  to  be  emphasized  in  this  connec- 
tion that  the  reports  of  the  London  and  Port  Stanley  Railway  Company,  which  is 
operated  by  the  London  Railway  Commission,  are  made  in  accordance  with  the  forms 
of  report  approved  by  the  Board  and  submitted,  under  oath,  which  forms  afford  the 
material  later  tabulated  by  the  Statistical  Department.  Said  forms,  however,  are 
general  in  their  nature  and  do  not  call  for  the  particular  detail  relating  to  the  form 
of  agreement  herein  involved. 

After  a  further  conference,  it  was  decided,  representatives  of  the  parties  agree- 
ing, that  the  Board  should  endeavour  to  obtain  an  independent  expert  who  should 
have  access  to  the  books  of  the  company;  and,  accordingly  Mr.  V.  I.  Smart,  an 
engineer  who  had  been  recommended  to  the  Board  as  having  experience  in  connec- 
tion with  matters  of  this  kind,  was  appointed  by  the  Board.  He  was  instructed  to 
report  to  the  Board  what,  in  his  judgment,  would  be  a  proper  rate  per  car,  botli 
empty  and  loaded,  to  be  charged  by  the  London  Railway  Commission  for  a  period  of 
five  years  from  the  23rd  day  of  December,  1920.  His  function  was  to  submit 
material  which  would  be  of  assistance  to  the  Board,  in  conjunction  with  such  material 
as  might  be  submitted  by  the  parties,  in  arriving  at  a  determination  of  the  rate. 

The  report  was  duly  prepared;  copies  were  submitted  to  the  parties;  and,  there- 
after, the  matter  was  set  down  for  hearing. 

In  the  preliminary  statement  and  in  the  final  argument,  counsel  for  the  Michi- 
gan Central  emphasized  that  his  company  reserved  all  rights  as  to  any  contention 
he  might  make  in  connection  with  the  determination  of  the  matter  for  a  subsequent 
five-year  period;  and  he  also  reserved  the  right  to  object  to  any  future  proceeding 
to  the  use  of  the  method  which  had  been  adopted  in  the  present  proceedings.  He 
stated  that  while  the  London  and  Port  Stanley  Railway  Company  is  the  applicant, 
it  has  filed  nothing.  Counsel  for  the  London  and  Port  Stanley  Railway  Company 
also  stated  that  he  reserved  the  right  to  contend  in  any  application  relating  to  any 
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other  five-year  period  that  the  determination  of  "  fair  compensation "  should  be 
based  on  •considerations  not  fully  embraced  in  the  report  submitted  by  Mr.  iSmart. 

Mr.  Smart,  in  his  report,  subdivided  the  railway  into  two  sections,  namely,  the 
section  from  London  to  St.  Thomas,  which  is  concerned  with  the  traffic  herein 
involved,  and  the  section  beyond.  In  addition  to  this  subdivision  in  respect  of 
costs,  it  was  necessary  to  make  a  further  subdivision  in  respect  of  the  freight  and 
passenger  business  on  section  No.  1,  that  is,  the  section  between  London  and  St. 
Thomas,  and  to  properly  allocate  costs  thereto. 

No  standardized  method  has  been  obtained  which  can  be  relied  upon  exactly  to 
differentiate  costs  between  the  freight  and  passenger  business  of  a  given  railway. 
The  different  formulae  which  have  been  developed  are  based  upon  the  use  of  certain 
arbitraries.  I  think  I  am  correct  in  saying  that  the  expert  engaged  in  such  a  differ- 
entiation of  cost  would  be  one  of  the  first  to  admit  that  the  arbitraries  do  not  claim 
to  be  a  measure  of  scientific  exactness. 

When,  in  addition  to  these  initial  difficulties,  it  is  necessary,  as  in  the  present 
instance,  to  subdivide  costs  as  between  freight  and  passenger  business  on  a  portion 
of  a  line,  the  initial  difficulty  is  intensified;  of  necessity,  the  factor  of  opinion  and 
judgment  as  distinct  from  scientific  measurement  must,  under  such  conditions,  have 
greater  weight  in  the  scale. 

The  report  estimated  the  charges  which  will  have  to  be  paid  during  the  five 
years  fro-m  December  31,  1920,  to  December  31,  1925,  on  the  money  invested  in  the 
electrifying  of  the  line,  including  therein  the  interest  on  an  authorized  issue  of 
twenty-year  5J  per  cent  bonds  totalling  $257,500,  which  issue  is  in  process  of  sale. 
The  report  found  that  the  total  interest  charge  would  be  $86,222.50;  the  average 
interest  on  sinking  fund,  $7,940.90;  less  interest  on  Port  Stanley  Park  investment, 
$11,242.36;  leaving  a  sum  of  $67,039.24. 

The  sinking  fund,  as  computed,  is  $24,022.5©.  The  taxes  are  taken  as  at  present, 
namely,  $9,438;  and  the  rental  payable  to  the  city  of  London,  $20,000;  making  a 
total  for  interest  charges  and  taxes  of  $120,499.80;  plus  interest  at  6  per  cent  on  the 
working  capital  of  $5,900.22,  making  a  total  of  $126,400.02. 

It  is  set  out  that  all  the  investment  in  the  Port  Stanley  Park  is  excluded.  Eight 
of  way,  other  than  lands;  grading;  ballast;  ties;  rails  and  rail  fastenings;  special 
work  track  and  roadway  labour;  paving  roadway;  machines  and  tools;  crossings; 
fencing  and  signs;  distribution  system,  other  than  maintenance  of  way  expenses; 
and  service  equipment  are  divided  in  the  report  in  the  ratio  that  the  track  mileage 
between  the  South  Pinafore  yard  and  London  bears  to  the  whole  track  mileage  of 
the  line,  namely  76-95  per  cent. 

Bridges,  trestles  and  culverts  are  divided  on  the  basis  of  an  estimate  of  the 
value  of  the  existing  bridges,  trestles  and  culverts,  the  ratio  being  82  •  65  per  cent. 

Signals  and  interlockers  are  all  assessed  against  section  1,  on  which  section 
they  are  located. 

Telephone  and  telegraph  lines,  poles  and  fixtures  are  on  the  basis  of  main  track 
mileage,  the  percentage  being  78-2  per  cent. 

General  office  buildings,  shops  and  car-houses,  shop  equipment,  furniture,  mis- 
cellaneous equipment  and  special  station  equipment  are  on  the  basis  of  the  allocated 
general  mileage,  the  percentage  being  79-01  per  cent. 

Stations  and  miscellaneous  buildings  are  on  the  basis  of  an  estimate  of  the 
value  of  the  buildings  erected  on  the  different  sections,  giving  a,  percentage  of  89-13 
per  cent  to  section  1. 

Wharves  and  docks  are  all  assessed  against  section  2. 

Cost  of  road  bridges  is  assessed  against  section  1,  as  this  includes  bridges  north 
of  South  Pinafore  yard. 

Passenger  cars  are  on  the  basis  of  equivalent  gross  ton-miles,  the  percentage 
being  78-38  per  cent  to  section  1. 

Electrical  equipment  of  cars  is  on  the  basis  of  equivalent  gross  ton -miles,  the 
percentage  being  78-46  per  cent  assessed  against  section  1. 
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Freight  locomotives  are  on  the  basis  of  equivalent  gross  ton-miles,  the  percent- 
age being  66-76  per  cent  against  section  1. 

Engineering,  law,  interest  during  construction,  injuries  and  damage,  and  mis- 
cellaneous on  the  ratio  that  all  of  the  above  bears  to  the  total,  namely,  77-87  per  cent. 

Capital  is  subdivided  between,  sections  1  and  2  and  a  further  subdivision  of  fixed 
charges  of  bond  interest  and  sinking  fund  is  made  between  passenger,  freight  and 
yards  in  section  1,  resulting  in  the  allocation  to  freight  of  20-75  per  cent  and  to 
yards  9-12  per  «eent.  There  is  also  a  similar  allocation  of  taxes  as  between  sections 
1  and  2. 

The  rental  is  subdivided  between  sections  1  and  2  on  the  basis  of  79-78  per  cent, 
being  allocated  to  section  1 ;  and  it  is  further  allocated  between  passenger,  freight 
and  yards  on  section  1  on  the  same  basis  as  the  bond  interest  and  sinking  fund. 

The  working  capital  is  divided  between  sections  1  and  2  on  the  basis  of  all 
operating  accounts;  that  is  to  say,  79-76  per  cent  is  allocated  to  section  1;  and 
there  is  on  section  1  a  further  subdivision  between  passenger,  freight  and  yards 
resulting  (in  the  allocation  to  freight  of  30  •  33  per  cent  and  to  yards  of  4-68  per  cent. 

The  computations  made  are  on  the  basis  of  an  average  of  the  three  years  1919- 
1921. 

The  report  was  of  opinion  that  there  were  certain  charges  in  the  nature  of 
deferred  maintenance  which  should  be  taken  care  of,  and  it  added  the  following 
items : — 


Ballast   $2,153  47 

Ties   6,282  00 

Rails   1,925  00 

Buildings   309  00 

Electrical  equipment  of  cars   2,514  24 

Shop  equipment   263  00 

Power  purchase  .*   5,000  00 


Total   $18,446  71 


Of  this,  the  amount  allocated  to  freight  is  $3,027.77. 

In  subdividing  the  expenses,  various  units  were  made  use  of.  The  track  miles 
were  reduced  to  an  equivalent  basis: — 

One  mile  main  track  was  taken  as  equalling  3-84  miles  industrial  track. 

One  mile  main  track  was  taken  as  equalling  2-75  miles  yards  and  sidings. 

One  mile  main  track  was  taken  as  equalling  1-7  miles  double  track. 

Other  bases  taken  were  train  miles,  main  line  mileage,  car  miles,  tractive  resist- 
ance (in  measuring  the  allocation  of  power  costs),  freight  train  miles,  equivalent  ton 
miles.  In  connection  with  equivalent  ton  miles,  it  is  recognized  that  there  is 
difficulty  in  allocating  wear  and  tear  on  track  between  passenger  and  freight.  A 
formula  was  used  whereby  assuming  a  speed  of  15  miles  per  'hour  for  freight  trains 
and  30  miles  per  hour  for  passenger  trains,  freight  cars  had  a  factor  for  freight  cars 
of  1,  freight  locomotives  of  1-43,  passenger  motors  of  1-65,  and  passenger  cars  of  1-5. 
Then  by  taking  these  relative  values  and  multiplying  the  ton  miles  of  each  class  of 
traffic  by  the  proper  ratio,  the  equivalent  ton  miles  were  obtained. 

Summarizing  the  methods  used,  the  following  factors  were  used  in  the  allocation 
of  cost:  train  miles,  engine  miles,  car  miles,  engine  ton  miles,  car  ton'  miles,  fixed 
charges  per  train  mile,  yard  switching,  yard  fixed  charges. 

Mr.  Smart's  report  was  subject  to  searching  criticism  on  the  part  of  the  Michigan 
Central.  Mr.  Stacy,  who  was  submitted  by  the  railway  as  an  expert  and  who  has 
both  engineering  and  legal  training,  did  not  take  exception  to  the  details  of  the 
method  used,  but  objected  to  the  basis.  There  were  various  criticisms  made  in  regard 
to  specific  figures;  but  these,. with  minor  exceptions,  go  back  to  the  question  of  basis. 
There  was  some  discussion  as  to  whether  Pinafore  yard  at  St.  Thomas  should  be 
included  in  the  mileage  used  as  one  factor  by  Mr.  Smart  in  allocating  cost;  but 
even  if  the  correction  is  made  by  omitting  this,  it  only  goes  to  a  question  of 
detail,  not  to  a  question  of  principle. 
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It  is  not  necessary  to  more  than  advert  to  the  criticisms  directed  by  counsel  for 
the  London  and  Port  Stanley  Railway  Company  against  the  report  of  Mr.  Smart. 
In  general,  the  position  of  counsel  was  that  while  exceptions  might  be  taken  and 
while  he  made  reservation  in  this  respect  as  to  future  proceedings,  the  figures  sub- 
mitted were  acceptable.  Just  as  indicating  the  nature  of  the  criticisms,  it  was 
set  out  that  the  2  per  cent  allowed  by  way  of  sinking  fund  in  Mr.  Smart's  report  was 
inadequate,  and  it  was  contended  that  it  would  be  justifiable  to  have  a  sum  set  aside 
for  depreciation  and  on  a  higher  basis,  the  manager  of  the  London  and  Port  Stanley 
Railway  Company  suggesting  in  this  connection  3  per  cent.  It  was  also  contended 
that  there  was  not  sufiicient  of  the  power  cost  charged  against  freight,  and  that  the 
wear  and  tear  of  the  freight  service  in  respect  of  maintenance  of  way  was  under- 
estimated. 

In  cross-examination  by  counsel  for  the  Michigan  Central,  Mr.  Smart  stated 
that  he  took  the  total  amount  of  money  expended  by  the  London  and  Port  Stanley 
Railway  Company  in  its  operation;  that  he  then  found  out  what  portion  of  the 
expenses  should  be  assigned  to  the  traffic  in  which  the  Michigan  Central  was  directly 
interested;  and  with  that  as  the  basis  he  figured  out  a  unit  cost  of  operating  that 
traffic  in  that  particular  section.  He  stated,  further,  that  he  worked  out  the  cost 
per  unit  of  the  Michigan  Central  traffic  on  the  same  basis  as  all  the  other  traffic 
operating  on  that  particular  piece  of  track.  That  is  to  say,  in  his  opinion,  the 
Michigan  Central  necessarily  had  to  bear  its  proportion  of  all  the  other  expenses 
which  all  the  other  traffic  on  that  particular  section  had  to  bear.  He  stated  that 
he  assumed  the  Michigan  Central  service  was  to  be  regarded  as  a  preferred  service; 
that  although  the  London  and  Port  Stanley  Railway  Company  could  and  probably 
would  have  Michigan  Central  traffic  handled  along  with  other  freight  traffic,  the 
Michigan  Central,  under  its  agreement,  had  the  right  to  a  preferred  service,  and, 
therefore,  he  assumed  in  computing  cost  that  the  movement  was  made  with  regard 
to  the  Michigan  Central  traffic. 

As  regards  capital  investment,  he  included  the  capital  expended  on  the  structures 
at  London  and  elsewhere  on  the  section  of  the  London  and  Port  Stanley  Railway 
Company  involved.  Exception  was  taken  to  this  by  counsel  for  the  Michigan  Central 
on  the  ground  that  it  had  terminals  at  London  and  St.  Thomas  of  its  own,  and  that 
the  London  and  Port  Stanley  Railway  Company's  terminals  at  these  points  were  not 
properly  involved. 

In  arriving  at  his  conclusions  in  regard  to  costs  and  rates,  Mr.  Smart,  after 
computing  the  cost  of  handling  the  London  and  Port  Stanley  traffic,  added  a  profit, 
stating  he  considered  this  might  be  considered  the  minimum  below  which  a  fair  rate 
should  not  be  set.  He  then  analyzed  the  gross  earnings  accruing  from  the  Michigan 
Central.  He  compared  these  with  the  earnings  accruing  from  all  other  freight  busi- 
ness handled;  and  he  assumed  that  it  might  be  contended  that  the  Michigan  Central 
traffic  should  be  as  profitable  to  the  London  and  Port  Stanley  Railway  Company  as 
the  balance  of  the  freight  business.  He  estimated  what  the  rate  would  have  to  be  per 
car  to  produce  a  proportional  earning  and  which,  if  not  higher  than  what  the  traffic 
would  bear,  should,  in  his  opinion,  be  regarded  as  the  maximum. 

Putting  the  matter  in  a  summary  way  (the  rates  arrived  at  will  be  dealt  with 
later),  Mr.  Smart  subdivided  the  railway  into  two  sections;  section  1  is  the  section 
carrying  the  traffic  herein  involved.  He  then  made  a  subdivision  as  between  freight 
and  passenger  business  on  the  section  concerned.  His  next  step  was  to  arrive  at 
cost,  which,  plus  a  profit,  was  to  be  used  as  the  minimum  in  striking  the  rate.  A 
further  computation  was  arrived  at  on  the  basis  of  the  assumption  that  the  Michigan 
Central  traffic  handled  under  the  agreement  should  give  the  same  proportional  return 
as  the  other  traffic  of  the  London  and  Port  Stanley  Railway  Company  outside  of  the 
agreement,  and  that  between  this  proportional  rate  so  struck  as  the  maximum  and 
the  cost  rate,  plus  a  minimum,  the  rate  should  actually  be  determined. 
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The  Michigan  Central,  in  general,  contended  that  a  comparison  based  on  thi 
idea  of  proportional  return  was  not  germane,  since  the  traffic  under  the  agreement 
did  not  subject  the  London  and  Port  Stanley  Kailway  Company  to  the  same  costs 
as  the  traffic  outside  of  the  agreement;  for  example,  the  per  diem  charge  was  borne 
by  the  Michigan  Central. 

The  London  and  Port  Stanley  Eailway,  as  already  pointed  out,  does  not  keep 
its  accounts  in  such  a  way  as  to  give  direct  assistance  to  the  Board  in.  determining 
a  rate  under  section  8  of  the  agreement.  It  is  earnestly  to  be  hoped  that  the  railway 
company  will  devote  its  careful  attention  to  this  phase  of  the  matter,  and  that  it 
will  have,  either  for  its  own  information  in  case  of  rates  being  arrived  at  by  agree- 
ment in  the  future  between  the  parties,  or  for  the  Board's  information  if  it  should 
again  have  to  struggle  with  the  determination  of  the  rates,  carefully  prepared  returns 
bearing  on  the  fundamental  question  of  the  cost  of  the  service  and  the  necessary 
factors  involved  therein. 

In  the  present  hearing,  much  fruitless  discussion  took  place  regarding  the 
amount  of  trackage  involved.  The  word  "  fruitless  "  is  used  advisedly ;  for,  if  the 
amount  of  trackage  is  a  material  factor,  exact  information  regarding  it — not  mere 
opinion — is  important.  At  p.  700G  of  the  evidence,  Mr.  Stacy  said :  "  I  would  like 
to  have  some  one  show  just  what  trackage  is  used  for  our  business.  ...  It  strikes 
me  we  can  determine  that  among  ourselves,  having  called  it  to  your  attention."  The 
London  and  Port  Stanley  Railway  Company  might  well,  in  respect  of  future  periods 
involved,  devote  its  attention  to  information  of  which  the  above  is  typical. 

Without  disparaging  in  the  slightest  the  report  of  Mr.  Smart,  the  thoroughness 
of  which  was  complimented  by  those  criticizing  it  most  adversely,  it  has  to  be  recog- 
nized that  he  was  handicapped  by  the  way  in  which  the  reports  were  kept,  or  rather, 
so  far  as  the  particular  subject  matter  is  concerned,  not  kept;  and  of  necessity  opinion 
had  to  play  quite  a  part  in  the  carefully  worked-out  suggestions  he  made.  In  dealing 
with  the  matter,  the  Board'  has,  also,  it  seems  to  me,  to  go  into  the  field  of  opinion. 

The  London  and  Port  Stanley  Railway  Company  argues,  then,  that  cost,  plus  a 
profit,  should  at  least  be  obtained,  and  strongly  urges  that  in  determining  the  factor 
of  "  fair  compensation  "  in  regard  to  the  quantum  of  profit  the  Board  should  direct 
its  attention  to.  the  earnings  accruing  to  the  London  and  Port  Stanley  Railway  Com- 
pany in  respect  of  traffic  generally  under  the  established  divisions  of  through  rates. 
As  was  pertinently  pointed  out  by  the  Chief  Commissioner  at  the  hearing,  the  traffic 
on  which  these  divisions  are  being  made  is  moving  either  on  class  or  commodity  rates, 
while  in  the  present  case  what  is  involved  is  a  carload  charge  which  makes  no  differ- 
ence whatever  in  the  rate,  notwithstanding  the  difference  in  the  contents  and  value 
of  different  cars.  On  the  other  hand,  the  Michigan  Central  put  forward  a  theory 
of  rate  determination,  in  this  particular  case,  which  may  be  spoken  of  as  "  a  by- 
product theory,"  Mr.  Stacy,  who  was  put  forward  as  the  expert  for  the  Michigan 
Central,  an  expert  whose  duty,  according  to  his  testimony  (at  page  7023)  was  con- 
cerned with  the  constant  consideration  and  analysis  of  agreements  somewhat  similar 
to  what  is  herein  involved,  baldly  stated  that  the  recoupment  to  the  London  and 
Port  Stanley  Railway  Company  of  out-of-pocket  cost  of  handling  traffic  under  the 
agreement  was  all  the  rate  should  cover.  He  contended  that  what  was  covered  by 
the  agreement  was,  first,  the  main  track  between  St.  Thomas  and  London  which  might 
be  regarded  as  a  bridge  between  two  terminals ;  second,  so  much  of  the  tracks  of  the 
London  and  Port  Stanley  Railway  Company  at  London  as  may  be  used  for  the  switch- 
ing operations  incident  to  the  making  up  of  freight  trains  and  no  more. 

When  Mr.  Stacy's  attention  was  directed  to  the  implications  of  this  position,  he 
receded  from  the  extreme  stand  he  had  taken;  but  while  he  did  so  it  cannot  be  said 
that  this  made  a  change  in  the  final  position  taken  in  argument  by  the  railway  com- 
pany. His  position  was,  in  substance,  that  a  narrow  construction  should  be  given; 
Mr.  Smart's  construction  may  be  described  as  a  broad  one. 
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Counsel  for  the  Michigan  Central  contended  there  was  no  provision  in  the  con- 
tract for  a  plus  of  profit,  and  he  stated,  further,  at  p.  7113  of  the  evidence,  that  the 
railway  company's  reading  of  the  agreement  had  always  been  that  the  rate  established 
should  be  one  which  would  cover  the  actual  cost  of  performing  the  service. 

Section  8  of  the  agreement  provides: — 

"  Either  party,  at  the  end  of  five  years  from  the  date  hereof  and  at  the 
end  of  each  succeeding  period  of  five  years,  or  at  any  one  or  more  of  such 
times,  upon  notice  in  writing  to  the  other  given  at  least  six  months  before 
the  expiration  of  said  five-year  period,  shall  be  entitled  to  a  revision  of  the 
charges  to  be  made  by  the  London  Commission,  and  such  new  rate  per  car  as 
the  parties  hereto  shall  agree  upon  as  the  fair  compensation  to  the  London 
Commission  for  performing  such  service,  or  failing  such  agreement  within 
ninety  days  such  rate  per  car  as  shall  be  fixed  by  the  Board  of  Railway  Com- 
missioners for  Canada  shall  be  the  rate  per  car  in  force  for  the  ensuing 
period  of  five  years,  provided  that,  in  such  revision,  in  determining  the  cost 
of  operation,  only  such  property,  improvements  and  equipment  and  cost  of 
operation  of  the  London  Commission  as  are  used  or  necessary  for  the  per- 
formance of  the  services  under  this  agreement  for  the  Michigan  Central, 
shall  be  taken  into  consideration.  If  such  written  notice  shall  not  be  given 
at  least  six  months  before  the  expiration  of  any  five-year  period,  the  rate  per 
car  paid  during  such  five-year  period  shall  be  the  rate  to  be  paid  during  the 
succeeding  five-year  period." 

The  contention  as  to  the  basis  which  may  be  considered  is  a  contention  turning 
upon  the  construction  of  the  provisions  of  section  8.  The  following  analysis  of  the 
section  (the  underlining  being  my  own)  brings  out,  as  I  see  it,  the  salient  points  in 
the  section : — 

(1)  Either  party  (a)  at  the  end  of  five  years  from  the  date  of  agreement  and 
(b)  at  the  end  of  each  succeeding  period  of  five  years,  or  (c)  at  any  one  or  more  of 
such  times  upon  notice  in  writing  at  least  six  months  before  the  expiration  of  said 
five-year  period: 

(2)  shall  be  entitled  to  revision  of  the  charges  to  be  made  by  the  London  Rail- 
way Commission. 

(3)  If  the  parties  agree  on  a  new  rate  per  car  "  as  a  fair  compensation  to  the 
London  Commission  for  performing  such  service",  this  is  to  be  the  rate  for  the  ensu- 
ing period  of  five  years. 

(4)  If  the  parties  do  not  agree  within  ninety  days,  then  there  is  to  apply  for  the 
ensuing  period  of  five  years  such  rate  per  car  as  shall  be  fixed  by  the  Board  of  Railway 
Commissioners  for  Canada,  provided  that  in  such  revision  "  in  deternvining  the  cost 
of  operation  only  such  property,  improvements,  equipment  and  cost  of  operation  of 
the  London  Commission  as  are  used  or  necessary  for  the  performance  of  the  services, 
under  this  agreement  for  the  Michigan  Central  shall  be  taken  into  consideration." 

It  is  contended  by  the  Michigan  Central  that  the  words  "  fair  compensation," 
which  are  the  third  and  fourth  words  in  line  nine  of  section  8  above  set  out,  are 
words  to  be  considered  only  when  the  matter  of  determining  the  revision  of  the 
charges  is  being  carried  on  between  the  parties  themselves;  but  that  when  the  matter 
comes  before  the  Board  of  Railway  Commissioners  for  Canada  as  a  result  of  the 
parties  not  having  agreed,  the  words  "  fair  compensation "  do  not  enter  into  the 
matter,  but  that  the  Board  is  directed  to  the  "  cost  of  operation  "  which  are  the  fourth, 
fifth  and  sixth  words  in  line  15  of  section  8  as  above  set  out. 

It  would  appear  that  explicit  words  would  be  necessary  to  make  clear  that  "fair 
compensation "  for  performing  the  service  was  to  be  considered  in  the  one  case 
while,  on  the  other  hand,  it  was  only  "  cost  of  operation  "  for  performing  the  services 
that  was  to  be  considered.  Analyzing  the  context,  it  does  not  appear  that  the  proviso 
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means  that  where  the  rate  revision  is  made  by  the  Board  of  Railway  Commissioners 
the  matter  before  the  Board  is  simply  the  determination  of  the  cost  of  operation. 
As  I  read  the  section,  "  fair  compensation "  is  a  matter  to  be  considered  in  both 
cases.  It  is  true  that  the  section  says  that  "  in  determining  the  cost  of  operation 
only  such  property,  improvements,  and  equipment  and  cost  of  operation  of  the  Lon- 
don Commission  as  are  used  or  necessary  for  the  performance  of  the  service  under 
the  agreement  shall  be  taken  into  consideration  " ;  but  this  is  simply  a  definition  of 
the  factors  to  be  considered  as  entering  into  the  cost  of  operation,  and  not  a  direc- 
tion that  cost  of  operation  alone  shall  be  taken  as  the  determining  factor. 

In  cross-examining  Mr.  Smart,  counsel  for  the  Michigan  Central  intimated  that 
when  the  Michigan  Central  had  withdrawn  from  London,  thereafter  on  account  of 
the  outcry  of  the  merchants  and  manufacturers  of  the  city  of  London,  the  London 
Railway  Commission  came  to  the  Michigan  Central  to  see  what  arrangement  could 
be  made.  This  may  or  may  not  be  correct.  It  is  not  developed  in  evidence.  Even 
if  it  were  developed  in  evidence,  I  am  unable  to  see  its  pertinency,  unless  the  words 
in  the  agreement  itself  point  to  such  pertinency. 

It  was  also  stated  by  counsel  that  Mr.  Smart  had  departed  from  the  provisions 
of  section  8  when  he  allowed  for  the  element  of  profit,  it  being  contended  by  counsel 
that  no  such  element  is  referred  to  in  the  section;  and  it  is  intimated  that  "having 
regard  to  the  many  considerations  besides  '  tangible  profit '  which  induced  railway 
companies  to  enter  into  traffic  agreements,  there  is  no  justification  for  any  added 
profit,  and  it  is  excluded  from  the  agreement."  See  in  this  connection  the  Michigan 
Central's  letter  of  September  15,  1922. 

Reverting  to  the  question  of  "  fair  compensation,"  it  is  not  clear  why,  following 
the  argument  of  counsel  for  the  Michigan  Central,  it  should  be  open  to  the  parties 
in  attempting  to  agree  upon  the  terms  of  such  "  fair  compensation  "  to  act  unlimited 
by  the  other  considerations  to  which  he  has  referred,  while  at  the  same  time  the 
Board  of  Railway  Commissioners  for  Canada,  when  the  matter  is  brought  before  it 
because  of  the  lack  of  agreement  among  the  parties,  should,  because  of  these  other 
considerations,  be  tied  down  to  actual  cost  as  the  only  factor. 

It  is  clear  that  the  "  cost  of  operation  "  as  referred  to  in  the  section  was  cost 
of  operation  with  reference  to  the  property,  improvements,  equipment  and  cost  of 
operation  in  connection  with  the  performance  of  the  services;  but  this  does  not 
mean  that  the  mere  physical  use  is  a  determining  factor,  because  the  section  pro- 
vides that  the  property,  improvements,  equipment  and  cost  of  operation  "  used  or 
necessary  "  for  the  performance  of  the  services  under  the  agreement  are  to  be  con- 
sidered. 

The  word  "  necessary "  is  particularly  significant.  In  the  detailed  criticisms 
so  ably  put  forward  by  Mr.  Stacy,  there  was  constant  contention  that  factors  charged 
in  the  sum  total  of  expenses  did  not  legitimately  appertain  to  the  expenses  charge- 
able against  the  Michigan  Central;  but,  on  further  analysis  it  developed  in  various 
cases  that  Mr.  iStacy  recognized  that  the  participation  to  some  extent,  even  slight, 
admitted  by  the  Michigan  Central  in  the  classification  of  expenses  concerned,  did 
afford  some  reason  fo-r  the  apportionment  of  expenses  made. 

One  matter  which  was  argued  in  very  considerable  detail  was  concerned  with 
the  spur  tracks  charged  up  in  expenses. 

As  already  indicated,  Mr.  Stacy  argued — for  his  evidence  was  made  up  in  almost 
equal  proportions  of  expert  testimony  and  argument — that  under  the  agreement 
there  was  simply  a  bridge  between  London  and  St.  Thomas,  with  certain  limited 
terminal  facilities  arrived  at  by  the  strict  construction  of  the  terms  of  the  agree- 
ment; but  when  questioned,  he  frankly  recognized  limitations  of  this.  The  follow- 
ing excerpt  from  p.  7006  of  the  evidence  given  by  him  is  pertinent: — 

"The  Assistant  Chief  Commissioner:  You  say  some  of  these  things 
should  not  be  included,  and  they  say  that  in  order  for  the  railway  to  carry  on 
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and  give  facilities  there  are  certain  incidental  tracks  over  which  the  engines 
must  move,  although  your  cars  will  not  move  over  them. 
"  A.  I  admit  there  may  be  such  tracks." 

This,  of  course,  still  leaves  in  the  air  the  extent  of  participation  in  cost,  but 
does  draw  attention  to  the  significance  of  the  word  "  necessary  "  in  the  section  which 
has  been  quoted.  Under  the  section  and  under  Mr.  Stacy's  testimony,  it  is  not  the 
•continuous  physical  use  from  day  to  day  over  it  which  determines  that  this  alone 
enters  into  cost  of  operation.  At  p.  7111  of  the  evidence,  the  Chief  Commissioner 
pointed  out  to  counsel  for  the  Michigan  Central: — 

"  If  you  deliberately  followed  the  contract,  the  London  and  Port  Stanley 
Railway  would  have  to  pick  up  the  loads  on  the  interchange  tracks  at  St. 
Thomas  and  deliver  them  at  the  tracks  of  the  Southeastern  Company  at  Lon- 
don." 

While  recognizing  that  there  had  been  service  added,  having  in  mind  convenience 
of  operation,  counsel  contended  it  had  no  bearing  on  the  service  to  be  performed 
under  the  agreement  and  the  sum  payable  therefor.  It,  however,  at  least  indicated 
that  in  practical  operation  there  is  some  track  used,  outside  of  what  the  Michigan 
Central  contends  in  the  strict  reading  of  the  agreement. 

Contention  was  advanced  that  Pinafore  yard  at  St.  Thomas  was  included  in 
Mr.  Smart's  mileage  computations,  although  not  covered  by  the  agreement.  Criti- 
cism was  directed  to  the  extent  of  trackage  included  at  London.  It  was  shown  that 
1-4  miles  of  Michigan  Central  tracks  at  that  point  had  been  excluded.  The  method 
pursued  in  the  report,  as  developed  in  cross-examination  by  counsel  for  the  Michigan 
Central,  was  that,  subject  to  the  trackage  already  referred  to,  the  whole  of  the  sidings, 
irrespective  of  how  much  of  them  were  used  in  connection  with  Michigan  Central 
business,  were  taken.  Mr.  Smart  stated  he  did  not  see  how  the  tracks  could  be  segre- 
gated.  In  answer  to  counsel,  he  said,  at  p.  6950  of  the  evidence: — 

u  I  have  taken  all  the  sidings ;  there  are  certain  side  tracks,  and  my 
reasoning  was  this:  that  these  were  facilities  provided  on  that  line  which  were 
usable  by  the  Michigan  Central  as  well  as  by  the  London  and  Port  Stanley, 
and,  therefore,  they  were  part  of  the  district  upon  which  the  Michigan  Central 
did  business.    .    .  ." 

That  is  to  say,  they  were  facilities  the  Michigan  Central  got  the  benefit  of  if  it  was 
necessary  to  use  them. 

While  the  question  of  the  extent  of  spur  tracks  included  at  St.  Thomas  was  the 
subject  of  critical  analysis  on  the  part  of  Mr.  Stacy,  he,  however,  stated  that  the 
trackage  south  of  Wellington  street  does  not  exercise  much  effect  on  the  cost. 

In  so  far  as  any  portion  of  the  track  or  equipment  may  be  necessary  to  the  use, 
this  has  to  enter  into  the  cost  of  operation.  This  necessity  may  arise  to-day,  next 
week,  or  a  year  from  now;  but  under  the  wording  of  the  agreement,  I  think  the 
conclusion  is  unescapable  that  the  language  used  does  cover  such  a  condition  and, 
presumably,  was  chosen  with  this  in  mind.  And  here,  again,  the  element  of  judg- 
ment must  enter  largely  into  the  conclusion  the  Board  arrives  at. 

The  Board,  then,  has  to  deal  with  cost  of  operation  only  as  one  factor.  It  has 
while  dealing  with  cost  of  operation  in  a  wider  sense  than  is  contended  for  by  the 
Michigan  Central  at  the  same  time  to  make  reductions  from  the  wider  use  of  the 
term  used  in  Mr.  Smart's  report,  because  while  of  necessity  from  the  standpoint  of 
the  cost  of  operation  the  matter  may  be  in  part  measured,  so  to  speak  by  readiness 
to  serve,  yet  it  would  appear  that  not  all  portions  of  the  equipment  are  included. 
The  Board,  as  I  construe  the  agreement,  is  not  simply  concerned  with  determining 
cost  of  operation  in  fixing  a  rate  on  that  basis;  it  is  also  authorized  to  consider  other 
factors,  the  total  making  up  a  fair  compensation.  How  the  total  shall  be  arrived  at 
of  necessity  involves  the  use  of  the  elastic  limit  of  judgment. 
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The  rates  as  provided  for  under  section  7  are  as  follows: — 

Loaded  cars  in  trainloads  of  not  less  than  12  cars   $3  00  per  car 

Empty  cars  in  trainloads  of  not  less  than  12  cars   2  00    "  " 

Cars  delivered  in  trainloads  of  not  less  than  12  cars   4  00  " 

Rate  for  movement  of  a  single  car   5  00    "  " 

Rate  for  cars  hauled  in  trains  in  excess  of  12  cars — 

For  loaded  cars   3  00  " 

For  empty  cars   2  00    "  " 

As  pointed  out  in  Mr.  Smart's  report,  the  traffic  moving  over  the  London  and 
Port  Stanley  Railway  is  light  and  the  engines  fall  far  short  of  operating  to  capacity. 
His  report  sets  out: — 

"  If  the  Port  Stanley  Railway  could  utilize  the  locomotives  to  a  greater 
extent  there  would  be  a  consequent  reduction  in  the  cost  per  car.  The  graph 
on  page  (24)  illustrates  this  relation  between  cost  and  number  of  cars  in  the 
train.  The  rating  of  these  locomotives  on  the  section  between  St.  Thomas 
and  London  is  1,000  tons,  which  would  mean  25  cars  of  40  tons  gross;  with 
such  a  loading  the  cost  would  be  about  $5  per  car.  The  inability  to  take 
advantage  of  this  can  be  seen  when  we  realize  that  the  yearly  average  number 
of  cars  received  from  the  M.C.  at  London  for  movement  to  St.  Thomas  is 
3,477,  or  11  cars  per  day,  and  4,355  cars  from  the  M.C.  at  St.  Thomas  for 
movement  to  London,  or  14  cars  per  day;  and  the  number  of  cars  each  way 
which  the  Port  Stanley  handle  outside  of  the  M.C.  agreement  is  5,543,  or  17 
cars  each  way  per  day.  Therefore,  the  total  cars  available  each  way  per  day 
to  fill  the  trains  are  28  south  and  31  north;  the  average  number  of  trains  per 
day  are  2  each  way.  If  the  L.  &P.S.  traffic  could  be  moved  as  and  when  the 
M.C.  traffic  was  offered  for  movement,  this  would  produce  an  average  train 
loading  in  the  two  directions  of  14  cars  south  and  15  north.  These  are  average 
figures  only,  but  they  indicate  the  disability  under  which  the  L.  &P.S. 
operated  due  to  lack  of  freight  traffic,  with  a  consequent  increase  in  the  cost 
as  indicated  by  the  graph." 

Following  the  analysis  made,  Mr.  Smart's  report  gives  two  sets  of  figures,  a 
maximum  and  a  minimum,  between  which  figures  he  considers  a  fair  rate  should  be 
fixed : — 

Equal  pro. 
Cost  earnings 

Loads,  12-car  trains   $10  28  $19  01 

Empties,  12-car  trains   707  1308 

Cars  in  trains  of  less  than  12  cars   11  81  2184 

Single  cars   25  00  25  00 

The  figures  under  "  Cost "  include  an  allowance  for  fixed  charges. 

The  item  of  $25  per  car  for  single  cars  is  admittedly  an  arbitrary  figure.  On 
the  basis  used  in  the  report,  there  would  be  a  cost  figure  of  $85.45.  As  pointed  out 
at  p.  24  of  the  report,  the  other  figures  are  raised  in  order  to  take  care  of  the  differ- 
ence between  $85.45  and  $25.  The  arbitrary  charge  of  $25  is  admittedly  adopted 
with  a  view  to  discouraging  the  single-car  traffic;  it  being  at  the  same  time  recog- 
nized that  the  charge  of  $85.45  was  an  impossible  one.  The  computations  made  in 
averaging  the  difference  involved  over  the  other  services  are  based  on  an  average 
annual  movement  of  84  cars.  There  was,  however,  dispute  as  to  the  actual  number 
moving. 

The  assessment  of  charges  as  between  loads  and  empties  is  made  on  a  purely 
arbitrary  basis,  the  relationship  used  being  that  between  the  present  rates  which  gives 
a  ratio  of  1  to  1-5. 
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The  Michigan  Central  position  as  put  forward  in  the  analysis  made  by  Mr.  Stacy 
and  embodied  in  Exhibit  5  gives  the  following  figures: — 


Loaded  cars  in  12 -car  train   $440 

Empty  cars  in  12-car  train   2  94 

Cars  in  less  than  12-car  train   5  02 

Single  cars   10  00 


On  the  analysis  made,  cost,  including  return  involved  in  fixed  charges,  for  a 
single  car  is  computed  at  $34.89.  It  is,  however,  put  in  at  an  arbitrary  figure  of  $10 
as  indicated  above.    The  difference  is  averaged  over  the  other  rates. 

The  Board  must  exercise  its  judgment  as  to  what  is  included  in  "  fair  compensa- 
tion." Giving  weight  to  as  many  statistical  measurements  as  it  can,  the  Board  still 
has  to  face  a  situation  where  ultimate  values  depend  to  a  great  extent  on  opinion. 

The  expenses  for  freight  operation  for  section  one,  as  found  by  Mr.  Smart's 
report  (pp.  20  to  28)  give  a  total  for  freight  and  yards  of  $114,292.90.  Included  in 
this  is  an  item  of  $3,027.77  allocated  to  freight  operation  which  the  report  sets  up, 
I  understand,  by  way  of  deferred  maintenance  (p.  VI  of  covering  letter  to  the  Chief 
Commissioner) . 

Without  expressing  any  opinion  on  the  propriety  or  otherwise  of  including  this, 
if  we  had  before  us  a  general  rate  application,  I  would  leave  it  out  of  the  present 
application.    This  will  give  a  revised  figure  of  $111,265.13. 

It  was  pointed  out  by  the  Michigan  Central  that  certain  mathematical  errors 
had  crept  into  the  computing.  These  are  admitted.  In  addition,  as  already  pointed 
out,  exception  was  taken  to  the  inclusion  of  the  Pinafore  yard.  Allowing  for  the 
errors  in  question  and  excluding  Pinafore  yard,  a  revision  of  approximately  3  per 
cent  has  to  be  made.    Deducting  this  amount,  there  is  a  revised  figure  of  $107,927.18. 

None  of  the  figures  submitted  enable  one  to  apply  in  a  satisfactory  manner  any 
formula  which  will  give,  without  ground  for  exception,  the  proper  aliquot  propor- 
tion of  the  Michigan  Central  in  cost.  Fully  recognizing  this,  I  take  as  the  measure 
of  cost  contribution  the  proportion  which  the  average  number  of  cars  moved  for  the 
Michigan  Central  bears  to  the  total  cars  moved  on  the  section  in  question.  This, 
however,  is  only  another  way  of  saying  that  each  car  is  taken  as  having  the  same 
average  cost.  The  effect  of  this  is  to  impute  to  the  particular  traffic  involved  the 
advantage,  if  any,  in  point  of  cost  attaching  to  the  remaining  traffic  of  the  road 
which  is  carried  under  other  conditions. 

The  Michigan  Central  traffic,  as  measured  in  cars,  was  on  the  average  of  the 
three  years  taken  41-4  per  cent  of  the  average  total  number  of  cars  carried  on  the 
section  in  question.  This  gives  a  cost  figure  of  $44,681.85.  Becognizing  the  element 
of  judgment  which  must  enter  into  the  determination,  this  gives  an  average  cost 
figure  of  $5.70  per  car.  An  operating  ratio  of  75  per  cent  may  be  taken  as  not 
unreasonably  measuring  the  total  return. 

Express  Traffic  Assn.  vs.  Cities  of  Montreal,  Toronto,  Winnipeg,  et  al,  25, 
C.R.C.  61,  at  p.  7.4. 

Applying  this,  I  am  of  opinion  that  giving  due  weight  to  all  the  factors  con- 
cerned, a  reasonable  rate  on  the  basis  of  loads  moving  in  12-car  trains  will  be  $7.60 
per  car. 

Keeping  in  mind  the  differential  under  the  eixsting  rate  between  the  loaded  and 
empty  car  rates,  as  well  as  the  differential  between  the  existing  loaded  car  rate,  in 
trainloads,  and  the  proposed  rate,  I  am  of  opinion  that  the  following  rates  will  afford 
fair  compensation: — 


Movements  Charge  per  car 

Loads  of  12-car  trains   $  7  60 

Empties,  12-car  trains   5  00 

Cars  in  trains  of  less  than  12  cars   1000 

Movement  of  a  single  car   12  50 


Under  section  13  of  the  agreement,  provision  was  made  with  the  London  Rail- 
way Commission  to  handle  cars  interchanged  between  industries  on  the  London  and 
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Southeastern  tracks  and  other  railroads  at  London  making  an  operating  charge  to  be 
paid  by  the  Michigan  Central  of  $2  per  car  for  the  service  of  hauling  such  cars 
(other  than  those  provided  for  by  section  7  of  the  agreement)  on  the  London  and 
Southeastern  tracks  with  return  movement,  if  any,  free. 

At  the  hearing,  it  was  stated  by  counsel  for  the  Michigan  Central  that  in  pre- 
liminary discussions  there  had  been  a  tentative  proposition  that  the  rate  under 
section  13  should  be  increased  to  $4.  No  evidence  was  submitted  on  this  matter, 
and  counsel  for  both  parties  left  the  matter  to  be  dealt  with  by  the  Board. 

I  am  of  opinion  that  a  charge  of  $5  is  reasonable  in  lieu  of  the  $2  charge  pro- 
vided for  in  the  section. 

§ 

November  20,  1922. 

The  Chief  Commissioner  and  Commissioner  Lawrence  concurred. 


'  ORDER  No.  33145 

t 

In  the  miatter  of  the  application  of  the  London  and  Port  Stanley  Railway  Company 
for  a  revision  of  the  rates  paid  by  the  Michigan  Central  Railroad  Company  for 
the  movement  of  cars  between  St.  Thomas  and  London,  Ontario. 

File  No.  25649.13 

Friday,  the  24th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
October  10,  1921,  December  19,  1921,  and  October  23,  1922,  the  London  and  Port 
Stanley  Railway  Company  and  the  Michigan  Central  Railroad  Company  being 
represented  at  the  hearing,  and  reading  the  agreement  between  the  London  Railway 
Commission  and  the  Michigan  Central  Railroad  Company,  dated  December  23,  1915, 
under  which  the  application  is  made,  and  the  report  of  V.  I.  Smart,  to  whom  the 
matter  was  referred  for  investigation,  filed, — 

1.  The  Board,  in  pursuance  of  the  terms  of  the  said  agreement,  fixes  the  follow- 
ing rates  to  be  paid  the  London  Railway  Commission  by  the  Michigan  Central 
Railroad  Company,  namely: — 


Movements  Charge  per  car 

Loads  of  12-car  trains   $  7  60 

Empties,  12-car  trains   5  00 

Cars  in  trains  of  less  than  12  cars   1000 

Movement  of  a  single  car   12  50 


2.  The  operating  charge  for  handling  cars  interchanged  between  industries  on 
the  London  and  Southeastern  tracks  and  other  railroads  at  London  is  to  be  $5  instead 
of  $2  a  car,  as  provided  in  section  13  of  the  said  agreement. 

3.  The  rates  and  operating  charge  fixed  by  this  order  to  apply  and  be  effective 
for  a  period  of  five  years  from  the  23rd  day  of  December,  1920. 

F.  B.  CAR  YELL, 

Chief  Commissioner 
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Application  of  the  National  Dairy  Council  of  Canada  for  an  Order  cancelling  the 
twenty  per  cent  increase  in  express  rates  on  cream  allowed  by  General  Order 
No.  327,  dated  February  2,  1921,  and  re-establishing  the  special  commodity 
rates  on  cream  in  existence  prior  to  that  Order. 

File  No.  30380.13 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

By  General  Order  of  thi^  Board  No.  327,  dated  the  2nd  day  of  February,  1921, 
the  express  companies  of  Canada  were  allowed  to  increase  their  rates  and  charges 
as  therein  set  forth,  among  said  increases  being  a  20  per  cent  increase  on  the  rates 
then  charged  for  fish,  fruit,  vegetables,  and  cream.  In  November,  1921,  a  formal 
application  was  made  to  this  Board  asking  it  to  reconsider  its  decision  in  so  far  as 
cream  was  concerned  and  place  the  rates  on  that  commodity  back  to  the  point  at 
which  they  were  before  the  Order  of  February  2,  1921.  This  application  was  refused, 
and  the  National  Dairy  Council  appealed  to  the  Privy  Council  of  Canada  und^r  the 
provisions  of  section  52  of  the  Bailway  Act,  1919. 

The  important  part  of  the  decision  of  the  Privy  Council  as  found  at  P.C.  455, 
dated  March  IT,  1922,  is  as  follows : — 

"  There  is  no  appeal  from  the  thirty-five  per  cent  and  twenty-five  per 
cent  increases  allowed  on  the  first  class  and  second  class  rates,  and  the  only 
matter  on  appeal  is  the  twenty  per  cent  increase  on  the  class  of  express 
'  commodities which  include  cream.  If  the  rate  on  cream  could  be  dealt 
with  by  itself,  it  would  be  comparatively  simple,  but  cream  is  only  one  of  a 
variety  of  goods  or  merchandise  classed  for  rating  purposes  as  '  commodities ', 
and  consisting  at  least  of  fruit,  fish,  vegetables,  and  cream.  The  flat  increase 
of  twenty  per  cent  allowed  by  the  Board  on  February  2,  1921,  applies  equally 
to  whatever  comes  within  the  '  commodity '  group,  and  for  that  reason  it 
would  appear  that  if  there  is  to  be  a  reduction  in  the  rate  on  cream,  that  there 
should  be  a  further  hearing  by  the  Board  for  the  purpose  of  ascertaining 
whether  or  not  there  should  be  a  reduction  on  the  various  other  classes  of 
merchandise  comprised  in  the  '  commodity '  group,  and  the  Committee  of  the 
Privy  Council  is  of  opinion  that  in  view  of  the  material  fall  off  in  the  market 
value  of  cream  a  corresponding  reduction,  if  possible,  should  be  made  in  the 
express  freight  rates,  and  if  after  hearing  further  evidence  in  regard  to  the 
various  classes  of  goods  included  in  '  commodities ',  the  Board  is  of  opinion 
that  a  general  reduction  of  the  '  commodities '  rates  cannot  consistently  be 
made,  then  and  in  such  case  a  specific  rate  should  be  fixed  for  the  subject 
matter  of  this  appeal  and  along  the  lines  hereinbefore  suggested.  The  Com- 
mittee of  the  Privy  Council  for  the  purpose  above  mentioned  advise  that  this 
appeal  be  referred  to  the  Board  for  further  consideration." 

Acting  on  the  direction  of  the  Privy  Council,  the  case  was  again  heard  by  this 
Board  at  Ottawa  on  the  20th  and  21st  days  of  April  1922,  at  which  hearing  the 
express  companies  of  Canada,  the  National  Dairy  Council,  and  the  fish  industries 
were  represented  by  counsel.  No  person  appeared  on  behalf  of  the  producers  and 
dealers  in  fruit  and  vegetables  although  152  different  persons  and  firms  all  over 
Canada  had  been  notified.  Mr.  Macintosh  of  the  Fruit  Branch  of  the  Department 
of  Agriculture,  appeared,  but  took  no  part  in  the  proceedings,  and,  therefore,  I  take 
it  for  granted  that  the  producers  and  dealers  in  these  commodities  have  no  fault  to 
find  with  present  conditions.  The  hearing  consisted  entirely  of  evidence  pro  and 
con  as  to  the  rates  on  fish  and  cream. 
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As  I  read  the  Order  in  Council,  I  am  forced  to  the  conclusion  that  His  Excel- 
lency in  Council  expressed  a  very  strong  desire  that  the  rates  on  cream  as  well  as 
the  other  commodities  therein  mentioned  should  be  reduced,  if  possible,  in  view  "  of 
the  material  fall  off  in  the  market  value  and  this  phase  of  the  case  was  argued  very 
strenuously  by  the  representatives  of  the  fish  and  cream  industries  and  has  been 
before  the  Board  on  a  number  of  occasions  during  the  past  two  years. 

As  the  opinion  of  this  Board  upon  this  particular  phase  of  rate  making  was  so 

ably  expressed  by  Assistant  Chief  Commissioner  McLean  in  his  recent  judgment  on 

the  application  of  the  National  Dairy  Council  of  Canada  re  freight  rates  on  butter 

east  and  west  of  Calgary  and  Edmonton  (file  No.  30686.3)  I  cannot  do  better  than 

quote  that  portion  of  the  judgment  in  full  as  follows: — 

• 

"  The  matter  as  presented  is  not  based  on  the  contention  that  the  rates 
are  out  of  line  on  butter  as  compared  with  other  commodities  or  that  butter 
is  paying  an  inordinate  proportion  of  the  increase  in  rates  which  was  found 
necessary,  as  compared  with  the  burden  on  other  commodities.  The  reason- 
ableness of  the  rates  as  railway  rates  bearing  in  mind  the  question  of  railway 
costs,  was  not  attacked.  The  application  was,  in  substance,  the  contention 
that  because  the  selling  price  of  butter  had  gone  down  since  the  rates  were 
increased  the  rates  should  be  accordingly  reduced. 

"  The  principle  of  charging  what  the  traffic  will  bear  is  one  of  the  factors 
which  has  been  recognized  in  connection  with  rate  regulation.*  At  the  same 
time  it  has  not  been  accepted  as  the  only  factor.  If  a  reduction  in  the  price 
of  a  commodity  is  to  automatically  bring  with  it  a  reduction  in  the  rate  it 
would  logically  follow  that  an  increase  in  the  price  of  a  commodity  would 
automatically  carry  with  it  an  increase  in  the  rate.  This  principle  has  not 
been  accepted  by  the  Board  as  valid.  The  mere  ability  of  an  article  to  pay, 
aside  from  the  question  of  whether  the  increase  in  revenue  to  be  derived  from 
the  increased  rate  is  justifiably  necessary,  is  not  a  conclusive  justification  for 
an  increase  in  rate.  In  the  increase  in  rates  which  Canada  has  had  to  face, 
the  increase  in  rates  was  not  made  at  the  same  time  as  prices  went  up.  A 
considerable  period  of  time  elapsed  before  the  rates  were  increased,  and  the 
justification  for  the  increase  was  the  increased  cost  to  which  the  railways  were 
subjected. 

"  In  the  application,  there  is  apparent  the  idea  that  the  needs  of  a  shipper 
in  respect  of  carrying  on  his  business  on  a  profitable  basis  afford  a  criterion 
of  reasonableness  of  rates." 

He  then  cited  more  than  a  dozen  cases  decided  by  this  Board  showing  that  no 
such  principle  has  ever  been  adopted  heretofore,  and  it  seems  to  me  it  is  unnecessary 
to  go  further  in  showing  that  it  should  not  be  adopted  at  the  present  time,  because  if 
any  such  principle  were  to  be  laid  down  every  time  the  value  of  a  commodity 
increased  or  decreased,  there  would  have  to  be  a  corresponding  increase  or  decrease 
in  the  freight  or  express  rate.  While  the  value  of  a  commodity  has  always  played 
some  part  in  rate  fixing,  yet,  in  my  opinion,  an  important  factor  should  be  the  cost 
to  the  transportation  company  for  adequately  performing  the  service.  Nevertheless, 
as  His  Excellency  the  Governor  General  in  Council  had  asked  this  Board  to  hear 
further  evidence  in  regard  to  the  various  classes  of  goods  included  in  "  commodities", 
a  comprehensive  investigation  was  held  on  the  question  of  the  transportation  of  fish 
by  express,  no  special  reference  being  made  to  fruit  or  vegetables  for  the  reasons 
hereinbefore  explained. 

The  representatives  of  the  fish  industry  submitted  evidence  showing  a  reduction 
in  the  value  of  the  article,  claiming  that  for  that  reason  alone  they  were  entitled  to 
a  reduction  in  the  rate.  The  express  companies  gave  evidence  and  filed  exhibits  show- 
ing the  cost  of  transporting  fish  to  different  parts  of  Canada  as  compared  with  the 
rates  received  from  the  business. 
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As  is  well  known,  the  railway  companies  furnish  the  express  and  refrigerator  cars 
and  transport  them  on  their  passenger  trains,  and,  in  the  case  of  the  Canadian 
Pacific  Railway  Company,  they  receive  from  the  Dominion  Express  Company  for 
this  service  an  amount  equal  to  one  and  one-half  times  the  regular  first  class  freight 
rate,  based  upon  the  actual  weight  on  the  several  commodities  carried.  The  Canadian 
National  Express  Company  pays  to  the  Canadian  National  and  Grand  Trunk  systems 
50  per  cent  of  the  total  receipts  from  the  express  business,  and  pays  to  the  National 
Transcontinental  and  Grand  Trunk  Pacific  Railways  40  per  cent  of  the  gross 
receipts,  retaining  the  other  60  per  cent  for  their  services. 

The  recognized  method  by  which  they  arrive  at  the  cost  of  carriage,  both  in 
Canada  and  the  United  States,  has  been  the  cost  of  the  railway  companies  of  trans- 
porting an  express  or  baggage*  car  one  mile.  Slightly  different  methods  have  been 
followed  in  Canada  and  the  United  States,  but  the  results  have  been  practically  the 
same  in  both  countries.  The  method  adopted  in  the  United  'States  was  developed 
by  the  Interstate  Commerce  Commission.  The  method  followed  in  Canada  for 
some  years  past  is  what  is  called  the  Moule  method,  being  a  computation  arrived  at 
by  the  late  Mr.  Moule,  Comptroller  of  the  Canadian  Pacific  Railway  Company,  who 
was  probably  one  of  the  best  railway  statisticians  on  the  continent,  and  evidence  was 
given  by  his  successor,  Mr.  Lloyd,  of  the  Canadian  Pacific  Railway  Company,  that 
he  had  compiled  a  statement  of  the  business  of  the  Canadian  Pacific  Railway  for 
1921,  based  upon  the  Moule  formula,  in  which  he  found  (Exhibit  No.  16)  that  the 
net  operating  cost  per  express  car  mile  was  34.41  cents.  To  this  he  added  a  pro- 
portion for  taxes,  fixed  charges,  and  dividends,  amounting  to  8.75  cents,  and  a  ratio 
for  a  margin  of  2  per  cent  on  common  stock  of  1.17  cents,  making  the  amount 
which  he  contended  the  Canadian  Pacific  Railway  should  receive  for  each  express 
car  mile  44.33  cents,  but  for  the  purposes  of  this  investigation  the  important  part  is 
the  fact  that  the  actual  operating  cost  amounted  to  about  34£  cents  per  car  mile.  He 
stated  that  the  total  revenue  per  car  mile  received  by  the  Canadian  Pacific  Railway 
Company  from  the  Dominion  Express  Company  was  39.86  cents  per  car  mile,  thus 
leaving  something  over  5  cents  per  car  mile  over  and  above  actual  operating  costs. 

Mr.  J.  F.  Aitchison,  Auditor  of  Disbursements  for  the  Grand  Trunk  Railway 
Company,  stated  that  he  had  prepared  a  statement  of  the  cost  per  express  car  mile 
on  that  system,  based  upon  the  Moule  formula,  with  which  he  was  very  familiar, 
and  for  that  road  the  actual  cost  would  be  40.312  cents  per  car  mile  (Exhibit  No.  17), 
and  Mr.  A.  P.  Mallory,  Statistician  of  the  Canadian  National  Railways,  stated  that 
he  had  prepared  a  statement  for  the  Canadian  National  Railways  upon  the  same 
formula  in  which  he  found  that  the  cost  per  car  mile  would  be  42.711  cents 
(Exhibit  No.  18). 

Mr.  C.  N.  Ham,  Secretary  of  the  Express  Traffic  Association,  gave  evidence 
on  the  carriage  of  fish  from  Mulgrave  to  Montreal  and  Ottawa  and  also  from  Prince 
Rupert  to  Montreal,  and,  as  both  these  movements  are  the  most  characteristic  of 
the  long  haul  fish  business  in  Canada  and  are  both  exclusively  upon  Canadian 
National  lines,  in  his  figures  he  took  the  Canadian  National  costs  as  his  basis.  He 
showed  that,  on  a  movement  from  Mulgrave  to  Montreal,  a  distance  of  980  miles,  the 
revenue  on  a  20,000-pound  car,  net  weight,  of  fish  at  $1.80  per  100  pounds  would 
amount  to  $360,  and  the  cost  of  hauling  that  car  on  the  Canadian  National  Railways 
on  the  basis  of  Mr.  Mallory's  figures  would  be  $380.12,  or  $20.12  more  than  the  total 
revenue  received  by  the  express  company  for  the  service  (p.  4351).  In  this  case, 
the  express  company  would  pay  one-half  the  total  revenue  to  the  Canadian  National 
Railways.  In  other  words,  the  railway  company  would  receive  $180'  for  transporting 
the  carload  of  fish  from  Mulgrave  to  Montreal,  and,  according  to  the  figures  of  their 
statistician,  the  actual  cost  of  the  railway  company  would  be  $380.12,  the  result 
being  that,  while  the  express  company  would  receive  a  reasonable  amount  for  their 
share  of  the  transportation,  the  Canadian  National  Railways  would  receive  less 
than  one-half  the  actual  cost  of  transporting  the  goods;  and  he  also  stated  that  this 
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took  no  account  whatever  of  the  cost  of  the  empty  return  movement,  which  was 
stated  to  be  considerable,  although  we  have  no  actual  evidence  of  the  percentage 
as  compared  with  the  total  loaded  movement  outward. 

It  also  appeared  that,  while  the  majority  of  the  fish  from  this  particular  point 
moved  in  carload  lots,  yet  l.c.l.  lots  were  forwarded  on  exactly  the  same  rate,  and, 
if  50  per  cent  of  the  full  movement  was  required  for  the  return  of  the  empties,  it 
would  bring  the  cost  to  the  railway  company  up  to  $570,  for  which  they  would  receive 
from  the  express  company  only  $180. 

Mr.  Ham  also  gave  a  like  comparison  on  a  carload  of  fish  from  Prince  Rupert  to 
Montreal  a  distance  of  3,124  miles,  with  a  carload  of  25,000  pounds  for  which  the 
express  company  would  receive  a  total  of  $1,070.  Figuring  the  cost  of  the  railway 
company  on  Mr.  Mallory's  basis,  it  would  amount  to  $1,334.26,  but  the  railway  com- 
pany would  receive  from  the  express  company  only  $535.  If  we  added  50  per  cent 
for  the  empty  return  movement,  it  would  bring  the  total  cost  up  to  over  $2,000,  or 
nearly  four  times  as  much  as  the  Canadian  National  Railways  actually  receives 
(p.  4356). 

Mr.  Ham  also  filed  a  number  of  exhibits  numbered  from  24  to  27  inclusive, 
showing  the  express  rates  from  and  to  the  important  centres  in  Canada  and  showing 
a  comparison  between  the  express  rate  on  fish,  which,  it  must  be  remembered,  is 
transported  on  passenger  trains,  with  the  first  class  freight  rate  and  the  first  and 
second  class  express  rates.  Exhibit  No.  24,  which  is  extended  herein,  is  from 
Mulgrave  to  various  points  between  Quebec  and  Windsor,  both  inclusive,  and  shows 
that  the  present  fish  rate  runs  from  31  per  cent  to  39  per  cent  of  the  first  class 
express  rate  and  from  138  per  cent  to  185  per  cent  of  the  first  class  freight  rate. 


EXHIBIT  No.  24 

Statement  Showing  Comparison  of  Express  Rate  on  Fresh  Fish  With  Freight  and  Express  Class 

Rates  from  Mulgrave,  N.S. 


Express  Rates 

Percent. 

Percent. 

Percent. 

Fresh 

Fish  Rate 

Fish  Rate 

Fish  Rate 

Fish  Rate 

is  of 

is  of 

is  of 

To 

1st  Class 

(Net 

1st  Class 

1st  Class 

2nd  Class 

Freight 

1st  Class 

2nd  Class 

Weight) 

Freight 

Express 

Express 

Rate 

Rate 

Rate 

Quebec  

108 

485 

335 

150 

138-88 

31 

45 

Montreal  

115 

540 

375 

180 

156-52 

33 

48 

122 

595 

410 

190 

155-73 

32 

46 

Kingston  

125^ 

640 

445 

210 

167-33 

33 

47 

Peterboro  

133 

660 

460 

210 

157-89 

32 

46 

Toronto  

137 

680 

475 

210 

153-28 

31 

44 

140 

700 

485 

230 

164-28 

33 

47 

155 

730 

505 

240 

154-83 

33 

48 

162 

770 

535 

300 

185-18 

39 

56 

This  is  characteristic  of  other  exhibits  showing  the  rates  from  and  to  different 
parts  of  Canada,  all  showing  about  the  same  results. 

All  the  witnesses  for  the  express  companies  were  cross-examined  by  counsel  for 
the  applicants,  but  no  evidence  was  given  contradicting  any  of  that  hereinbefore 
referred  to. 

While  probably  the  evidence  upon  the  question  of  cost  to  the  transportation 
companies  should  be  sufficient,  yet  the  Board  was  anxious  to  know  something  more 
about  the  fish  business  in  Canada,  and,  therefore,  of  its  own  motion,  asked  a  number 
of  questions  tending  to  show  the  amount  paid  the  producer,  that  paid  by  the  con- 
sumer, and  the  portion  of  the  spread  accounted  for  by  express  rates,  and,  while  there 
was  much  evidence  given,  I  think  probably  that  with  reference  to  steak  cod  would  be 
characteristic  of  the  whole,  although  possibly  the  spread  would  be  a  Httle  greater 
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than  it  would  with  haddock  of  some  of  the  cheaper  fishes,  but  substantially  the  same 
conditions  prevail  in  the  handling  of  all  the  different  kinds  of  fish  that  play  a  part 
in  this  investigation. 

The  witnesses  from  whom  this  information  was  received  were  W.  R.  Spooner, 
wholesale  fish  merchant  of  Montreal;  D.  J.  Byrne,  general  manager,  Leonard 
Fisheries,  Limited,  Montreal;  A.  H.  Brittain,  managing  director,  Maritime  Fish 
Corporation,  Montreal;  and  G.  W.  C.  Binn,  an  employee  of  the  fish  department  of 
the  Canadian  Packing  Company,  Ottawa.  The  manner  of  handling  the  fish  is 
described  by  Mr.  Spooner  on  pages  4162,  4163,  4164,  and  4165  of  the  evidence,  and 
while  it  would  be  too  long  to  quote  in  full,  yet  the  substance,  so  far  as  refers  to  cod- 
fish, is  as  follows: — 

The  fish  is  produced  partly  by  the  big  firms  themselves,  either  by  operating  boats 
or  by  employing  others  to  do  the  work  for  them  under  contract,  which  was  referred 
to  as  "grubstaking,"  which  means  that  the  company  makes  advances  to  the  fishermen 
to  enable  them  to  carry  on  the  business,  but,  no  matter  whether  the  fish  was  produced 
by  the  ordinary  fisherman  or  by  the  company,  it  was  admitted  that  the  price  to  the 
producer  at  a  shipping  point  in  the  Maritime  Provinces  would  be  from  4  cents  to  4J 
cents  per  pound,  as  I  understand  it,  with  the  head  on  (p.  4162),  although  that  phase 
of  it  is  somewhat  uncertain  from  the  evidence.  The  fish  is  then  sold  by  the  fish  com- 
pany, called  the  "producer"  to  an  intermediary  in  Montreal,  at  an  average  price  of 
71  cents  per  pound,  which  includes  express  charges,  which  amount  to  1.8  cents  to 
Montreal  and  1.9  cents  to  Ottawa.  It  will  thus  be  seen  that,  while  the  company 
or  producer  pays  an  average  of  4i  cents  to  the  fisherman  and  1-8  cents  express  rate, 
or  a  total  of  6.05  cents,  it  receives  cents  for  the  goods  in  Montreal,  or  a  spread 
just  a  fraction  under  1J  cents  per  pound.  The  intermediary  sells  to  the  retailer  at 
from  8  cents  to  9  cents  a  pound  (p.  4164).  Taking  this  on  an  average  of  8J  cents, 
it  means  another  cent  spread,  or,  if  sent  to  Ottawa,  one-tenth  of  a  cent  less,  because 
the  express  rate  is  that  much  greater  than  to  Montreal,  and,  according  to  the  evidence 
of  Mr.  Binn  (p.  4309),  the  consumer  was  paying  16  cents  for  steak  cod,  which,  of 
course,  would  mean  with  the  head  severed.  I  do  not  know  to  what  extent  this  would 
reduce  the  spread,  but  probably  on  an  average  it  might  be  from  1  cent  to  2  cents. 

The  express  rate,  before  the  judgment  of  February,  1921,  on  fish  from  the 
Maritime  Provinces  to  Montreal  was  1£  cents  per  pound,  and,  as  it  was  increased  to 
1-8  cents,  the  increase  would  amount  to  three-tenths  of  a  cent  per  pound,  and,  when 
we  consider  that  fish  which  netted  the  producer  4|  cents  per  pound  on  an  average, 
with  1-9  cents  express  rate  to  Ottawa,  costs  the  consumer  from  14  cents  to  15  cents 
a  pound,  one  can  imagine  what  proportion  of  the  three-tenths  of  a  cent  increase,  if 
remitted,  would  go  to  either  producer  or  consumer  of  this  very  important  commodity. 
While  the  more  detailed  information  was  not  given  regarding  haddock  and  other 
fishes,  yet  the  manner  of  handling  is  the  same  as  with  respect  to  cod  and  the  spread 
between  producer  and  consumer  is  in  about  the  same  proportions. 

Therefore,  considering  this  question  either  from  the  standpoint  of  the  cost  to 
the  transportation  companies  for  carrying  the  traffic  or  from  the  benefits  to  be 
derived  by  either  producer  or  consumer,  I  fail  to  see  where  this  Board  would  be 
justified  in  changing  the  rate  fixed  by  this  Board  in  its  order  of  February,  and,  so 
far  as  fish  is  concerned,  the  rate  should  remain  as  it  is  until  such  time,  which  we  all 
hope  will  soon  arrive,  when  there  may  be  a  general  reduction  in  express  rates  in 
Canada. 

His  Excellency  the  Governor  General  in  Council,  in  referring  to  cream,  stated 

as  follows: —  > 

u  and  the  Committee  of  the  Privy  Council  is  of  opinion  that  in  view  of 
the  material  fall  off  in  the  market  value  of  cream  a  corresponding  reduction, 
if  possible,  should  be  made  in  the  express  freight  rates." 
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It  would  be  physically  possible  to  carry  cream  absolutely  free,  but  I  cannot 
imagine  His  Excellency  wished  to  convey  any  such  idea,  and,  therefore,  I  must 
construe  that  sentence  to  mean  if  possible  following  any  well  recognized  principle  of 
rate  regulation,  and  therefore,  in  order  to  meet  the  views  of  the  appellate  court,  I  think 
we  must  consider  whether  it  would  be  possible,  following  any  well  recognized  prin- 
ciples, to  make  a  reduction  of  the  whole  or  even  a  part  of  the  increase  in  cream  in  the 
judgment  of  1921. 

Evidence  on  this  particular  phase  of  the  case  was  given  'by  Mr.  McDonnell,  General 
Manager  of  the  Dominion  Express  Company,  Mr.  Burr,  Traffic  Manager  of  the  same 
company,  and  Mr.  Muir,  General  Manager  of  the  Canadian  National  Express  Company. 
In  arriving  at  a  conclusion  as  to  whether  a  rate  can  be  reduced  or  not,  or  even  whether 
the  same  be  reasonable,  any  rate  making  tribunal  must  take  some  note  of  the  business 
methods  employed  by  the  company  in  carrying  on  the  business,  the  wages  paid  to  its 
employees,  and,  generally,  must  be  satisfied  that  the  business  is  conducted  in  a 
reasonably  economical  and  businesslike  manner,  and,  while  this  Board  has  no  juris- 
diction over  the  wage  question,  yet  it  was  very  fully  discussed  by  both  Messrs. 
McDonnell  and  Muir  (p.  4248  and  p.  4265  respectively).  Mr.  McDonnell  stated  as 
follows  (p.  4248)  :— 

"  Q.  You  say  you  have  done  everything  possible  to  'bring  about  economy  in 
administration.    What  have  you  done? 

"  A.  We  have  reduced  our  staff,  and  I  think  we  have  gotten  a  greater  effi- 
ciency from  the  staff  we  have  retained.  We  have  checked  very  carefully  all  our 
expenditures  and  reduced  them ;  we  have  gotten  along  without  many  things  we 
would  have  been  glad  to  purchase  if  we  had  the  money. 

"  Q.  Give  us  some  of  them. 

u  A.  Additional  buildings  and  facilities. 

"Q.  Can  you  give  us  any  further  details  of  how  you  economize,  or  how 
you  have  economized,  or  is  a  general  statement  the  best  you  can  give  us  ? 

"  A.  I  think  I  shall  rest  on  the  general  statement  that  as  vice-president  and 
general  manager  of  the  company  I  have  watched  every  expenditure  that  we  could 
control  and  have  kept  it  at  the  lowest  possible  figure  consistent  with  the  service 
the  public  demands  of  us. 

"  Commissioner  Boyce:  You  have  maintained  the  efficiency  of  the  service? 

"A.  Yes,  sir/' 

And  Mr.  Muir  stated  (p.  4265)  as  follows: — 

u  Q.  Before  passing  to  the  particular  people  with  whom  you  made  the 
comparison,  what  is  your  own  opinion  as  to  the  reasonableness  of  the  present 
wages;  in  other  words,  the  express  companies  are  before  the  Board  justifying 
the  existing  rates.  As  everybody  knows,  the  cost  of  living  has  come  down  to 
some  considerable  extent  during  the  past  year.  Having  regard  to  that,  Mr.  Muir, 
do  you  think  that  the  rates  of  wages  of  your  men  could  be  reasonably  lowered, 
so  as  to  assist  the  companies  in  making  different  express  rates,  or  what  is  your 
opinion  upon  that  subject? 

"  A.  I  do  not  think  they  could  be  reasonably  lowered  beyond  the  present 
point,  with  any  degree  of  fairness  to  the  employees,  in  our  desire  to  obtain  effi- 
ciency of  service  and  the  contentment  of  our  employees,  having  them  satisfied 
with  conditions,  which  all  tends  to  economy." 

In  addition  to  this,  both  companies  filed  statements  showing  the  wages  paid  to 
the  several  classes  of  employees  below  that  of  route  agent,  which  would  include  about 
95  per  cent  of  the  total  employees  of  the  companies,  and  showed  that  they  were  not  in 
excess  of  the  wages  paid  to  men  performing  similar  services  by  some  of  the  large 
departmental  stores  of  Canada.  Counsel  for  the  applicants  cross-examined  on  all  these 
statements,  but  in  conclusion  expressed  no  opinion  that  they  were  in  any  cases  higher 

50201—3 


210 


than  the  services  warranted,  and,  therefore,  I  must  conclude  that  these  companies  are 
intelligently  and  economically  operated,  and  any  conclusions  arrived  at  herein  are 
based  upon  such  premises. 

It  must  also  be  remembered  that  the  commodity  rates  on  cream  are  the  lowest  of 
any  express  rates  in  existence  in  Canada  to-day.  On  this  point  the  evidence  of  Mr. 
Burr,  Traffic  Manager  of  the  Dominion  Express  Company  (p.  4326),  is  ae  follows: — 

"I  think  I  should  mention  that  this  traffic,  the  cream  traffic,  has  had  the 
benefit  of  specific  rates  for  a  great  many  years,  which  specific  rates  are  very 
much  lower  than  any  other  commodity  rate  in  existence,  any  other  commodity 
rate  applying  on  our  lines.  They  have  had  the  benefit  of  this  concession,  this 
special  advantage,  for  over  thirty  years.  In  those  thirty  years  there  has  been 
but  one  increase,  and  that  was  in  February,  1921. 

"  The  'Chief  Commissioner  :  Have  there  been  any  decreases  in  those  thirty 
years  ? 

"  A.  There  have  been  adjustments,  which  amounted  to  decreases." 

Mr.  Burr  stated  that  they  had  made  a  complete  study  and  analysis  of  the  cream 
movement  by  the  Dominion  Express  Company  of  the  18th  day  of  May,  1921,  explaining 
they  had  taken  this  day  not  for  any  special  reasons  but  as  a  fair  average  of  the  move- 
ment of  this  commodity.  The  eighteenth  day  of  May  was  in  the  middle  of  the  week, 
in  the  middle  of  the  month,  a  month  not  when  the  cream  movement  was  at  its  height 
nor  at  its  minimum,  but,  generally  speaking,  a  fair  average  day.  The  result  of  this 
study  was  codified  in  Exhibit  No.  22,  which  is  as  follows  (p.  4329)  : — 


EXHIBIT  No.  22 
May  18,  1921 

Freight  Freight 

Exp.  Rev.  1st  class  1st  class 

Cans           Weight             Actual            2nd  Class  lb.  rates  at  Min. 

5                         2,039           122,340             $598  85           $1,369  91  $645  81  $1,120  06 

8                         1,389           138,900               537  65             1,320  05  718  95  769  78 

10                           142             17,040                 63  67                161  22  86  78  87  89 


3,570  278,280  $1,200  17  $2,851  18  $1,451  54  $1,977  73 


Ratio  to  2nd  class   42  % 

Ratio  to  1st  cl.  frt   82-6 

Ratio  to  1st  cl.  frt.  and  Min   60-6 

Average  weight  per  can   77-66  lbs. 

Average  charge  per  can  by  express  (actual)   33-6  cents 

Average  charge  per  can  by  express  (2nd  cl.)   79-8 

Average  charge  per  can  by  freight  (1st  cl.  lb.  rates)   40-6 

Average  charge  per  can  by  freight  (with  Min.)   55-3 

Average  charge  per  100  lbs.  by  express  (actual)   431  cents 

Average  charge  per  100  lbs.  by  express  (2nd  cl.)   102-4 

Average  charge  per  100  lbs.  by  freight  (1st  cl.  lb.  rates)   521 

Average  charge  per  100  lbs.  by  freight  (with  Min.)   710 


Charge  by  express  at  2nd  class   $2,851  18=70%  of  1st  class  express  charge. 

Estimated  charge  at  1st  class   4.073  11 

Actual  charge  by  express   1,200  17=29-46%   of  1st  class. 

Previous  charge  by  express   1,000  00=24-5%  of  1st  class. 

Charge  by  freight  applying  minimum  charges..     1,077  73=164-7%  of  charge  by  express. 
Charge  by  freight  at  pound  rates   1,451  54=120-9%  of  charge  by  express. 

It  will,  therefore,  be  seen  that  the  total  number  of  cans  handled  on  that  day  was 
3,570,  the  weight  278,280  pounds,  and  the  actual  revenue  received,  $1,200.17.  If  this 
same  quantity  of  cream  had  moved  on  the  second  class  express  rate,  it  would  have 
produced  a  revenue  of  $2,851.18.  If  moved  by  first  class  freight  on  the  actual  number 
of  pounds,  the  revenue  would  have  been  $1,451.54,  and  if  moved  by  freight  on  the  first 
class  on  minimum  rates  for  the  quantities  as  carried,  the  revenue  would  have  been 
$1,977.73.  In  other  words,  the  actual  money  received  for  the  carriage  of  this  cream 
was  only  about  six-sevenths  of  what  a  railway  company  would  have  received  had  the 
same  been  carried  by  first  class  freight  on  the  actual  number  of  pounds  transported. 
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A  continuation  of  the  same  exhibit  was  filed,  showing  further  explanations  anrl 
recapitulations  in  detail  with  5,  8,  and  10-gallon  cans,  but,  as  they  produce  the  same 
results,  it  is  unnecessary  to  repeat  them  here. 

It  was  shown  that  the  charges  for  transporting  an  8-gallon  can  of  cream  one 
hundred  miles,  which  can  contains  about  80  pounds  of  cream  and  16  pounds  for  the 
container,  under  present  rates  is  43  cents  with  6  cents  for  the  return  of  the  empty 
can,  making  a  total  for  the  8  gallons  of  cream  of  49  cents,  or  something 
less  than  one-half  cent  a  pound  on  the  combined  weight  of  the  cream  and 
can  outward  and  the  can  inward,  whereas  the  old  rate  was  36  cents  outward 
and  5  cents  for  the  return  of  the  empty.  It  was  admitted  by  all  parties  at  the  hearing 
that  the  average  haul  would  be  about  100  miles,  that  the  average  butter  fat  would  be 
about  25  per  cent.,  or  20  pounds,  in  an  8-gallon  can,  and  that,  at  the  date  of  the  hearing, 
the  butter  fat  was  worth  from  36  cents  to  37  cents  per  pound,  which,  at  the  lower 
figure,  would  amount  to  $7.20,  the  net  result  being  that  a  commodity  worth  $7.20, 
weighing  96  pounds  outward  and  16  pounds  inward,  is  being  carried  by  the  express 
companies  on  a  passenger  train  a  distance  of  100  miles  for  49  cents,  or  just  a  fraction 
over  6  cents  per  gallon,  and  that  the  increase  complained  of  amounts  to  8  cents  on  a 
commodity  worth  at  least  $7.20;  and,  in  addition  to  this,  it  was  also  admitted  that  a 
percentage  not  actually  stated,  but  a  considerable  percentage  of  this  cream,  known  as 
"  sweet  cream  "  and  used  for  household  and  ice  cream  purposes,  etc.,  was  worth  55 
cents  per  pound  butter  fat  instead  of  36  cents,  which  would  increase  the  value  of  the 
commodity  and  to  that  extent  reduce  the  ration  of  rate  received  by  the  express  com- 
pany for  its  carriage.  I  am  again  compelled  to  wonder  how  much  of  this  8  cents,  if 
remitted,  would  ever  accrue  to  the  benefit  of  either  producer  or  consumer. 

During  the  argument,  Mr.  Scott,  counsel  for  the  applicant,  was  asked  by  myself 
the  following  question  (p.  4447) : — 

"  The  Chief  Commissioner  :  Anyway,  you  can  understand  the  information 
that  I  would  like  to  have,  or  rather  the  phase  of  the  question  I  am  very  much 
concerned  in,  because  I  appreciate  this  has  been  sent  back  here  by  the  Court 
of  Appeal,  in  which  they  have  very  clearly  expressed  their  wish,  and  I  would 
like  to  have  you  point  out  to  us  how  we  can  consistently  comply  with  that 
wish." 

To  which  he  answered  as  follows: — 

"  Mr.  Scott  :  If  you  come  to  the  conclusion  that  every  pound  of  express 
that  is  moved  by  an  express  company  must  bring  in  a  profit  to  the  company, 
and  if  the  evidence  given  by  the  express  company  is  correct,  I  do  not  see  how 
you  can  do  it." 

But  he  also  expressed  his  opinion  on  p.  4443  as  follows: — 

"  I  would  like  also  to  call  the  attention  of  the  Board  to  the  fact  that 
revenues  of  the  companies  are  extremely  small  in  the  case  of  fish  or  milk. 
Their  shipments  are  small  in  percentage,  and,  bearing  in  mind  the  volume 
and  their  revenues,  the  20  per  cent  we  ask  on  fish  or  cream  will  have  no 
appreciable  effect  at  all  upon  the  revenues  of  the  companies.  If  it  was  a 
larger  amount  and  a  more  serious  matter,  perhaps  the  other  arguments  I  urge 
as  to  why  the  reduction  should  be  made  might  not  be  given  the  weight  that 
I  submit  they  should  be  given  in  this  case. 

"  If  it  meant  anything  more  serious  to  the  companies,  it  might  be  another 
matter,  but  in  this  particular  case  where  it  means  nothing  as  far  as  the 
companies'  finances  are  concerned  whether  they  get  this  20  per  cent  or  not, 
yet  where  it  means  so  much  to  the  producers  in  both  cases,  and  where  it 
means  the  stimulation  of  a  traffic  which  undoubtedly  must  be  a  benefit  to  the 
express  companies,  because  they  maintained  these  commodity  rates  long  before 
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the  Board  of  Railway  Commissioners  was  established,  when  they  had  it  in 
their  hands  to  do  as  they  liked,  and  in  that  way  it  must  be  assumed  that  they 
want  this  business  to  continue,  that  is  must  be  continued,  that  the  business 
will  be  obtained  at  some  time,  even  though  not  at  the  moment,  therefore,  it 
should  not  be  too  harshly  dealt  with." 

With  this  argument  and  conclusion,  I  am  unable  to  agree,  because,  if  carried 
to  its  logical  conclusion,  any  article  which  moved  in  very  small  quantities  should 
be  carried  at  a  non-paying  rate  simply  because  in  the  end  it  would  amount  to  very 
little  as  compared  with  the  total  revenues  of  the  companies.  It  seems  to  me  the 
proposition  has  only  to  be  stated  in  order  to  refute  itself,  because  an  express  company 
is  the  means  of  transportation  provided  under  our  railway  system  of  carrying  innum- 
erable small  articles  on  passenger  trains  for  the  purpose  of  expediting  their  movement 
and  delivery,  and,  once  such  a  principle  were  established,  it  would  have  to  be  univer- 
sally followed. 

When  we  consider  that  cream  is  carried  at  the  lowest  express  rate  of  any 
commodity  in  Canada  to-day,  that  it  is  much  lower  than  the  first-class  freight  rate, 
that  there  has  been  but  one  increase  of  20  per  cent  in  thirty  years  or  more,  and  that 
no  more  cogent  justification  can  be  advanced  for  the  remission  of  this  increase  of 
20  per  cent  than  has  been  presented  in  this  case,  I  am  forced  to  the  conclusion  that 
it  is  not  possible  from  any  rate  regulating  standpoint  to  comply  with  the  request 
of  the  applicants  in  this  case,  notwithstanding  the  wish  expressed  by  His  Excellency 
in  Council,  and,  therefore,  I  think  the  application  should  be  dismissed. 

Ottawa,  Ont.,  November  21,  1922. 

Assistant  Chief  Commissioner  McLean,  and  Commissioners  Boyce,  Rutherford 
and  Lawrence  concurred. 


ORDER  No.  33142 

In  the  matter  af  the  application  of  the  National  Dairy  Council  of  Canada  for  an* 
Order  cancelling  the  20  per  cent  increase  in  express  rates  on  cream,  allowed 
by  the  General  Order  of  the  Board  No.  327,  dated  February  2,  1921,  and 
re-establishing  the  special  commodity  rates  on  cream  in  existence  prior  to  that 
Order. 

File  No.  30380.13 

Saturday,  the  25th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K,C.  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Cc  Lawrence,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  April  20, 
1922,  the  National  Dairy  Council  of  Canada,  the  Express  Traffic  Association  of 
Canada,  the  Dominion  Express  Company,  the  Canadian  National  Express  Company, 
fruit  and  vegetable  interests,  the  Canadian  Manufacturers'  Association,  the  Cana- 
dian Packing  Company,  the  Swift-Canadian  Company,  Limited,  Gunn's,  Limited, 
the  Harris  Abattoir  Company,  and  the  William  Davies  Company,  Limited,  being 
represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARVELL, 

Chiej  Commissioner. 
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Application  of  the  City  of  Westmount,  Que.,  for  an  Order  directing  the  Express 
Companies  to  make  delivery  of  parcels  by  wagm  service  in  territory  north  of 
the  Boulevard,  Westmount,  Que. 


McLean,  Assistant  Chief  Commissioner: 

This  matter  was  heard  in  Montreal  on  the  second  day  of  October,  1922.  "What 
is  involved  is  an  application  to  make  extension  in  the  area  of  delivery  service  of  the 
express  companies. 

It  was  pointed  out  to  the  applicant  at  the  hearing  that  the  Board  had  laid  down 
in  its  judgment  of  July  17,  1919'  (Board's  Orders  and  Judgments,  vol.  IX,  p.  133), 
general  regulations  which  it  considered  reasonable  in  connection  with  the  limitation 
of  free  delivery  limits.  Prior  to  the  adoption  of  these  rules,  the  Board  had  dealt 
with  individual  cases  and  the  reco-rd  was  an  unsatisfactory  one,  as  no  unit  standards 
of  population  or  developments  were  possible  under  such  conditions.  The  conditions 
set  out  in  the  Express  Judgment  of  1919  were  arrived  at  after  careful  consideration. 
If  a  municipality  falls  within  the  conditions  so  set  out,  it  is  entitled  to  an  extension 
of  the  delivery  limits.  To  the  extent  to  which  it  does  not  fall  within  the  conditions 
above  referred  to,  I  am  of  the  opinion  that  the  Board  is  not  justified  in  giving  it 
exceptional  treatment.  The  conditions  have  been  and  are  being  applied  generally; 
and  they  are  reasonable. 

In  the  hearing  in  the  present  case,  direction  was  given  that  the  parties  were  to 
get  together  and  go  over  the  detail,  checking  out  what  was  set  out  on  the  map  pre- 
sented by  Mr.  Ham  on  behalf  of  the  express  companies.  This  map  purported  to  show 
just  what  area  was  being  furnished  free  delivery  service  under  the  provisions  of  the 
Board's  judgment. 

Tinder  date  of  October  14,  1922,  the  Board  received  the  following  letter  from 


"  When  the  application  of  the  city  of  Westmount  for  an  extension  of  the 
express  cartage  limits  to  include  the  territory  above  the  Boulevard  was  heard 
at:  Montreal  on  October  2,  it  was  suggested  by  the  Assistant  Chief  Commis- 
sioner that  we  get  in  touch  with  the  municipal  authorities  to  see  whether  the 
two  parties  could  not  agree  on  the  population  figures  in  the  several  blocks  in 
dispute.  This  has  been  done  and  I  am  now  enclosing  a  blue-print  o-f  West- 
mount  blocked  out  into  quarter-mile  squares,  each  square  lettered  for  refer- 
ence purposes,  showing  in  red  figures  the  number  of  families  in  the  different 
blocks.  These  red  figures  are  those  which  were  presented  by  the  Westmount 
representatives  at  the  hearing,  and  we  will  take  no  exception  to  them.  The 
yellow  figures  on  the  map,  which  indicate  the  number  of  houses  in  each  block 
above  the  Boulevard,  were  presented  to  the  Board  at  the  hearing  on  October  2 
by  the  Express  Traffic  Association  and,  I  believe,  are  not  challenged  by  the 
Westmount  authorities. 

"For  ready  reference,  the  number  of  houses  in  the  different  squares  are 
shown  below: — 
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JUDGMENT 


Mr.  Ham:— 


Square  Letter 


Number  of  houses 


In  complete  block.  Above  Boulevard. 


A 
B. 
C. 
D 
E, 
H 
I. 
J. 
N 


175 


2  2 

2  2 

40  27 

44  34 

4  4 


63  18 
31  31 
98  2 
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"  It  will  be  noted  that  the  express  companies  have  been  extremely  liberal 
in  establishing  the  cartage  limits  at  Westmount,  for  both  blocks  '  I '  (con- 
taining 63  families)  and  1 N '  (containing  98  families)  do  not  even  yet  come 
up  to  the  population  requirements  of  the  Board's  rules,  though  both  these 
blocks  are  already  served  in  part.  A  glance  at  the  map  will  show  the  Board 
that  there  is  no  warrant  for  any  further  extension  of  the  Westmount  cartage 
limits  at  this  time." 

The  matter  has  stood  for  further  communication  from  counsel  for  the  munici- 
pality. The  Board  is  now  in  receipt  of  a  communication  from  'counsel  for  the  munici- 
pality which  does  not  take  exception  to  the  position  that  the  delivery  limits  estab- 
lished are  in  compliance  with  the  conditions  above  referred  to.  It  is  set  out  that 
the  present  delivery  limit  is  the  Boulevard;  it  is  suggested  that  a  more  reasonable 
arrangement  would  be  to  make  delivery  within  the  territory  one  block  north  of  the 
Boulevard,  which  is  stated  to  be  comparatively  closely  built  up  and  would  involve  no 
extra  cost  or  inconvenience  to  the  express  companies. 

When  standards  are  adopted  dealing  with  areas  within  which  there  is  to  be  free 
delivery  service  as  compared  with  areas  within  which  the  free  delivery  service  is 
not  directed  to  be  performed,  it  happens,  of  necessity,  that  a  dividing  line  must  be 
drawn  somewhere. 

I  am  of  opinion  that  a  case  for  variation  of  the  regulations  has  not  been  made 
out  on  the  facts  submitted  in  the  present  application. 

November  24,  1922. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Boyce  concurred. 


Application  of  the  Municipal  Corporation  of  the  Town  of  Merritton,  Ontario,  for  an 
Order  directing  the  Niagara,  St.  Catharines  and  Toronto  Railway  Company 
to  relocate  its  line  on  Oak  and  Merritt  Streets,  in  the  said  Town  of  Merritton, 
at  its  own  expense,  and  to  pay  its  share  of  the  cost  of  permanent  roadway  on 
said  streets  in  accordance  with  terms  of  the  by-law  and  agreement  entered  into 
between  the  applicant  and  the  Niagara,  St.  Catharines  and  Toronto  Railway 
Company  on  the  lJfth  and  23rd  days  of  July,  191k,  respectively. 

File  3025.16 

Heard  at  Merritton,  Ont.,  November  2,  1922. 

JUDGMENT 

Commissioner  Boyce: 

The  Municipal  Corporation  of  the  town  of  Merritton,  Ont.,  by  its  application  to 
the  Board,  dated  September  14  last,  represents : — 

(a)  That  the  Niagara,  St.  Catharines  and  Toronto  Bailway  Company  own  and 
operate  a  line  of  electric  railway  through  the  town  of  Merritton,  upon  and  over 
(inter  alia)  Merritt  and  Oak  streets; 

(b)  That  permission  was  granted  by  the  town  to  the  railway  to  occupy  said 
streets  and  operate  its  railway  thereupon,  under  and  by  virtue  of  by-law  passed  by 
the  town  the  14th  day  of  July,  1914,  and  the  terms  of  which  were  accepted  by  the 
railway  by  an  agreement  in  writing,  dated  the  23rd  day  of  July,  1914; 

(c)  That  under  clause  4  of  the  by-law  so  passed  by  the  town  and  accepted  by  the 
railway,  it  is  provided  that  when  any  portion  of  the  streets  upon  which  the  tracks 
of  the  railway  are  now  laid  is  to  be  paved  in  a  permanent  manner  on  concrete  or 
other  like  foundation,  the  railway  company  shall,  within  thirty  days  from  date  of 
notice  to  do  so,  remove  the  present  rails  and  substructure  and  replace  the  same  in 
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the  centre  of  the  street  (the  track  is  now  on  the  side  of  the  streets),  or  where  the 
council  may  designate  the  same  to  be  done  under  the  supervision  of  a  representative 
of  the  town  council  of  the  municipality,  and  at  the  expense  of  the  company; 

(d)  That  the  railway  company  was  duly  notified  to  alter  the  location  of  its  line 
on  Merritt  and  Oak  streets  in  the  said  town,  in  accordance  with  the  terms  of  the 
said  by-law  and  agreement,  the  said  municipality  desiring  to  put  down  a  permanent 
roadway  on  said  streets  or  portions  thereof; 

(e)  That  the  applicants  are  now  constructing  a  permanent  pavement  on  Merritt 
street  under  a  by-law  duly  passed  10th  of  July,  1922,  authorizing  the  issue  of  deben- 
tures to  the  amount  of  $50,000  for  such  purpose; 

(/)  That  the  applicants  are  also  anxious  to  proceed  with  the  permanent  work 
on  Oak  street,  but  on  account  of  the  neglect  and  refusal  of  the  railway  company  to 
relocate  its  track  and  substructures  thereon  have  been  unable  to  proceed  with  that 
work ;  and 

(g)  That  notwithstanding  negotiations  and  interviews  with  the  railway  company 
it  declines  and  refuses  to  perform  the  terms  and  conditions  of  the  by-law  and  agree- 
ment, and  in  consequence  the  safe'y  and  convenience  of  the  public  in  the  town  oi 
Merritton  is  interfered  with. 

The  applicants,  therefore,  ask  for  an  order  of  the  Board,  under  section  35  of 
the  Railway  Act  (1919),  compelling  the  railway  company  to  change,  relocate  and  relay 
its  tracks  on  Merritt  and  Oak  streets,  in  the  town  of  Merritton,  as  demanded  by  the 
town's  notice  under  the  by-law  and  agreement,  and  to  pay  its  share  of  the  cost  of  the 
permanent  roadway  in  accordance  with  the  terms  and  agreements  between  the  parties 
hereinbefore  recited. 

The  applicants  put  in  at  the  hearing  certified  copies  of  the  by-law  and  agree- 
ment referred  to,  and  it  was  in  evidence  that  a  notice  under  section  4  of  the  by-law 
(cited  above)  had  been  served  upon  the  railway  company  on  February  17,  1922.  The 
section  of  the  agreement  and  by-law  under  which  the  notice  was  served  provides  that 
within  thirty  days  from  the  date  of  notice  to  do  so,  the  railway  company  shall  do  the 
work  required,  so  that  a  whole  season  has  gone  by  since  the  service  of  the  notice 
without  any  response  by  the  railway  company,  none  of  the  work  called  for  having 
been  commenced. 

Mr.  A.  W.  Marquis,  K.C.,  counsel  for  the  town,  at  the  hearing  insisted  upon  some 
adequate  relief  being  granted  in  order  that  the  work  of  paving  Merritt  and  Oak 
streets  might  not  be  further  delayed. 

Mr.  Fraser,  K.C.,  for  the  railway  company,  while  admitting  the  obligation 
of  his  company  to  relocate  the  tracks  on  these  streets  and  do  all  the  other  work 
required  under  the  by-law,  agreement  and  notice,  and  while  admitting  the  applica- 
bility of  section  35  of  the  Railway  Act  to  the  case  presented  by  the  municipality, 
asked  for  delay  until  March  1  next  in  order  that  the  railway  could  negotiate  further 
with  the  town  council.  He  put  forward  two  reasons  for  this  postponement  of  action 
by  the  Board — (1)  That  the  Hydro-Electric  Commission  had  an  option  to  purchase 
the  whole  railway  property  and  that  it  was  uncertain  as  to  whether  the  option  would 
be  exercised  or  not;  and  (2)  That  it  was  expected  that  negotiations  with  the  appli- 
cants would  result  in  a  change  of  conditions  and  terms  and  so  affect  the  application. 
To  these  reasons  for  delay  may  be  added  a  third  one,  which  was  laid  before  the 
Board  by  the  railway  company,  in  its  answer  to  the  application,  viz:  (3)  That  it  is 
impossible  to  obtain  the  necessary  material  this  year,  and  therefore  the  work  cannot 
be  carried  out. 

There  being  before  us  the  admissions  of  counsel  for  the  railway  company  as  to 
the  right  to  the  remedy  asked  for,  and  that  there  is  no  legal  question  involved  as 
to  the  enforcement  of  that  right  by  such  an  order  as  is  asked,  it  remains  only  to 
consider  whether  any  of  the  contentions  advanced  would  justify  this  Board,  in  the 
face  of  the  long  delay  already  caused  to  the  applicants  by  the  railway  company 
since  the  originating  notice  was  served  in  February  last,  in  further  postponing  any 
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disposition  of  this  application.  I  will  deal  with  the  suggestions  of  counsel  for  the 
railway  company  in  the  order  I  have  stated  them. 

(1)  The  fact  that  there  should  be  outstanding  an  option  on  the  railway  property 
may  be  disposed  of  by  the  fact  that  if  it  existed  it  in  no  way  interfered  with  or 
interrupted  the  performance  of  the  agreement  of  which  it  is  in  evidence  that  the 
Hydro-Electric  Commission  had  notice  in  taking  the  option.  It  therefore  took 
cum  onere  as  to  the  obligation  created  by  the  agreement  and  by-law.  That  the 
giving  by  the  railway  company  of  an  option  to  the  Hydro-Electric  Commission  to 
purchase  its  property,  should  be  an  excuse  to  the  railway  company  for  delaying  per- 
formance of  its  obligations  is  a  proposition  that  scarcely  admits  of  any  serious 
consideration.  But  counsel  for  the  Hydro-Electric  Commission  appeared  before  us 
and  stated  that  "  so  far  as  the  existing  franchise  obligations  are  concerned,  the 
commission  would,  on  taking  over  the  property  on  the  part  of  the  municipalities 
feel  itself  obligated  to  carry  those  franchise  obligations  out."  Consequently  that 
any  expenditures  made  since  the  giving  of  the  option  would  necessarily  have  to  be 
assumed  by  the  commission  on  taking  over  the  railway.  I  see  nothing  to  justify 
a  stay  on  this  ground. 

(2)  The  expected  negotiations  with  the  municipality  afford  no  ground  for  with- 
holding action.  With  respect  to  Mr.  Fraser's  statement  that  he  expected  to  have  a 
new  agreement  with  the  town,  the  mayor  of  the  town  says  (page  7215,  Vol.  399): 
"  There  are  no  negotiations  under  way."    This  contention,  therefore,  fails. 

(3)  As  to  the  impossibility  of  getting  the  material  this  year,  whatever  there  be 
in  that  argument,  as  against  non-performance  of  a  covenant,  it  is  met  by  the  state- 
ment of  Mr.  Marquis,  that  it  is  now  impossible  to  do  the  work  this  season.  Mr. 
Kutherford,  the  town  engineer,  said  that  the  work  could  be  done  by  May  1  next, 
if  commenced  on  March  15  next.  This  will  give  the  railway  company  ample  time 
to  get  its  material,  and  the  objection,  therefore,  which  was  not  seriously  pressed 
at  the  hearing,  also  fails.  I  would,  however,  point  out  that  this  objection  while 
not  prevailing  to  delay  the  work,  forms  a  strong  reason  for  fixing  a  date  now  so 
that  all  preparations  may  be  made  to  enable  the  work  to  proceed.  If,  as  Mr. 
Fraser  urged,  the  hearing  be  postponed  without  any  action  by  the  Board  until 
March  1  next,  or  thereabouts,  the  application  then  to  be  dealt  with,  material  would 
have  to  be  ordered  as  from  that  date,  and  the  same  cause  for  delaying  the  work 
doubtless  be  pleaded.  If,  as  is  in  evidence,  from  March  (when  the  notice  to  do  the 
work  expired)  to  September,  when  this  application  was  launched,  the  railway 
company  had  been  unable  to  get  the  material.  I  should  think  that  it  is  of  the  utmost 
importance  that  a  date  for  commencing  this  work — and  completing  same — be  fixed 
as  early  as  possible  in  order  to  avoid  any  repetition  of  this  plea,  and  the  delay 
already  occasioned  by  it. 

I  do  not  think  that  the  municipality  should  be  further  delayed  in  the  com- 
pletion of  necessary  work  for  which  public  money  has  been  appropriated  by  the 
failure  of  the  railway  company,  as  I  think  without  adequate  or  sufficient  reason,  to 
relocate  its  tracks,  move  the  substructures,  and  do  all  other  things  in  co-operation 
with  the  municipality,  as  it  is  required  to  do  under  its  agreement.  The  municipality 
wants  to  know,  and  is,  I  think,  entitled  to  know  whether  the  agreement  is  to  be 
enforced.  And  it  is,  I  think,  important  that  this  should  be  decided  as  soon  as 
possible,  for  as  Mr.  Marquis  points  out  (p.  7225),  if  there  were  indefinite  delay, 
the  municipality  would  be  prejudiced.  The  railway  company  has  to  start  the  work. 
Therefore,  the  railway  company  would  have  to  have  its  material  on  the  ground  by 
the  date  fixed.  The  municipality  has  to  order  its  material,  pass  its  by-laws,  make 
its  contracts,  and  arrange  details  so  that  there  may  be  co-ordination  in  the  carrying 
out  of  the  work. 

I  think  the  case  is  one  which  may  be  dealt  with  under  the  jurisdiction  conferred 
upon  the  Board  by  section  35  of  the  Bailway  Act.  The  railway  company's  obligation 
to  relocate  its  tracks,  etc.,  has  been  defined,  proven,  and  is  admitted.    As  Mr.  Fraser 
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pointed  out,  the  section  gives  the  Board  judicial  discretion  to  make  such  order  as  is 
reasonable  and  expedient.  The  principles  involved  have  been  already  dealt  with,  by 
this  Board,  in  the  City  of  Montreal  v.  G.T.R.,  25  O.K.C.,  p.  448,  but  the  agreement 
in  this  case  is  of  a  different  character  from  that  in  question  in  the  case  cited,  and 
is  clearly  distinguishable  therefrom. 

In  the  present  case,  on  the  facts  presented,  I  am  of  opinion  that  it  would  be 
both  reasonable  and  expedient  that  the  railway  company  should  be  required  to  com- 
mence the  work  required  by  March  15  next  and  proceed  with  same  de  die  in  diem 
and  fully  complete  it,  at  its  own  expense,  by  1st  day  of  May,  1923,  in  terms  of  the 
agreement  involved;  and  order  should  go  accordingly. 

Ottawa,  November  27,  1922. 

Assistant  Chief  Commissioner  McLean  concurred. 


Re  bridge  on  the  line  of  Sherman  Avenue,  in  the  City  of  Hamilton,  Ont.,  over  the 
tracks  of  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  at  the  inter- 
section of  Sherman  Avenue  and  the  main  line  of  the  said  railway  company. 

File  26910 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

After  hearing,  Order  No.  31079,  of  June  4,  1921,  issued  in  this  matter.  This 
provided  that  the  cost  of  constructing  a  foot-bridge  be  borne  and  paid  25  per  cent 
out  of  the  Eailway  Grade  Crossing  Fund,  15  per  cent  by  the  city  of  Hamilton,  10 
per  cent  by  the  township  of  Barton,  and  the  remainder  by  the  railway  company. 
The  cost  of  the  maintenance  of  the  uprights  to  be  borne  and  paid  by  the  railway 
company;  the  cost  of  maintenance  of  the  deck  and  pathway  on  the  bridge  to  be 
borne  and  paid  by  the  city  of  Hamilton. 

The  work  was  duly  completed  at  a  cost  of  $3,346.81,  distributed  as  follows: — 


Grade  Crossing  Fund.  25  per  cent   $  83670 

City  of  Hamilton,  15  per  cent   502  02 

Township  of  Barton,  10  per  cent   33468 

Toronto,  Hamilton  and  Buffalo  Ry.  Co.,  50  per  cent   1,67341 


Total   $3,346  81 


Under  date  of  June  14,  1922,  the  Board  was  written  to  by  the  solicitors  for 
Joseph  Thwaites,  who  was  stated  to  be  the  owner  of  the  property  at  the  corner  of 
Sanford  avenue  and  Cumberland  avenue,  and  whose  property  was  stated  to  extend 
back  to  the  land  owned  by  the  Toronto,  Hamilton  and  Buffalo  Eailway  Company. 
Reference  to  Sanford  avenue  is  in  error;  it  should  be  Sherman  avenue. 

The  letter  in  question  set  out  that  by  the  construction  of  the  foot-bridge  already 
referred  to  the  landowner  had  sustained  property  damages ;  that  the  matter  had  been 
taken  up  with  the  city  of  Hamilton,  who  had  agreed  to  pay  the  said  landowner  $500 
in  settlement  of  said  damages,  but  that  the  city  now  claimed  it  should  only  pay  a 
proportion  of  the  amount;  and  an  expression  of  opinion  was  asked  from  the  Board 
as  to  whom  this  property  damage  should  be  assessed  against,  and  in  what  proportion. 

The  matter  was  brought  to  the  attention  of  the  city  of  Hamilton,  the  Toronto, 
Hamilton  and  Buffalo  Railway  Company,  and  the  township  of  Barton. 

Under  date  of  June  20,  1922,  the  Board  was  advised  by  the  solicitor  for  the  city 
of  Hamilton  that  the  city  was  willing  to  contribute  its  proportion  towards  the  above 
claim  in  the  same  percentages  as  are  provided  for  in  the  Board's  Order  31079;  and 
it  was  stated  the  claim  did  not  exceed  $500. 
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The  solicitor  for  the  railway  company  wrote,  under  date  of  July  10,  1922,  ques- 
tioning the  power  of  the  Board  under  the  sections  concerned  to  award  damages;  and 
further  contending  that  the  applicant  had  not  suffered  damage. 

Under  date  of  September  12,  1922,  the  Board  was  advised  by  the  solicitors  for 
the  township  of  Barton  that  they  had  investigated  the  matter  and  were  making  their 
report  to  the  township,  and  the  Board  would  be  advised  shortly  in  regard  thereto. 

A  subsequent  communication  from  the  solicitors  for  applicant  Thwaites  was 
received,  dated  October  16,  1922,  which  set  out  that  both  the  solicitor  for  the  city  of 
Hamilton  and  the  solicitor  for  the  township  of  Barton  had  advised  that  they  were 
quite  satisfied  that  the  applicant  should  receive  compensation  for  the  damage  to  his 
property  by  reason  of  the  said  foot-bridge.  It  was  set  out  that  the  foot-bridge  cut 
off  approximately  25  feet  of  the  applicant's  property  and  accordingly  had  prevented 
him  from  using  said  land  for  building  purposes. 

A  further  communication  from  applicant's  solicitors  dated  November  3  sets  out 
that  the  applicant  had  in  the  first  instance  asked  the  city  of  Hamilton  for  $600,  but 
that  in  order  to  have  the  matter  adjusted  with  the  city  of  Hamilton  as  quickly  as 
possible  he  offered  to  accept  $500.  With  this  letter  of  November  3  there  was  enclosed 
copy  of  a  letter  dated  January  30,  1922,  from  the  secretary  of  the  Board  of  Control 
of  the  city  of  Hamilton  to  applicant's  solicitors  saying  that  the  city  amended  its 
offer  for  settlement  to  $500  without  prejudice  to  the  city's  interests  and  that  it 
objected  to  the  counter-proposals  of  the  applicant's  solicitors. 

Attached  to  the  letter,  there  is  also  copy  of  a  letter  dated  January  31,  1922, 
from  applicant's  solicitors  to  the  secretary  of  the  Board  of  Control  of  the  city  of 
Hamilton  stating  that  the  applicant  would  accept  from  the  city  the  offer  as  out- 
lined in  letter  of  January  30,  already  referred  to,  and  asking  for  cheque  to  be  sent 
forward. 

There  is  also  attached  to  said  letter  copy  of  letter  of  February  16,  1922,  from 
the  city  clerk  of  the  city  of  Hamilton  to  applicant's  solicitors  stating  that  he  begs 
to  subjoin  an  extract  from  the  report  of  the  Board  of  Control  which  was  adopted  by 
the  City  Council  at  a  meeting  held  on  February  14,  1922.  The  extract  reads  as 
follows : — 

"  1.  Payment  of  $500  to  Lees,  Hobson  &  Co.,  barristers,  acting  on  behalf 
of  Joseph  Thwaites,  as  compensation  owing  to  construction  of  foot-bridge 
over  the  T.  H.  &  B.  at  the  head  of  Sherman  avenue  to  the  detriment  of  their 
client's  property." 

It  is  set  out  in  the  letter  of  November  3  above  referred  to  that  subsequent  to 
the  communications  above  referred  to  the  position  was  taken  that  the  other  parties 
who  participated  in  the  cost  of  construction  of  the  bridge  should  pay  their  propor- 
tions of  this  compensation.  There  is  nothing  submitted  from  the  city  as  bearing  on 
this. 

When  the  matter  was  before  the  Board  in  the  sittings  at  Hamilton  on  May  26, 
1921,  the  following  discussion  took  place  (Evid.,  Vol.  363,  pp.  8178-8179)  :— 

"The  Assistant  Chief  Commissioner:  Is  it  necessary  that  the  structure 
should  be  on  the  street?    Could  it  be  taken  off  the  street? 

"  A.  The  reason  I  located  at  that  point  is  that  I  felt  that  if  it  was  neces- 
sary to  secure  any  other  means  of  crossing  that  track  at  that  point  in  the 
future  that  this  structure  would  not  hinder  the  means  of  arriving  at  that  end. 
There  has  been  some  suggestion  of  an  inclined  railway  at  this  point  in  the 
future,  and  in  order  that  it  might  not  interfere  or  that  the  interference  might 
be  lessened  I  have  placed  the  proposed  bridge  in  a  position  where  future  con- 
ditions would  be  least  likely  to  be  interfered  with. 

"  Q.  But  the  present  situation  may  involve  the  question  of  property 
damages  ? 
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"  A.  Not  that  I  have  heard  of. 

"  Mr.  Waddell  :  Don't  the  city  own  all  the  property  there  ? 

"  A.  No,  we  don't  own  anything  there.  I  wasn't  aware  that  there  was 
any  claim  or  any  objection  to  this  structure  at  all. 

"  Q.  There  is  no  affirmative  understanding  with  any  landowner  there  that 
he  will  not  press  claims  for  damages? 

"  A.  No,  sir,  but  I  suggest  that  we  would  be  quite  willing  to  move  the 
bridge  out  to  the  line  of  the  sidewalk,  if  there  is  any  serious  objection. 

"  Commissioner  Eutherford  :  What  is  the  width  of  the  proposed  struc- 
ture? 

"  A.  The  bridge  is  8  feet  wide  from  centre  to  centre  of  the  trusses. 
"  Q.  About  the  width  of  your  sidewalk  ? 

"  A.  Yes,  sir.  If  your  Board  thought  that  it  was  preferable  to  move  it, 
we  would  be  glad  to  talk  it  over  with  Mr.  Mountain." 

In  rendering  judgment,  the  following  words  were  used,  at  p.  8187  of  Evidence, 
Vol.  363:— 

"In  regard  to  the  point  raised  as  to  the  question  of  damages  in  connec- 
tion with  the  steps  on  Sherman  street;  in  view  of  the  disposition  that  the 
Board  is  of  opinion  should  be  made,  it  would  be  in  ease  of  the  cost  of  the 
whole  scheme'  if  the  steps  are  swung  as  was  indicated  by  Mr.  Gray  could  be 
done  so  as  to  take  them  off  the  street  and  bring  them  in  harmony  with  the 
street  line." 

The  plans  have  been  checked;  they  do  not  encroach  on  the  street  or  on  the 
property.  They  are  in  accordance  with  the  Board's  order  and  in  line  with  the  side- 
walk. 

The  discussion  makes  clear  that  there  was  nothing  before  the  Board  to  show 
that  any  damages  to  any  landowner  were  concerned,  and  that  with  the  consent  of  the 
city  an  endeavour  was  made  to  safeguard  against  such  damages  arising.  Having 
this  before  it,  the  Board  arrived  at  the  apportionment  of  cost  as  set  out  in  the  order. 
The  city  of  Hamilton,  which  bears  15  per  cent  under  the  order,  is  agreeable  to  par- 
ticipating to  this  extent  in  the  damages  alleged.  The  railway  company,  which  is 
assessed  50  per  cent  under  the  order,  claims  that  no  damages  have  been  incurred. 
While  the  Board  has  before  it,  as  set  out,  an  intimation  from  applicant's  solicitors 
that  the  township  of  Barton,  which  was  to  pay  10  per  cent  under  the  order,  is  willing 
to  contribute,  at  the  same  time  no  communication  from  the  township  of  Barton 
setting  out  its  position  in  this  regard  has  been  received. 

I  am  of  the  opinion  that  a  case  for  a  variation  of  the  order  has  not  been  made 

out. 

December  1,  1922. 

Commissioner  Rutherford  concurred. 
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Be  Train  Service  on  the  Adirondack  Division  of  the  New  York  C&ntral  Railway 
hetween  Montreal  and  Valley  field,  Que. 

File  28420 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  matter  of  the  winter  service  between  Montreal  and  Valleyfield,  on  the 
Adirondack  Division  of  the  New  York  Central  Railroad  Company,  has  been  before 
the  Board  for  consideration  in  connection  with  hearings  and  written  submissions. 
This  fall,  various  written  submissions  were  made  by  parties  interested  bearing  on 
this  train  service.  Under  date  of  August  28,  1922,  the  time-table  proposed  by  the 
New  York  Central  to  be  effective  Sunday,  October  1,  1922,  was  received.  This  was 
checked  over  by  the  Board's  Chief  Operating  Officer  showing  the  differences  between 
the  service  as  proposed  in  the  time-table  and  the  service  as  suggested  in  the  written 
submissions  which  had  been  received  by  the  Board. 

The  train  concerning  which  there  was  special  discussion  was  train  No.  25.  This 
train,  on  the  summer  schedule,  arrived  at  Montreal  at  8.35  a.m. ;  and  it  was  proposed 
by  the  railway  to  withdraw  this  train  on  October  16.  Under  date  of  October  7, 
direction  was  given  by  the  Board  to  continue  train  No.  25  until  the  complaints  then 
under  consideration  by  the  Board  had  been  disposed  of. 

Subsequent  to  this,  by  direction  of  the  Board,  a  conference  was  arranged  between 
representatives  of  the  travelling  public  concerned  and  the  railway,  which  conference 
was  attended  by  the  Board's  Chief  Operating  Officer. 

The  report  of  the  Board's  Chief  Operating  Officer  has  been  considered. 

On  consideration  of  the  cost  analysis  given  by  Mr.  Spencer,  I  am  of  opinion 
that  it  will  be  justifiable  to  direct  that  train  No.  25,  arriving  at  Montreal  at  8.35 
a.m.,  daily,  except  Sunday,  shall  be  continued,  pending  further  direction. 

The  movement  inbound  of  train  No.  25  involves  the  outbound  movement  to 
Valleyfield  of  the  engine,  cars  and  train  crew.  No  provision  is  made  in  the  time- 
table, at  present,  for  this  as  a  regular  train  service,  and  it  is  apparent  that  not  only 
would  a  train  service  outbound  from  Montreal  with  this  equipment  help  to  balance 
the  movement  in  by  train  No.  25,  but  that  in  addition  whatever  revenue  would  be 
obtained  from  such  outbound  service  would  be  in  ease  of  the  costs  necessarily  attach- 
ing to  the  movement  from  Montreal  to  Valleyfield  of  the  equipment  and  train  crew. 

Mr.  Spencer  recommends  that  this  outbound  movement  be  provided  for  by  a 
train  leaving  Montreal  at  3.45  p.m.,  daily,  except  Saturday  and  Sunday.  I  agree  in 
this  recommendation.  Saturday  is  already  provided  for  in  the  existing  time-table  by 
a  train  leaving  Montreal  at  1.25  p.m.  The  return  train  at  3.45  p.m.,  above  referred 
to,  should  be  put  in  service  to  be  effective  Monday,  December  18,  1922.  Train  No. 
25  is  not  set  out  in  the  current  time-table,  as  it  had  been  the  intention  of  the  railway 
to  remove  this  on  October  16. 

The  railway  is  to  take  immediate  steps  by  way  of  publication  at  the  offices  where 
traffic  is  and  will  be  handled  by  train  No.  25  and  the  return  train  above  referred  to, 
to  notify  the  public  of  such  service;  and  in  any  revision  of  its  time-table  between 
now  and  the  summer  revision,  due  notification  of  these  trains  shall  be  given  in  the 
revision,  if  any. 

The  service  as  directed  is  to  continue '  pending  further  order  by  the  Board. 
Monthly  statements  are  to  be  filed  by  the  railway  as  to  the  costs  and  revenues  from 
the  service  afforded  by  the  two  trains  in  question.  It  is  understood  the  railway  is  in 
position  to  afford  the  same  detail  in  regard  to  the  movement  of  train  No.  25  since 
October  16.   If  so,  the  same  is  to  be  filed  with  the  Board. 

December  8,  1922. 

Commissioner  Boyce  concurred. 
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ORDER  No.  33131 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants'/  under  Section  276  of  the  Railway  Act,  1919,  for 
Authority  to  open  for  the  carriage  of  traffic  the  revised  line  from  mileage  8-7 
to  11-1  j  Kashabowie  Subdivision,  for  temporary  service. 

File  No.  31989 
Wednesday,  the  22nd  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Engineer,  and  the 
filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicants  be,  and  they  are  hereby,  authorized  to 
open  for  the  carriage  of  traffic  that  portion  of  their  revised  line  of  railway  from 
mileage  8-7  to  11.1,  Kashabowie  Sudbivision,  located  on  the  north  side  of  the  Mount 
yard,  west  of  Fort  William,  in  the  province  of  Ontario. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33139 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  as  lessee 
exercising  the  franchises  of  the  Manitoba  and  North  Western  Railway  Com- 
pany, under  Section  276  of  the  Railway  Act,  1919,  for  authority  to  open  for 
the  carriage  of  traffic  that  portion  of  its  Russell  Northerly  Branch,  mileage 
6-5  to  12-Sk. 

File  No.  29382.2 
Wednesday,  the  22nd  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  Russell  Northerly  Branch  from 
mileage  6-5  to  12-34:  Provided  that  trains  operated  over  the  said  line  be  limited  to 
a  speed  not  exceeding  twenty  miles  an  hour. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  372 

In  the  matter  of  the  General  Order  of  the  Board  No.  326,  dated  January  llf.,  1$21, 
authorizing  an  exchange  surcharge  of  sixty  per  cent  of  the  rate  of  exchcmge 
on  all  international  shipments,  other  than  ooal  and  coke,  to  be  added  to  the 
total  through  charges,  vncluding  advanced  charges,  payable  to  United  States 
carriers,  when  payable  and  collected  in  Canada; 

And  in  the  matter  of  the  applications  of  th\e  Canadian  Manufacturers'  -Association 
and  the  Calgary  Board  of  Trade  for  an  Order  suspending  the  operation  of  the 
Order  and  the  authority  granted  by  it  to  the  railw'ay  companies  to  levy  and 
collect  the  said  surcharge. 

File  No.  29674.1-2 

Friday,  the  24th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  reading  the  written  submissions  filed  by  the  Canadian  Manufacturers7 
Association,  the  Canadian  Freight  Association,  and  other  interests  affected,  and 
hearing  what  was  alleged  on  behalf  of  the  Calgary  Board  of  Trade  and  individual 
shippers,  at  the  sittings  of  the  Board  held  in  Calgary,  September  28,  1922, — 

The  Board  orders:  That,  for  the  present,  and  until  further  or  other  order,  made 
either  upon  application  or  by  the  Board  of  its  own  motion  and  without  notice,  if  it 
shall  be  deemed  desirable  or  necessary  to  do  so,  the  companies  be,  and  they  are 
hereby,  relieved  from  complying  with  the  requirements  of  paragraph  3  of  the  order, 
obtaining  from  the  Bank  of  Montreal  the  rate  of  exchange  for  New  York  funds  at 
the  time  and  upon  the  dates  specified  in  the  said  order,  and  making  monthly  returns 
to  the  Board  showing  the  amount  of  surcharges  collected. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33154 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada  for  an 
Order  approving  of  Supplement  "  D"  to  the  Express  Classification  for  Canada 
No.  5,  on  file  with  the  Board  under  file  No.  Jf397.66. 

Monday,  the  27th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application,  and  the  report 
and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Supplement  "D"  to  the  Express  Classification 
for  Canada  No.  5,  on  file  with  the  Board  under  file  No.  4397.66,  be,  and  it  is  hereby, 
approved;  the  said  supplement  to  be  published  as  No.  5  to  the  Express  Classification 
for  Canada  No.  5. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner.  . 
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OEDEE  No.  33157 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "  applicant  company"  under  Section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  standard  A3  station  building  proposed 
to  be  erected  at  Inglis,  Manitoba,  as  shown  on  the  plan  dated  Winnipeg, 
October,  19-22,  on  file  with  the  Board  under  file  No.  293824. 

Monday,  the  27th  day  of  November,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Eutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the  rural 
municipality  of  Shellmouth  offering  no  objection,  although  duly  notified,  as  appears 
by  proof  of  service  of  notice  of  the  application,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  standard  A3 
station  building  proposed  to  be  erected  at  Inglis,  on  its  Eussell  Northerly  Branch, 
mileage  12-15,  in  the  province  of  Manitoba,  as  shown  on  the  said  plan  on  file  with 
the  Board  under  file  No.  29382.4,  be,  and  it  is  hereby,  approved. 


F.  B.  CAEVELL, 

Chief  Commissioner. 


Wi)t  $oart>  of 

Hatltoap  Commissioner* 
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Re  Cartoll  Bros/  Spur. 

File  30135 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

By  clause  3  of  Order  'No.  32958,  of  October  3,  1922,  direction  was  given  that  the 
applicant  was  to  deposit  the  sum  of  $6,833  to  defray  all  expenses  of  constructing  and 
completing  the  spur  as  provided  for  under  section  185  of  the  Railway  Act,  1919.  In 
explanation  of  this,  the  following  letter  issued  to  the  parties  dated  October  17, 
1922:— 

"  In  reference  to  the  Board's  Order  No.  32958,  a  copy  of  which  was  mailed 
you  yesterday,  I  am  directed  to  state  in  this  connection  that  the  Board's  Chief 
Engineer  in  discussing  the  matter  of  the  Sherks  siding  with  Mr.  Carroll  had 
his  attention  called  to  the  fact  that  Mr.  Carroll  only  wanted  it  built  by  the 
Grand  Trunk  Railway  from  '  E '  to  1  A,'  and  that  he  had  already  built  the  rest 
of  the  siding,  which  he  would  take  care  of ;  that  the  cost  of  building  the  siding 
new  from  '  E '  to  'A/  a  distance  of  4,500  feet,  would  amount  to  $12,284.77. 
This,  with  an  80-pound  rail,  would,  in  Mr.  Mountain's  opinion,  be  a  reason- 
able cost  for  the  construction  of  this  section,  which  has  been  marked  by  him 
on  the  plan  at  'A'  with  a  red  star.  He  further  points  out  that  a  portion  of 
the  siding  is  already  in,  but  has  been  allowed  to  fall  into  a  state  of  disrepair, 
and  that  owing  to  the  heavy  weight  of  locomotives  on  that  division  of  the 
Grand  Trunk  Railway,  the  company  did  not  care  to  put  such  locomotives  on 
a  60-pound  rail,  which  the  siding  is  at  present  laid  with,  and  that  allowing  the 
difference  in  cost  to  relay  with  80-pound  steel,  crediting  with  the  60-pound 
rail,  and  putting  in  a  reasonable  amount  of  ties,  as  the  present  ones  are  badly 
rotted,  he  estimates  that  it  would  cost  $6,833.  He  points  out  that  this  is 
apparently  what  Mr.  Carroll  desired  the  company  to  do,  simply  to  repair  the 
siding  to  take  care  of  the  business,  and  that  the  latter  amount  is,  in  his 
opinion,  the  cost  of  doing  this." 

Subsequently,  under  date  of  October  30,  the  Grand  Trunk  Railway  Company, 
by  its  solicitor,  wrote  as  follows: — 

"Your  letter  of  the  17th  instant  (which  I  have  only  recently  had  the 
opportunity  to  discuss  with  our  officials)  indicates  a  misapprehension  on  Mr. 
Mountain's  part  as  to  the  principles  on  which  the  Board  has  supported  its 
judgment  in  this  case.    Mr.  Mountain  is  apparently  still  treating  the  matter 
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as  an  application  by  Mr.  Carroll  to  compel  the  railway  company  to  repair  the 
track  in  question.  Mr.  Carroll's  application  in  that  respect  was  refused  and 
the  Board  made  an  order  under  section  185.  Subject  to  the  objections  which 
we  took  to  the  exercise  of  this  jurisdiction  in  a  case  where  there  is  an  existing 
siding,  I  desire  to  submit  that  we  must,  when  such  an  order  has  been  made, 
follow  as  consistently  as  possible  the  directions  of  section  185.  If  an  entirely 
new  siding  is  to  be  constructed,  the  applicant  must  deposit  the  full  value 
thereof,  as  well  as  it  can  be  estimated  in  advance.  If,  as  in  this  case,  an 
attempt  is  made  to  engraft  a  siding  under  section  185  upon  an  existing  private 
siding,  then  the  only  consistent  course  is  that  the  railway  must  be  paid  for 
the  material  used  which  it  owns  in  the  existing  siding,  as  well  as  any  new 
material  which  it  puts  in  and  the  labour,  etc.,  in  doing  the  work.  I  under- 
stand the  cost  of  the  siding  from  (E)  to  (A)  upon  this  basis  is  estimated  by 
Mr.  Mountain  at  $12,284.77.  Mr.  Mountain's  method  of  arriving  at  the  sum 
of  $6,833,  mentioned  in  the  order  as  the  amount  to  be  paid  into  the  bank,  is, 
obviously,  wrong.  He  assumes  that  the  existing  60-pound  rails  are  owned  by 
Mr.  Carroll  and  deducts  their  value  from  the  value  of  80-pound  rails  to  be 
put  in.  This  is  clearly  erroneous,  as  all  the  rails  are  owned  by  this  company. 
I  beg  to  ask,  therefore,  that  the  order  be  amended  by  inserting  the  sum  of 
$12,284.77  as  the  amount  to  be  paid  into  the  bank  instead  of  the  sum  of 
$6,833." 

Under  date  of  October  31,  a  further  letter  was  received  from  the  solicitor  of  the 
Grand  Trunk  Railway  Company  referring  to  a  letter  from  counsel  for  the  applicant 
which  had  been  sent  by  the  latter  but  was  not  before  the  Board  when  the  letter  of 
October  31  from  the  Grand.  Trunk  Railway  Company  was  received  by  the  Board. 
This  letter  contended  that  the  Grand  Trunk  Railway  Company  should  be  at  the 
expense  of  repairing  and  maintaining  the  siding  after  it  was  constructed.  The  con- 
tention of  the  railway  was  that  the  order  as  issued  was  in  accord  with  the  practice 
of  the  Board,  and  that  if  any  change  or  variation  was  necessary  it  was  simply  in  the 
direction  of  having  a  paragraph  added  to  the  order  making  clear  that  the  cost  of 
maintenance  of  the  siding  was  to  be  borne  by  the  applicant. 

In  regard  to  the  question  of  maintenance,  all  that  is  necessary  to  say  is  that  the 
order  follows  the  provisions  of  subsection  1  of  section  185,  wherein  it  is  set  out  that 
the  Board  "  may  order  the  company  to  construct,  maintain  and  operate  such  spur  or 
branch  line.,, 

In  regard  to  the  sum  deposited,  it  is  intimated  in  the  letter  of  the  Grand  Trunk 
Railway  Company  that  Mr.  Mountain  in  making  his  recommendation  as  to  the  sum 
to  be  deposited,  which  sum  was  set  out  in  the  order,  was  in  error  as  to  the  basis  upon 
which  the  sum  was  to  be  computed. 

Before  dealing  with  this,  one  or  two  further  remarks  as  to  section  185  are  neces- 
sary. In  dealing  with  the  subject  matter  of  the  present  application  as  falling  within 
section  185,  the  Board  had  before  it  in  the  record  the  fact  that  there  were  rails  in 
place,  although  with  a  gap  or  gaps ;  that  work  had  been  done  by  way  of  grading  and 
putting  ties  in  place,  although  some  of  the  ties  needed  to  be  replaced;  and  that 
repairs  to  the  siding  were  necessary.  With  these  facts  before  it,  the  Board  decided 
the  only  section  under  which  it  had  power  to  act  was  section  185. 

The  Board  knew  that  section  185  dealt  with  a  situation  where  it  was  desired 
to  have  a  spur  or  branch  line  constructed  under  conditions  where  the  parties  could 
not  agree  as  to  operation,  construction  or  terms.  At  the  same  time,  it  knew  that 
what  was  involved  in  the  present  application  was  repairing  and  reconstruction,  so 
far  as  was  necessary;  not  new  construction.  With  this  knowledge,  it  held,  in  sub- 
stance, that  section  185  was  the  only  section  under  which  the  Board  could  act. 

In  my  opinion,  it  is  open  to  the  Board  to  take  cognizance,  under  section  185,  of 
what  work,  if  any,  is  on  the  ground  and  what  repair,  if  any,  is  necessary  in  connec- 
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tion  with  the  same.  It  is  true  that  the  section  provides  for  the  deposit  of  a  sum 
"found  to  be  necessary  to  defray  all  expenses  of  constructing  and  completing  the 
spur  or  branch  line  in  good  working  order,  including  the  cost  of  right  of  way,  inci- 
dental expenses  and  damages." 

While  the  section  specifically  refers  to  inclusion  in  the  cost  of  a  sum  covering 
cost  of  the  right  of  way,  the  Board's  practice  has  been  that  in  no  instance  has  the 
aggregate  amount  paid  by  the  applicant  included  the  value  of  that  part  of  his  pro- 
perty he  devotes  to  the  railway  use.  Standard  Crushed  Stone  Co.  us.  G.T.B.  Co., 
18  Can.  Ry.  Cos.,  37)+,  at  pp.  377,  878. 

Having  in  mind  the  practice  of  the  Board  as  above  set  out,  I  am  of  opinion  that 
my  comments  as  already  given  as  to  what  can  be  considered  by  the  Board  are  justi- 
fied. 

Beverting  to  the  steps  leading  up  to  the  determination  of  the  sum  involved,  the 
Board  has  on  file  a  letter  dated  August  4,  1922,  addressed  to  the  Board's  Chief 
Engineer,  reading  as  follows: — 

"As  requested,  I  attach  hereto  estimate  of  cost  of  reconstruction  of  siding 
serving  Carroll  Bros,  at  Sherks,  to  permit  of  operation  by  our  present  power, 
also  estimate  of  cost  of  constructing  siding  as  a  new  proposition  up  to  point 
shown  in  red  on  the  attached  blue  print,  which  is  returned  herewith. 

"  Yours  truly, 

"E.  G.  Hewson, 

"  Division  Engineer." 

The  estimates  referred  to  therein  follow: — 

Plan  C8-74 

(1)    ESTIMATE   OF  COST  OF   SIDING  4,500   FEET   LONG  CONSTRUCTED  AT 


PRESENT-DAY  PRICES 
Non  perishable  material — 

No.  10  main  line  switch  — 1 —   $    296  65 

Rail,  PW.  80  pounds,  106.41  tons  at  $30   3,192  30 

Angle  bars,  44  pounds,  32  pairs  at  $1.26   403  20 

Handling,  15  per  cent   583  82 


$4,475  97 

Perishable  material — 

One  set  No.  10  switch  ties   $  17793 

Cross  ties,  oak,  540  at  $1.45   783  00 

Cross  ties,  cedar,  1,850  at  $1.05    1,942  50 

R.C.  pipe,  class  B,  60  inches  by  65  inches,  12  feet  at  $10.50..   ..  126  00 

Ballast,  1,000  cubic  yards  at  40  cents   400  00 

Interlocked  semaphore  and  derail   225  00 

Crossing  plank,  two  sets  at  $25   50  00 

Bolts,  26  cwt.  at  4.90   127  00 

Spikes,  60  cwt.  at  $3.10   186  00 

R.C.  pipe,  24  inches  by  27  inches,  12  feet  at  $3.20   38  40 

Handling,  15  par  cent   608  44 


$4,664  67 

Labour — 

Tracklaying  and  surfacing   $1,323  90 

Setting  switch   75  00 

Ballasting   400  00 

Placing  pipes   101  40 

Installing  semaphore  and  derail   175  00 

Grading,  3,366  cubic  yards  at  50  cents   1,683  00 

Engineering  charges   10000 

Supervision,  10  per  cent   285  83 


$3,144  13 


Total   $12,284  77 
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(2)    ESTIMATE  OF  COST  OF  SIDING  CHARGES — TO  ALLOW  FOR  OPERATION  BY 


PRESENT  POWER 
Length,  4,500  feet— Plan  C8-74— August  4,  1922 
Non  perishable  material — 

Net  increased  weight  of  rail,  24.72  tons  at  $30   $    741  60 

Net  increased  weight  angle  bars,  5,740  at  3  cents   16220 

Handling,  15  per  cent   13557 


$1,039  37 

Perishable  material — 

Cross  ties,  oak,  540  at  $1.45   $    783  00 

Cross  ties,  cedar,  1,850  at  $1.05   1,942  50 

R.C.  pipe,  class  B,  60  inches  by  65  inches,  12  feet  at  $10.50..   ..  126  00 

Spikes,  10  cwt.  at  $3.10   31  00 

Ballast,  500  cubic  yards  at  40  cents   200  00 

Bolts,  23  cwt.  at  $4.90   112  70 

Handling,  15  per  cent   47928 

$3,674  48 

Labour — 

Taking  up  and  relaying  rail,  4,036  feet  at  40  cents   $1,614  40 

Ballasting,  500  cubic  yards  at  40  cents   20000 

Laying  pipe   63  00 

Engineering  charges   5000 

Supervision,  10  per  cent   19274 


$2,120  14 


Total   $6,833  79 


The  Board's  Chief  Engineer  in  making  out  his  computations  assumed  that  in 
the  original  siding  the  perishable  material,  that  is,  the  grading,  ballast  and  ties,  were 
owned  by  the  applicant,  and  that  the  non-perishable  materials,  the  rails  and  fasten- 
ings, were  owned  by  the  railway. 

Mr.  Hewson's  letter  already  quoted  includes  the  words  "  to  permit  the  operation 
by  our  present  power."  The  siding  takes  off  the  main  line,  and,  therefore,  it  is  not 
possible  to  use  a  shunting  engine  which  would  be  stationed  at  a  terminal  or  divisional 
point,  but  a  road  engine  must  be  used  in  going  in  on  the  siding;  and  as  the  road 
engines  have  been  increasing  in  weight  it  was  felt  and  recognized  by  the  Board's 
Chief  Engineer  that  the  contention  as  to  the  80-pound  rail  was  justifiable.  It  was 
with  this  in  mind  that  the  two  estimates  already  quoted  were  asked  for.  One  of 
these,  it  will  be  noted,  gives  an  estimate  of  the  cost  necessary  to  allow  for  operation 
by  the  present  power.  The  60-pound  rail  that  has  been  in  place  can  either  be  dis- 
posed of  or  used  by  the  railway  in  its  ordinary  yard  sidings. 

On  consideration,  I  do  not  see  any  justification  for  varying  the  order. 

November  28,  1922. 

Chief  Commissioner  Carvell,  Deputy  Chief  Commissioner  Nantel,  and  Commis- 
sioners Boyce  and  Rutherford  concurred. 


Claim  of  the  Cedarmens  Traffic  Association,  Minneapolis,  Minn.,  regarding  rates  on 
fence  posts,  carloads,  from  a  spur  eight  miles  south  of  Revelstolce  to  various 
Western  Canadian  destinations. 

Eile  32320 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  application  is  made  in  the  following  language: — 

"  Enclosed  herewith  please  find  various  claims  arising  from  movements 
of  cedar  fence  posts  from  a  spur  eight  miles  south  of  Revelstoke,  B.C.,  to 
various  Canadian  destinations,  during  1917  and  1918.  These  claims  are  based 
on  the  mileage  applicable  from  Greenslide,  B.C.,  the  regularly  established 
station  next  distant  from  the  spur. 
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"  The  carriers  take  the  position  that  charges  assessed  in  accordance  with 
their  Tariff  CP.  W-3820,  and  W-4061,  nsed  in  connection  with  distances  shown 
in  the  main  portion  of  their  Distance  Table  W-3500,  are  the  legal  rates  and 
the  only  rates  that  may  be  used. 

"  The  shortening  of  the  Mountain  Subdivision  of  the  Canadian  Pacific 
Railway,  through  abandonment  of  the  Rogers  Pass  route,  or  the  use  of  what 
they  call  the  Connaught  Tunnel,  shown  in  Supplement  70  to  CP.  Distance 
Table  W-3500,  Supplement  46  to  CR.C  W-2072,  had  the  effect  of  reducing  the 
mileage  between  Ottertail,  B.C.,  and  Revelstoke,  B.C.,  approximately  4-|  miles. 

"  This  change  was  not  reflected  in  that  section  of  the  distance  table  which 
showed  mileages  between  junction  points  until  the  tariff  was  reissued,  although 
Supplement  70  did  show  that  the  mileage  was  reduced. 

"  Tariff  W-3820,  CR.C  2214,  naming  the  rates,  carried  rates  for  specific 
distances,  and  certainly  contemplated  the  use  of  actual  rather  than  fictitious 
distances. 

"  We  contend  that  the  incorrect  portion  of  a  distance  table  should  not  take 
precedence  over  the  correct  portion  and  thus  violate  a  tariff  based  on  the  miles 
of  transportation  afforded. 

"  Kindly  pass  on  the  question  involved  and  very  much  oblige." 

The  tariffs  have  been  checked.  Applicant  refers  to  Supplement  46  to  CR.C 
W-2073  as  having  the  effect  of  reducing  the  mileage  between  Ottertail,  B.C.,  and 
Revelstoke,  B.C.  By  supplement  No.  39  to  Official  Distance  Table  CR.C  No.  W-2073, 
issued  December  30,  1916,  the  stations  of  Bear  Creek,  Rogers  Pass,  and  Cambie  were 
shown  as  abolished;  but  no  change  was  shown  in  the  mileages  between  stations.  The 
change  in  Supplement  No.  39  was  simply  reissued  in  Supplement  No.  46  of  April  21, 
1917. 

Applicant's  further  statement  that  Supplement  No.  70  did  show  that  the  mileage 
was  reduced  does  not  appear  to  be  in  harmony  with  the  tariffs.  This  supplement 
simply  shows  that  certain  stations  were  abolished,  but  does  not  show  any  change  in 
mileages.  The  reduction  in  through  mileage  was  not  embodied  in  the  Official  Distance 
Table  until  the  reissue  of  Tariff  W-2073,  effective1  ALiy  9,  1919,  when  reduced  mileage 
was  provided  for. 

The  tariffs  applying  on  fence  posts,  carloads,  at  the  time  the  shipments  in  ques- 
tion moved  showed  rates  that  were  based  on  distance.  These  tariffs,  C.P.R.  CR.C 
Nos.  W-2214  and  W-2313,  for  the  movement  in  question,  did  not  specfically  state 
whore  or  how  the  distances  could  be  ascertained.  Of  course,  under  such  mileage  scales 
of  rates  the  distances  are  obtained  from  official  distance  tables  filed  with  the  Board 
in  compliance  with  Order  No.  5954,  December  21,  1908.  Canadian  Pacific  Official 
Distance  Table  No.  CR.C  W-2073,  in  effect  at  the  time  these  shipments  moved,  con- 
tained the  following  provision: — 

"  Hereafter,  agents  must  be  governed  entirely  by  this  Official  Distance 
Table,  both  as  to  list  of  open  and  prepay  stations,  and  the  mileages  to  be  used  in 
arriving  at  freight  rates  in  connection  with  mileage  tariffs." 

The  essence  of  applicant's  contention  is  that  the  tariff  naming  mileage  rates  con- 
templated the  use  of  the  actual  mileage  and,  therefore,  when  the  actual  mileage  was 
revised  subsequent  to  December  30,  1916,  by  the  distance  being  cut  down  by  4-2  miles, 
the  effect  of  this  should  have  been  apparent  on  the  rate  basis  and  should  have  been 
taken  cognisance  of  in  that  connection.  As  a  matter  of  fact,  the  distance  tariff  showed 
until  May  9,  1919,  the  mileage  without  deducting  the  4-2  miles  in  question. 

In  a  letter  of  applicant's  on  file  dated  May  16,  1922,  addressed  to  the  freight 
claims  agent  of  the  Canadian  Pacific  Railway  Company,  the  question  is  asked: — 

"  What  do  you  find  in  your  distance  tariff  that  requires  the  use  of  the 
Greenslide  distance?  Stations  are  recognized  as  points  at  which  freight  is 
received  or  delivered." 
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Greenslide  is  a  station  approximately  1-7  miles  from  the  siding  from  which  the 
shipment  was  made.  The  siding  from  which  the  shipment  was  made  is  said  to  be 
eight  miles  south  of  Revelstoke;  it  is  not  a  station. 

The  distance  on  which  the  rate  is  computed  under  the  tariffs  is  that  from  the 
station  nearest  to  the  siding,  and  the  distances  shown  in  the  tariff  are  distances 
between  stations.  The  mileages  used  in  arriving  at  freight  rates  in  connection  with 
mileage  tariffs  are  the  mileages  shown  in  the  Official  Distance  Table,  and  the  tariff 
so  stipulates. 

Leaving  aside  this  phase  of  the  matter  for  the  moment,  it  does  not  appear  that 
charging  the  rate  from  Greenslide,  a  distance  of  1-7  miles  south  of  the  siding  in 
question,  affects  the  rate.  The  rates  have  been  checked,  and  taking  the  Revelstoke 
mileage,  plus  the  distance  of  eight  miles  south  of  Revelstoke  which  is  given  by  the 
applicant  as  the  point  where  the  siding  is  located,  it  shows  that  under  the  mileage 
scale  group  no  higher  rate  was  charged  from  Greenslide  than  would  have  applied  by 
using  the  Revelstoke  mileage,  plus  the  eight  miles  referred  to. 

The  applicant,  in  making  application,  no  doubt  had  in  mind  the  provisions  of 
the  Act  to  Regulate  Commerce,  which  are  now  embodied,  amended  and  expanded  in 
the  Transportation  Act.  In  dealing  with  matters  concerning  refunds,  the  Interstate 
Commerce  Commission  has  power  to  order  refunds,  and  directions  have  been  made 
as  to  past  transactions  where  the  rates  have  been  found  unreasonable ;  that  is  to  say, 
if  a  past  rate  is  found  unreasonable,  a  direction  may  be  made  as  to  a  refund  of  the 
difference  during  the  period  concerned  in  the  complaint.  The  situation  under  the 
American  law,  as  I  understand  it,  is  that  a  rate  may  be  filed  in  complete  compliance 
with  the  provisions  as  to  filing  and  publication  under  the  law  and  may,  therefore,  be 
the  legal  rate;  but  it  may  at  the  same  time  be  attacked  as  unreasonable,  and  the  out- 
come of  this  attack  may  be  a  direction  to  make  a  refund. 

The  situation  is  different  under  the  Canadian  Railway  Act.  The  Board  is 
given  no  power  to  order  refunds.  Where  there  is  a  dispute  as  to  the  legal  rate,  the 
Board  may  make  a  declaratory  order  as  to  what  is  the  reasonable  rate.  Canadian 
and  British  American  Oil  Cos.  vs.  C.P.R.  Co.,  12  Can.  By.  Gas.,  327,  ait  p.  333,  where 
the  following  language  is  used: — 

"  Of  course,  the  Board  has  no  power  to  order  any  refund.  It  can  only 
declare  what  the  lawful  rate  was  or  should  have  been,  and  the  parties  are  left 
to  whatever  redress  they  may  be  entitled  to  consequent  upon  that  declaration." 

When  it  has  made  such  a  declaratory  order,  the  situation  is  that  if  the  railway 
does  not  agree  to  refund  the  difference  in  excess  of  the  rate  found  to  be  illegal,  then 
a  case  in  a  court  of  competent  jurisdiction  is  necessary.  The  Board  has  power  to 
declare  what  is  a  reasonable  rate  for  the  future.  Complaint  of  F.  L.  Getzler,  re  rate 
on  pig-iron,  Welland  to  Montreal,  File  2861^8,  Board's  Orders  a*nd  Judgments,  Vol. 
VI,  p.  282.  The  Board  has  no  power  to  make  a  retroactive  order  dealing  with  the 
reasonableness  of  rates  in  the  past.  As  pointed  out,  it  may  pass  upon  the  legality  of 
a  rate  tied  up  to  a  past  transaction;  but  this  is  entirely  different  from  passing  upon 
the  reasonableness  of  a  past  rate. 

In  the  present  instance,  the  situation  was  that  there  was  a  change  in  actual 
mileage.  This  was  not  embodied  in  the  tariffs  until  after  the  transaction  concerned 
had  ceased.  The  rates  as  charged  were  in  accordance  with  the  mileages  contained 
in  the  tariff.  If  the  application  had  been  made  to  the  Board  while  the  shipments 
were  moving  and  before  the  change  in  the  mileage  basis  of  the  rate  was  made,  the 
Board  could  have  considered  the  facts  and  made  such  order  as  seemed  proper  to  it 
in  respect  of  a  reasonable  rate  for  the  future.  That,  however,  is  not  the  course  of 
procedure  which  has  been  followed  in  this  case.  All  the  Board  has  to  deal  with  is 
the  question  of  whether  the  rates  as  charged  were  legal.    The  rates  as  charged  were 
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in  accordance  with  the  tariffs  legally  filed;  and,  for  the  reasons  already  set  out,  the 
Board  cannot  make  any  order  for  refund. 

December  6,  1922. 

Chief  Commissioner  Carvell  and  Commissioners  Boyce,  Butherford,  and 
Lawrence  concurred. 


OEDEB  No.  33197 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company!'  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  Us 
Weyburn-Lethbridge  Line  from  mileage  SlJf-2  to  351  -OJj-. 

File  No.  8262.77 

Wednesday,  the  6th  day  of  December,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Butherford,  C.M.G.,  Commissioner. 

Upon  reading  the  report  of  an  engineer  of  the  Board,  concurred  in  by  its  Chief 
Engineer;  and  in  pursuance  of  the  powers  conferred  by  subsection  7  of  the  said 
section  276  of  the  Bailway  Act,  1919, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  granted 
leave  to  carry  traffic  over  the  said  portion  of  its  Weyburn-Lethbridge  line,  from 
mileage  314-2  to  351-04. 

F.  B.  CAKYELL, 

Chief  Commissioner. 
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Complaint  of  the  Nova  Scotia  Shippers'  Association,  Kentville,  N.S.,  against  the 
rates  charged  by  the  Dominion  Atlantic  Railway  Company  on  apples,  in  car- 
loads to  Halifax  for  export. 


McLean,  Assistant  Chief  Commissioner: 

In  1915,  the  situation  on  the  North  Mountain  Branch  of  the  Dominion  Atlantic 
Railway  was  before  the  Board.  That  branch  had  received  permission  to  carry  freight 
traffic  at  a  limited  speed,  the  railway  not  yet  having  been  regularly  opened  for 
traffic. 

In  the  Board's  decision  of  Oyler  &  Hicks  &  Son,  vs.  Dominion  Atlantic  By.  Co., 
20  Can.  Ry.  Cas.,  238,  reference  was  made  at  pp.  241,  242  to  the  fact  that  the  Board 
recognized  in  connection  with  branch  line  mileage  that  under  certain  conditions  rates 
to  or  from  a  point  on  a  branch  line  might  be  higher  than  those  in  the  case  of  a 
main-line  movement. 

Almonte  Knitting  Co.  vs.  CP.  and  M.C.R.  Cos.,  3  Can.  Ry.  Cos.,  4^1. 
Malhin  &  Sons  vs.  G.T.R.  Co.,  8  Can.  Ry.  Cas.,  183. 

The  Board  further  stated  in  the  judgment  in  question  at  p.  2^2: — 

"  The  Board  has  recognized  in  connection  with  branch  line  mileage  in 
the  west  where,  for  example,  on  account  of  the  urgency  of  the  grain  movement, 
leave  to  carry  traffic  is  given  with  respect  to  a  branch  line  which  is  not  in 
complete  shape  for  the  carriage  of  traffic,  that  a  somewhat  higher  basis  is  justi- 
fiable. In  general,  standard  mileage  rates  are  charged  to  the  junction  point 
where  the  special  mileage  rates  become  effective.  The  rates  as  submitted  by  the 
railway  company  have  been  checked  and  are  found  to  be  less  than  the  standard 
through  class  rates  would  be  from  the  initial  point  on  the  branch  to  the  terminal 
point  of  the  main  system.  They  are  also  found  to  be  lower  than  the  combina- 
tion of  standard  class  to  the  junction  and  special  beyond.  Under  the  circum- 
stances, the  rates  do  not  appear  to  be  unreasonable,  and  complainants  should  be 
advised  accordingly." 

The  North  Mountain  Branch  runs  from  Centreville  to  Weston,  a  distance  of 
approximately  15  miles.  It  is  so  located  that  it  is  very  close  to  the  main  system  of 
the  Dominion  Atlantic  Railway  Company  in  general,  which  is,  on  the  average,  not 
more  than  four  miles  distant  from  the  branch  line  in  question. 
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On  behalf  of  the  interested  shippers,  it  was  submitted  that  the  rates  on  the  North 
Mountain  Branch  were  higher  than  those  charged  for  the  same  distance  on  the  main 
line.  This  is  a  matter  of  record  and  needs  no  further  elaboration.  It  was  also  stated 
that  the  shippers  had  in  the  past  felt  it  was  proper  that  they  should  stand  a  higher 
scale  of  rates  until  the  traffic  had  so  developed  as  to  justify  the  same  rates  being 
applied  as  were  in  force  on  main  lines.  It  was  further  alleged  that  the  traffic  had 
so  increased  that  the  main  line  rates  were  now  justifiable. 

The  railway  in  its  submissions  set  out  that  the  branch  was  built  at  the  request 
of  the  farmers  in  the  section  in  question,  to  save  them  carting  their  apples  from 
three  to  five  miles;  that  the  operating  results  showed  that  the  traffic  did  not  yield  a 
sufficient  revenue  to  pay  expenses;  and  that  while  during  the  apple-shipping  season 
the  traffic  on  the  branch  was  comparatively  good,  for  the  balance  of  the  year  it  was 
very  light. 

Under  the  standard  mileage  class  tariff,  the  rates  on  the  branch  lines  are  the  same 
as  on  the  main  line.  This  is  also  true  in  regard  to  the  tariffs  publishing  local  and 
export  mileage  rates  on  lumber  and  other  forest  products,  and,  also,  in  regard  to  the 
mileage  rates  on  building  materials.  So  far  as  the  special  class  rate  tariff  containing 
rates  lower  than  the  standard  is  concerned  and  so  far  as  the  still  lower  basis  of 
rates  published  on  apples  and  potatoes  to  Halifax,  for  export,  is  concerned,  higher 
basis  is  charged  from  the  North  Mountain  Branch  than  from  main  line  points  of 
the  same  distance.  Taking  Halifax  as  the  point  of  destination,  the  comparison  given 
below  illustrates  the  present  situation: — 

Column  1 — 5th  class  rates,  in  cents  per  100  pounds,  which  would  apply  on  apples,  in  carloads, 

in  the  absence  of  a  lower  special  rate. 
Column  2 — Export  rates  on  apples,  in  carloads  in  cents  per  100  pounds,  computed  at  weight 

of  155  pounds  per  barrel. 
Column  3 — Export  rates   on  potatoes,   in   carloads,   in   cents  per   100   pounds,  computed  at 

weight  of  180  pounds  per  barrel. 

To  Halifax — 


No.  From 

Miles 

1 

2 

3 

  78 

29 

23 

161 

  78 

27  J 

221 

l&i 

U 

1 

1 

  81 

29 

24 

17 

  80 

27£ 

221 

151 

11 

11 

u 

  83 

29 

24 

17 

  83 

271 

221 

151 

u 

11 

11 

  88 

30| 

241 

171 

  88 

29 

23 

161 

11 

H 

1 

  90 

30| 

241 

171 

  90 

29 

23 

161 

u 

U 

1 

No.  1 — North  Mountain  Branch  Stations. 
No.  2 — Main  Line  Stations. 

Checking  out  the  mileages  and  rates,  it  will  be  found,  taking  column  1  which 
covers  5th  class  rates,  that  for  the  average  distance  of  83  miles  the  rates  on  the 
branch  line,  taking  rates  as  rates,  are  5-3  per  cent  higher;  that  for  column  2,  which 
deals  with  export  rate  on  apples,  the  rates  are  5-4  per  cent  higher;  and  that  for 
column  3,  export  rate  on  potatoes,  the  rates  are  7-1  per  cent  higher. 

Further  analysis  is  made  later  regarding  the  traffic.  It  is  admitted,  however, 
that  the  apple-shipping  industry  is  very  important. 

For  the  year  ending  July  31,  1922,  the  total  freight  revenue  of  this  branch  was 
$14,054.08.  Having  in  mind  the  importance  of  the  apple  industry  which  is  essentially 
an  export  business,  the  difference  between  main  line  and  branch  line  rates,  for  export, 
may  be  taken  as  a  fairly  reasonable  criterion  of  what  the  difference  in  rate  means 
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on  the  traffic  involved.  Since,  as  pointed  out,  the  branch  line  rates  are  approximately 
6  per  cent  higher,  the  application  of  this  percentage  to  the  freight  revenue  of  $14,054.08 
would  mean  a  deduction  of  $843.24  in  freight  revenue. 

Statements  have  been  filed  covering  traffic  and  expenditures  in  connection  with 
the  line  in  question.  In  the  year  ending  July  31,  1918,  the  total  revenue  was  $4,574.32. 
No  passenger  revenue  was  returned  in  this  year.  Sixty-six  per  cent  of  the  freight 
revenue  was  earned  in  the  months  September,  October,  November  and  December.  In 
the  year  ending  the  same  period  in  1919,  the  total  freight  revenue  was  $5,481.27,  of 
which  60  per  cent  was  earned  in  the  months  of  September,  October,  November  and 
December.  There  was  also  some  passenger  revenue  this  year,  with  the  result  that  the 
total  revenue  was  $6,983.72.  Of  the  total  passenger  and  freight  revenue,  72  per  cent 
was  earned  in  the  months  of  September  to  February,  inclusive.  In  the  year  1920,  with 
a  total  freight  revenue  of  $8,469.47,  55  per  cent  was  earned  in  the  months  of  September 
to  December  inclusive.  The  total  revenue,  including  passenger,  received  was  $9,669.37, 
and  76  per  cent  of  this  was  earned  in  the  months  of  September  to  February,  inclusive. 
For  the  year  1921,  the  total  freight  revenue  was  $11,474.09,  of  which  69  per  cent  was 
earned  in  the  months  September  to  December,  inclusive.  The  total  revenue, 
including  passenger  business, -was  $13,768.38,  of  which  S9  per  cent  was  earned  in  the 
months  September  to  February,  inclusive.  For  the  year  1922,  the  total  freight 
revenue  was  $14,054.08,  of  which  57  per  cent  was  earned  in  the  months  September 
to  December,  inclusive.  In  the  months  September  to  February,  inclusive,  will  be 
found  81  per  cent  of  the  freight  earnings.  The  total  revenue,  including  passenger 
business,  was  $16,201.56,  of  which  89  per  cent  was  earned  in  the  months  September 
to  February,  inclusive. 

It  will  be  noted,  then,  that  there  is  a  fairly  high  concentration  of  freight  earnings 
in  a  relatively  short  period  of  time.  While  the  complaint  is  concerned  with  freight 
rates,  some  reference  may  be  made  to  the  earnings  from  passenger  business,  as  the 
distribution  of  same  has  a  bearing  upon  the  general  nature  of  the  traffic  of  the 
branch  and  the  fluctuations  thereof. 

For  the  year  ending  July  31,  1919,  the  first  year  for  which  passenger  traffic 
returns  are  available,  the  average  monthly  passenger  earnings  were  $125,  varying 
from  a  minimum  of  $57  to  a  maximum  of  $325.  For  the  year  ending  1920,  the 
average  monthly  passenger  earnings  were  $99,  varying  from  a  minimum  of  $37  to  a 
maximum  of  $134.  For  the  year  1921,  the  average  monthly  passenger  earnings  were 
$190,  varying  from  a  minimum  of  $105  to  a  maximum  of  $325;  that  is  to  say,  they 
were  fairly  well  distributed.  In  the  year  1922,  the  average  monthly  passenger 
earnings  were  $172,  varying  from  a  minimum  of  $113  to  a  maximum  of  $260;  that 
is  to  say,  they  were  fairly  well  distributed.  At  the  same  time,  it  will  be  noted  that 
the  earnings  from  passenger  business  are  light. 

Summary  statements  already  set  out' show  the  revenues.  Keturns  were  supplied 
by  the  railway,  on  request,  covering  the  cost  of  operation  in  the  years  1919-1922, 
inclusive.    In  summary  form,  this  detail  is  as  follows  :— 

1918  1919  1920  1921  1922 

Maintenance  and  transporta- 
tion expenses   $  3,485  44      $11,023  79      $24,903  72      $29,433  S9      $28,783  76 

Estimated  cost  of  repairs  to 
rolling  stock,  rental  of 
leased  and  foreign  rolling 
stock,  proportion  of  the 
cost  of  administration  and 
other  charges  common  to 

the   entire   system — 25%..  871  36         2,755  95         6,225  93         7,358  47         7,195  94 

Interest  on  cost  of  construct- 
ing line  (exclusive  of  roll- 
ing stock)    $413,811.05  at 

the  rate  of  6%  per  annum      24,828  66        24,828  66        24,828  66        24,828  66        24,828  66 


$29,185 

46 

$38,608  40 

$55,958 

31 

$61,621 

02 

$60,808 

36 

Less 

gross  revenue . . 

4,574 

32 

6,983  72 

9,669 

37 

13,768 

38 

16,201 

56 

Loss- 

$24,611 

14 

$31,624  68 

$46,288 

94 

$47,852 

64 

$44,606 

8  0 

51679 
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In  the  view  I  take  of  the  basis  upon  which  the  justifiability  or  otherwise  of  the 
change  in  rates  in  this  particular  instance  may  be  measured,  it  is  not  necessary  to 
enter  into  a  detailed  analysis  of  the  figures  above  set  out. 

In  the  matter  of  train  service,  the  Board  had  before  it  in  re  Richmond  and 
Coaticook  Train  Service,  Board's  file  27563.9,  sl  complaint  as  to  the  discontinuance 
of  the  train  between  Richmond  and  Coaticook,  Que.  In  the  judgment  of  the 
Chief  Commissioner  of  October  8,  1919,  and  reported  in  the  Board's  Orders  and 
Judgments,  Vol.  IX,  No.  15,  it  was  pointed  out  that  the  revenue  from  passenger 
traffic  alone  amounted  to  $100  per  day;  that  the  out-of-pocket  expenses  amounted  to 
about  $90  per  day;  this  leaving  $10  for  this  particular  train's  contribution  to  general 
overheads.  It  was  further  stated  that  while  the  margin  of  profit  was  small  it  was 
considered  proper,  on  the  particular  facts,  to  direct  the  re-installation  of  the  service. 
At  the  same  time,  the  Chief  Commission  or  safeguarded  himself  by  saying  that  he 
was  not  laying  down  the  general  principle  that  every  local  train  between  main  line 
points  which  broke  even  between  receipts  and  expenditures  should  become  a  permanent 
institution. 

A  similar  matter  was  before  the  Board  in  the  application  of  the  City  of  Kingston, 
et  al,  for  an  Order  directing  the  Grand,  Trunk  Ry.  Co.  to  restore  trains  Nos.  31  and 
32  between  Brockville  and  Belleville — Board's  File  No.  27563.33.  Decision  in  this 
was  rendered  October  9,  1919,  and  will  be  found  in  Board's  Orders  and  Judgments, 
Vol.  IX,  p.  289.  In  this  case,  it  was  shown  that  the  out-of-pocket  costs  of  the  trains 
involved  were  $164  per  day  as  against  earnings  of  $95;  and  the  Board  did  not  feel 
justified  in  making  an  order  for  the  re-installation  of  the  trains  involved. 

I  am  of  opinion  that  the  principle  made  use  of  in  these  cases  may  well  be 
referred  to  in  the  present  instance.  Certain  earnings  are  being  obtained  by  the  rail- 
way from  the  branch  line  in  question;  certain  out-of-pocket  costs  are  being  incurred 
to  earn  this  revenue.  No  railway  can  continuously  run  on  the  basis  of  simply 
meeting  out-of-pocket  costs.  To  do  this  spells  bankruptcy,  because  the  overheads 
must  be  met;  but  if  in  the  case  of  train  service  out-of-pocket  costs  are  taken  as  the 
minimum  in  connection  with  the  justifiability  or  otherwise  of  a  direction  for  rein- 
statement of  service  hitherto  afforded,  it  seems  to  me  that  out-of-pocket  costs  may 
equally  be  considered  when  the  Board  has  before  it  an  application  for  a  reduction  of 
the  rates  herein  involved ;  and  if  the  out-of-pocket  costs  are  in  excess  of  the  receipts, 
it  does  not  appear  justifiable  to  direct  a  downward  revision. 

As  already  pointed  out,  the  percentage  difference  between  main-line  and  branch- 
line  rates  on  common  mileages,  assuming  that  apples  are  the  characteristic  traffic, 
would  be  about  6  per  cent,  amounting  to  $843.24  on  the  freight  traffic  for  1922. 

The  Board  asked  the  railway  for  a  special  statement  of  the  out-of-pocket  costs 
under  the  following  items:  Conductor  .and  baggageman  and  brakeman's  wages; 
engineer  and  fireman's  wages;  fuel  for  locomotives;  lubricants;  supplies;  water; 
handling  locomotives;  repairs  to  locomotives;  engine  rental;  and  car  repairs  and 
rental;  and,  in  addition,  revenue  returns  showing  the  number  of  passengers,  excess 
baggage,  mail  and  express.  These  were  the  items  which  were  made  use  of  in 
connection  with  the  Richmond-Coaticook  train  service.  The  Grand  Trunk  Railway 
in  that  case  also  submitted  revenue  returns  showing  the  number  of  passengers, 
excess  baggage,  mail  and  express,  with  the  earnings  set  opposite  each  item.  The 
Board  has  now  before  it  a  statement  from  the  railway  reading  as  follows: — 
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NORTH  MOUNTAIN  BRANCH  OP  THE  DOMINION  ATLANTIC  RAILWAY  COMPANY 

Year  Ending  July  31,  1922 
REVENUE 


Freight — 23,669  tons  carried   $14,054  08 

Passenger — 6,496  passengers  carried   2,071  48 

Excess  baggage   Nil 

Mail   Nil 

Express   Nil 

Miscellaneous   76  00 


Total  revenue   $16,201  56 


EXPENSES 

Out-of-pocket  costs — 

Wages  of  conductor,  baggageman  and  brakeman   $  4,493  11 

Wages  of  engineer  and  fireman   4,147  43 

Fuel  for  locomotives — 779.9  tons   5,972  31 

Lubricants   117  98 

Supplies   8465 

Water   25  52 

Handling  locomotives   1,397  76 

Repairs  to  locomotives — 15,626  locomotive  miles  at  .173  cents  per 

locomotive  mile.  .   .  .-   2,703  30 

Rental  of  foreign  locomotives — 15,626  locomotive  miles  at  .024 

cents  per  locomotive  mile   375  02 

Repairs  to  cars — 46,580  car  miles  at  .016  cents  per  car  mile.  .   .  .  745  28 

Rental  of  foreign  cars — 46,580  car  miles  at  .0174  cents  per  car 

mile   814  49 

Wages  of  travelling  agent.  (We  have  no  resident  station  agents 

on  this  branch)   1,236  01 

Maintenance  of  buildings   Nil 

Maintenance  of  track — 

Wages  of  trackmen   $6,534  30 

7,943  ties   5,767  59 

Track  spikes,  spades,  etc   23525 

 —      12,537  14 

Fire  insurance  premium   169  61 


Administration — 

15/305  of  system  total   6,955  67 

Depreciation — 

Buildings,  5%  of  $16,555    827  75 

Fixed  Charge — 

Interest  on  the  cost  of  constructing  line    (exclusive  of  rolling 

stock),  $413,811.05,  at  6%   24,828  66 


Total  expenses   $67,41369 


Taking-  therefrom  the  items  specifically  falling  within  the  scope  of  the  Board's 
queries,  viz.,  Wages  of  conductor,  baggageman  and  brakeman;  wages  of  engineer  and 
fireman;  fuel  for  locomotives;  lubricants;  supplies;  water;  handling  locomotives; 
repairs  to  locomotives;  rental  of  foreign  locomotives;  repairs  to  cars;  rental  of 
foreign  cars;  these  show  a  total  of  $20,876.85.  Against  these  are  to  be  checked  the 
figures  of  the  total  revenue  for  1921-22,  viz.,  $16,2011. 56,  leaving  on  this  computation 
a  deficit  of  $4,675.29. 

If  a  reduction  of  6  per  cent  on  total  freight  revenue  is,  for  the  reasons  already 
set  out,  taken  as  characteristic  of  what  is  asked  for,  this  will  mean  a  reduction  of 
$843.24;  or,  adding  this  to  the  existing  deficit,  a  total  of  $5,518.53. 

In  the  statement  already  quoted,  the  total  revenue  is  given  as  $16,201.56  and  the 
total  expenses  as  $67,431.69;  leaving  a  deficit  of  $51,230.13.  No  analysis  of  the 
figures  in  excess  of  those  specifically  concerned  with  the  particular  out-of-pocket  costs 
need  be  made;  and,  further,  no  opinion  is  expressed  or  need  be  expressed,  as  to 
whether  the  figures  dealing  with  the  additional  out-of-pocket  costs  cited  are  proper 
charges  or  otherwise.  What  is  before  the  Board  is  that  the  traffic  is  limited  in 
amount.  It  amounts  on  1921-22  figures  to  23,669  tons.  As  already  pointed  out,  there 
has  been  an  increase  in  the  freight  earnings.  Variations  in  rates,  however,  preclude 
earnings  being  taken  as  the  exact  measure  of  the  increase  of  freight  traffic.  The 
earnings  on  the  23,669  tons  carried  in  1921-22  were  $14,054.08;  i.e.,  an  average  earn- 
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ing  per  ton  of  50.9  cents.  If,  as  already  indicated,  an  average  distance  of  83  miles 
is  taken  as  characteristic,  this  would  give  per-ton-mile-earnings  of  0.601  cents,  or  a 
fraction  over  six  mills. 

The  bulk  of  the  freight  movement  is  during  a  limited  period;  the  passenger 
business  while  fairly  well  distributed  in  recent  years  is  light;  and  the  large  bulk  of 
the  freight  and  passenger  business,  as  measured  in  revenues,  moves  in  a  period  of  six 
months  in  each  year.  It  is  further  shown  that  on  the  figures  before  the  Board  the 
revenue  as  at  present  received  falls  considerably  short  of  meeting  the  out-of-pocket 
costs  absolutely  necessary  in  order  to  afford  the  service. 

Under  these  conditions,  the  Board  is  not  justified  in  making  the  reduction  which 
applicants  ask  for. 

December  26,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  concurred. 


ORDER  No.  33233 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  'company;''  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its 
Weyburn-Lethbridge  Line  from  mileage  31^-2  to  351 -Olf. 

File  No.  8262.77 

Tuesday,  the  19th  day  of  December,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
iS.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred 
in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  Weyburn-Lethbridge  Line  from 
mileage  314-2  to  351-04. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  NO.  33245 

In  the  matter  of  the  Order  of  the  Board  No.  15286,  dated  March  15,  1910,  as  amended 
by  Order  No.  15S86,  dated  November  lk,  1911,  prescribing  certain  rates  to  be 
charged  by  the  Grand  Trunk  Railway  Company  and  the  Michigan  Central 
Railroad  Company  on  binder  twine. 

Case  No.  4458* 

Tuesday,  the  26th  day  of  December,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissions. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  Freight  Association,  the 
Plymouth  Cordage  Company  consenting, — 

The  Board  Orders:  That  the  said  Orders  Nos.  15286  and  15386,  dated  respectively 
March  15,  1910,  and  November  14,  1911,  be,  and  they  are  hereby,  rescinded. 

F.  B.  OARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  373 

In  the  matter  of  the  General  Order  of  the  Board  No.  372,  dated  November  2k,  1922, 
relieving  ihe  railway  companies,  until  further  Order,  from  complying  with  the 
requirements  of  paragraph  3  of  General  Order  No.  326,  dated  January  lk,  1921, 
in  the  matter  of  exchange  surcharge  on  all  international  shipments,  other  than 
coal  and  coke. 

File  No.  29674.1-2 

Saturday,  the  30th  day  of  December,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner.  , 

Upon  its  appearing  that  the  rate  of  exchange  quoted  for  New  York  funds 
exceeds  one  per  cent, — 

The  Board  orders:  That,  for  the  present  and  until  further  order,  the  said  General 
Order  No.  372,  dated  November  24,  1922,  be,  and  it  is  hereby  rescinded. 


F.  B.  CAHVELL, 

Chief  Commissioner. 


tEfje  poarb  of  — 

i&atltoap  Commissioners;  {or  Canaba 

==========  4 

Judgments,  Orders,  Regulations,  and  Rulings 

Vol.  XII  Ottawa,  February  1,  1923N£^sjh  or  No.  22. 


This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
scription, $3.00;  single  numbers,  20  cents;  in  quantities,  25  per  cent  discount.  Early  application 
should  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  the 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa.  Remittances  to  be 
made  payable  to  the  order  of  the  Chief  Accountant.  P.O.  Money  or  Postal  Orders  preferred. 
Cheques  or  drafts  must  be  made  payable  at  par  at  Ottawa.  Postage  Stamps  will  not  be 
accepted. 


Application  of  the  residents  of  St.  Telesphore,  Soulanges  County,  P.Q.,  for  an 
Order  requiring  the  Glengarry  and  Stormont  Railway  Company  to  pro- 
vide a  suitable  shelter,  half  of  which  could  be  used  for  passengers  and 
half  for  freight,  and  for  a  siding  at  that  point. 

File  22902.16 

Heard  at  Ottawa,  Ont.,  September  19,  1922. 

JUDGMENT 
Deputy  Chief  Commissioner  Nantel: 

The  application  in  this  matter  is  concerned  with  more  accommodation  at 
Laberge  station,  located  on  the  Glengarry  and  Stormont  branch  of  the  Cana- 
dian Pacific  Railway. 

This  was  followed  by  a  counter  petition  on  the  part  of  the  municipality 
of  St.  Telesphore,  asking  that  the  accommodation  sought  for  be  located  at  a 
point  a  little  farther  down  the  line  called  Montjoie. 

The  railway  company  claims  that  the  people  of  this  district  are  well  sup- 
plied with  railway  facilities,  and  they  object  to  both  applications. 

The  parties  were  heard  at  Ottawa  through  their  solicitors,  and  evidence 
was  brought  in  which  left  the  question  somewhat  in  the  dark. 

I  have  considered  the  whole  file,  which  is  bulky,  together  with  the  plans 
showing  the  location.  After  hearing  the  proceedings,  however,  I  thought  it 
would  be  advisable  to  make  a  personal  visit  to  the  location,  and  I  did  so  in 
company  with  the  Board's  Division  Engineer,  Mr.  A.  A.  Belanger,  and  the 
Board's  Senior  Inspector,  Mr.  E.  C.  Lalonde.  These  officers  have  each  made  a 
report,  which  is  attached  to  the  file. 

On  the  whole,  I  think  that  the  citizens  of  St.  Telesphore,  now  that  they 
have  a  branch  line,  formerly  the  Glengarry  and  Stormont  Railway,  passing  at 
their  doors,  are  entitled  to  more  accommodation  for  passengers,  as  well  as  for 
goods  shipped  to  and  from  this  district,  more  especially  during  the  wet  season, 
as  I  found  for  myself  that  the  roads  at  this  time  are  in  a  very  bad  condition. 

If  the  Glengarry  and  Stormont  Railway  had  been  opened  at  the  same  time 
as  the  main  Canadian  Pacific  Railway  line  at  this  point  there  is  no  doubt  that 
one  single  station  for  St.  Telesphore  would  have  been  sufficient  for  the  needs 
and  would  have  given  more  satisfaction.  However,  the  station  on  the  main 
line,  having  been  first  opened,  should,  it  appears,  have  been  kept  open  and  the 
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vested  rights  of  the  people  of  the  district  given  consideration.  I  am  of  the 
opinion,  however,  that  another  station  is  required  on  the  Glengarry  and  Stor- 
mont  branch,  and,  having  looked  at  the  matter  from  all  points  of  view,  I  think 
it  should  be  located  at  the  highway  crossing  in  the  parish  of  St.  Telesphore, 
at  the  point  called  "  Montjoie."  As  to  the  name  to  be  given  to  the  station, 
this  is  left  for  the  company  to  decide,  following  the  well-established  practice 
of  the  Board. 

In  order  to  give  effect  to  the  offer  made  to  the  Canadian  Pacific  Railway 
by  Mr.  Alfred  Pilon,  Mayor  of  St.  Telesphore,  of  the  land  necessary  for  the 
construction  of  a  siding,  I  therefore  order  that  the  Canadian  Pacific  Railway 
Company  be  required  to  construct  a  station  for  the  accommodation  of  pas- 
sengers and  freight,  with  platform,  and  a  siding  having  a  capacity  of  five  cars, 
in  accordance  with  Mr.  Belanger's  report  referred  to,  the  said  station  not  to 
be  provided  with  an  agent  until  further  orders;  the  works  to  be  completed  on 
or  before  the  first  day  of  June  next. 
Ottawa,  November  22,  1922. 

Commissioner  Boyce: 

The  question  involved  in  the  application,  which  has  been  before  the  Board 
since  1915,  once  withdrawn,  many  times  postponed  at  the  request  of  the  appli- 
cants, and  which  the  applicants  only  now  brought  on  for  hearing,  may  be 
narrowed  down  to  a  very  limited  area.  The  applicants  ask  for  an  order  direct- 
ing the  railway  company  to  erect  a  station  on  its  line  at,  or  conveniently 
adjacent  to,  the  village  of  St.  Telesphore,  and  to  install  a  five-car  siding. 

It  is  important  to  analyse  the  substantial  amount  of  evidence  submitted 
in  order  to  extract  therefrom  that  which  is  material,  having  regard  to  those 
principles  and  standards  laid  down  by  the  Board  in  its  general  orders  and 
decisions  upon  similar  applications  to  which  I  shall  presently  refer. 

St.  Telesphore  is  a  village  in  Soulanges  county,  Quebec.  The  population 
of  the  village  is  given  by  the  Board's  Inspector,  at  175;  that  of  the  whole 
parish,  at  about  1,300.  The  village  is  situated  in  an  old  and  rich  farming 
country,  and  the  village  itself  lies  at  the  junction  of  the  main  highway  leading 
west  through  the  county  of  Soulanges  with  the  highway  leading  north  to  St. 
Telesphore  station  on  the  Winchester  Division  of  the  Canadian  Pacific  Railway 
— the  distance  to  this  station  from  the  village  being  1-3  miles.  The  distance 
from  the  village  to  the  nearest  stations  (Laberge,  the  north,  and  Mountjoie — a 
platform  to  the  west)  on  the  Glengarry  and  Stormont  Railway,  is,  respectively, 
0-35  mile  and  0-75  mile  (approximately  one-third  and  two-thirds  of  a  mile 
respectively).  Both  railways  mentioned  are  operated  by  one  company — the 
Canadian  Pacific  Railway  Company — which  opposes  the  application. 

St.  Polycarpe  Junction,  on  the  main  line  (Winchester  Subdivision)  is  dis- 
tant about  four  miles  east  of  the  present  St.  Telesphore  station  (which  is  also 
on  the  main  line).  St.  Polycarpe  Junction  is  an  agency  station.  At  St.  Teles- 
phore station  there  is  a  shelter  11^  feet  by  32  feet  long  divided  about  equally 
between  passenger  and  freight  accommodation.  There  is  a  siding  there  with  a 
capacity  for  seven  cars  and  the  business  is  attended  to  by  a  caretaker  agent 
who  has  authority  to  sign  bills  of  lading.  The  distance  by  road  to  St.  Polycarpe 
Junction  (a  full  agency  station)  from  the  village  of  St.  Telesphore  would  be 
about  seven  miles. 

The  highways  are  ordinary  country  roads — not  of  high  standard — and  not 
in  deplorable  condition. 

It  is  pointed  out  by  the  railway  company  that  to  place  a  station  at  or  near 
the  point  (Mountjoie)  desired  by  applicants  would  mean  an  additional  station 
on  the  Glengarry  and  Stormont  Railway  within  two  miles  of  the  junction  of 
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that  railway  with  the  Canadian  Pacific  Railway;  that  is,  two  stations  within 
five  miles.  The  new  station  would  be  but  one  mile  from  the  existing  station 
(St.  Telesphore)  on  the  Canadian  Pacific  Railway. 

The  earnings  at  St.  Telesphore  station,  which  would  include  the  earnings 
from  all  traffic  from  the  country  side  tributary  to  and  from  that  station,  from 
August,  1921,  to  August,  1922,  are  as  follows:—. 

Freight  forwarded   $3,591  62 

Freight  received   2,453  31 

Passenger   644  20 

  $6,689  13 

Total  earnings  of  Laberge  station  (one-third  mile  from  St.  Telesphore 

village)  same  period   272  02 

$6,961  15 

So  that  the  total  traffic  of  the  whole  area  shown  on  the  maps  filed  tributary  to 
these  stations  is  as  above,  and  it  is  said  to  have  decreased  lately.  Another 
station  would  only  draw  a  portion  of  the  earnings  from  the  station  at  St. 
Telesphore — one  mile  away.  It  does  not  seem  possible  that  there  could  be  any 
increase  in  the  traffic. 

The  amount  shown  as  earnings  are — except  as  regards  inward  freight 
($2,453.31) — insufficient  under  General  Order  54  of  the  Board,  to  justify  the 
erection  of  a  station  at  St.  Telesphore — were  that  asked — much  less  do  they 
justify  the  erection  of  a  station  at  a  point  which  could  only  serve  a  portion  of 
the  traffic  now  handled  at  St.  Telesphore  station. 

The  same  may  be  said  as  to  the  siding  asked  for.  It  would  doubtless  be 
a  convenience  to  the  residents  of  the  village,  but  my  opinion,  based  upon  a  con- 
sideration of  the  whole  evidence  submitted,  is  that  the  district  is  fairly  well 
off  as  regards  shipping  facilities — much  better  off  indeed  than  hundreds  of  other 
communities  crying  for  similar  facilities.  I  can  imagine  no  hardship  in  teaming 
a  mile  or  two — or  even  five  to  seven  miles — to  a  railway  station  in  country 
districts.  The  usual  distance  between  stations  is  seven  or  eight  miles.  The 
distance  to  be  travelled  here  to  a  station  is  comparatively  infinitesimal.  The 
estimate  of  the  initial  cost  of  the  improvements  asked  for  is  $5,900,  to  which 
is  to  be  added  the  increased  cost  of  operation  and  maintenance,  which  would 
be  substantial. 

The  application  raises  no  new  question  to  that  decided  in  1912  by  the 
Board.  Pleasant  Point  Farmers  v.  C.P.R.  Co.,  14  C.R.C.,  13,  and  in  Kelly 
v.  G.T.R.,  24,  C.R.C.,  367,  and  in  cases  there  referred  to.  These  cases  are  quite 
apposite  to  the  present  application  and  no  circumstances  whatever  appear  to 
justify  a  departure  in  this  case  from  the  principles  there  laid  down  by  this 
Board,  which,  in  my  opinion,  must  be  applied  to  and  govern  this  application. 

I  would,  therefore,  dismiss  the  application. 
Ottawa,  December  1,  1922. 

Commissioner  Rutherford  concurred. 
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ORDER  No.  33306 

In  the  matter  of  the  application  of  the  residents  of  St.  Telesphore,  in  the  County 
of  Soulanges,  Province  of  Quebec,  for  an  Order  directing  the  Glengarry 
and  Stormont  Railway  Company  to  provide  a  station  and  a  five-car 
siding  at,  or  conveniently  adjacent  to,  the  Village  of  St.  Telesphore. 

File  No.  22902.10 

Monday,  the  22nd  day  of  January,  A.D.  1923. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
September  19,  1922,  the  applicants,  the  village  of  St.  Telesphore,  and  the  Cana- 
dian Pacific  Railway  Company  being  represented  at  the  hearing,  and  what  was 
alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

A.  C.  BOYCE, 

Commissioner. 


Application  of  the  Quebec  Railway.  Light,  Heat  and  Power  Company,  Limited, 
for  an  order  distributing  the  cost  of  maintenance  and  operation  of  trains 
over  Crown  Street,  Quebec,  P.Q.,  between  the  Canadian  Pacific  Railway 
Company,  the  Grand  Trunk  Railway  Company,  the  Canadian  National 
Railways,  the  Quebec  Central  Railway  Company,  and  the  Quebec  Rail- 
way, Light,  Heat  and  Power  Company,  Limited. 

File  15499.113. 

Application  of  the  Quebec  Railway,  Light,  Heat  and  Power  Company,  Limited, 
for  an  order  distributing  the  cost  of  maintenance  and  operation  of  trains1 
over  St.  Valier  Street,  Quebec,  P.Q.,  between  the  Canadian  Pacific  Rail- 
way Company,  the  Grand  Trunk  Railway  Company,  the  Canadian 
National  Railways,  the  Quebec  Central  Railway  Company,  and  the  Que- 
bec Railway,  Light,  Heat  and  Power  Company,  Limited. 

File  12529. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

In  the  case  of  Crown  street,  an  agreement  was  entered  into  under  date  of 
August  26,  1898,  between  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  railway  company,  and  the  Quebec,  Montmorency  and  Charlevoix 
Railway  Company,  the  predecessor  in  title  of  the  Electric  Railway  concerned, 
hereinafter  called  the  electric  railway.  Said  agreement  recited  that  the  railway 
company  owned  and  operated  a  railway  in  the  city  of  Quebec  crossing  Crown 
street  on  the  level  with  one  track.  It  was  set  out  that  the  electric  railway 
desired  to  extend  its  railway  northward  on  Crown  street,  carrying  two  tracks 
across  the  railway  company's  tracks  on  the  level  of  Crown  street.  The  railway 
company  consented  to  the  crossing,  the  electric  railway  covenanting  that  it 
would,  forthwith,  at  its  own  cost,  construct  and  maintain  all  necessary  diamond 
crossings,  derails,  gates,  semaphores,  signals  and  other  appliances  of  such  descrip- 
tion pattern  and  form  as  may  be  from  time  to  time  required  and  approved  by 
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an  engineer  of  the  railway  company  and  to  his  entire  satisfaction,  in  so  far  as 
they  shall  not  vary  at  any  time  from  the  requirements  of  the  Railway  Com- 
mittee of  the  Privy  Council.  The  requirements  of  the  Railway  Committee  of 
the  Privy  Council  in  this  respect  to  govern. 

It  is  not  necessary  to  go  further  into  the  history  of  this  crossing.  It  is 
conceded  by  counsel  for  the  electric  railway  that  the  steam  line  is  senior  at  the 
point  in  question. 

In  the  case  of  St.  Valier  Street,  Board's  Order  No.  11158,  of  June  24,  1910, 
dealing  with  the  general  matter  of  protection  at  the  crossing  in  question,  pro- 
vided that  the  electric  railway  was  to  put  in  place  the  diamond  and  derails. 
Here,  again,  it  was  conceded  by  counsel  for  the  electric  railway  that  the  steam 
line  is  senior. 

The  senior  and  junior  rule  is  of  long-standing.  An  exhaustive  check  has 
been  made  of  the  records  of  the  Railway  Committee  of  the  Privy  Council,  and 
the  record  shows  the  practice  has  been  to  place  the  burden  of  cost  of  construction 
and  maintenance  of  a  crossing,  and  any  protection  required,  upon  the  junior 
line.  The  records  have  been  "checked  back  to  1858  covering  the  proceedings 
under  the  old  Railway  Board  and,  later,  under  the  Railway  Committee  of  the 
Privy  Council,  and  there  does  not  appear  to  be  any  judgment  on  record  setting 
forth  the  reasons  leading  up  to  the  acceptance  of  the  junior  and  senior  rule.  It 
seems  to  have  been  taken  for  granted  that  it  was  a  fair  and  proper  rule  to  apply 
in  such  cases.  In  summarizing  his  researches  in  the  matter,  counsel  of  the 
Board  uses  the  following  language: — 

"  The  grounds  upon  which  the  principle  was  established  and  accepted, 
as  appears  from  discussions  before  the  Railway  Committee,  were  that 
the  elder  road  had  acquired  its  right  of  way;  it  had  paid  for  it;  it  had 
laid  down  its  tracks;  it  had  vested  rights,  with  which  the  younger  com- 
pany was  seeking  to  interfere  by  a  new  crossing;  that,  in  these  circum- 
stances, and  if  this  were  to  be  allowed,  it  was  only  fair  that  the  junior 
should  pay  whatever  cost  was  involved  in  the  construction  and  main- 
tenance of  such  crossing,  and  making  it  safe  in  the  public  interest. 

"  Many  of  the  applications  before  the  Railway  Committee  for 
approval  of  the  place  and  mode  of  the  crossing  by  one  railway  of  the 
tracks  of  another,  and  the  apportionment  of  the  costs  involved — perhaps 
the  larger  percentage  of  them — were  based  upon  agreements,  a  term  of 
which  was  that  the  junior  line  should  bear  the  whole  cost  of  the  crossing. 
This  was  recognized  as  the  proper  principle — no  objection  was  ever  taken, 
so  far  as  I  can  discover,  to  the  application  of  this  rule  in  connection  with 
raliway  crossings — and  it  is  altogether  probable  that  the  Railway  Com- 
mittee adopted  it  as  its  practice  without  question,  as  a  matter  of  general 
acceptance,  and  without  feeling  that  there  was  any  necessity  to  give  any 
reasons  for  its  adoption. " 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company 
for  an  order  requiring  the  installation  of  an  interlocker  at  St.  Thomas  where  the 
lines  of  the  Grand  Trunk  cross  those  of  the  Canadian  Pacific  Railway — Board's 
file  1517 — (the  Yarmouth  Case)  which  was  dealt  with  by  the  Board,  an  agree- 
ment had  been  made  in  the  first  instance  as  to  a  crossing  between  the  Great 
Western  Railway  Company,  the  predecessor  in  title  of  the  Grank  Trunk,  and 
the  Credit  Valley  Railway  Company,  the  predecessor  in  title  of  the  Canadian 
Pacific  Railway.  Under  this  agreement,  which  was  dated  September  3,  1881, 
the  Great  Western  Railway  granted  and  conveyed  to  the  Credit  Valley  Railway 
Company  the  right  and  easement  of  a  certain  crossing  over  the  lines  of  the 
Great  Western  Railway  Company,  compensation  to  be  fixed  by  arbitration.  As 
was  pointed  out  by  the  late  Chief  Commissioner  Killam,  compensation  having 
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been  given,  no  question  of  the  senior  and  junior  rule  arose  between  the  parties. 
In  the  course,  however,  of  his  decision  rendered  November  6,  1906,  after  hearing, 
the  following  language  was  used: — 

"  If  the  crossing  were  made  at  the  present  date  even  although  the 
traffic  was  only  that  which  existed  in  1881,  I  think  the  Board  would  order 
the  installation  of  the  most  approved  protective  appliance  at  the  expense 
of  the  Canadian  Pacific  Railway". 

The  Board  has  followed  the  senior  and  junior  rule  developed  under  the 
practice  of  the  Railway  Committee.  The  rule  is  so  well-established  that  it  is 
not  necessary  to  refer  further  to  the  decisions;  and,  as  pointed  out,  it  is 
admitted  by  counsel  for  the  electric  railway.  He,  however,  contends  that  as  a 
matter  of  equity  there  should  be  a  division  of  the  burden.  He  states  that  since 
the  original  crossings  of  the  lines  of  the  Canadian  Pacific  Railway  were  made, 
arrangements  have  been  made  whereby  the  Quebec  Central  Railway  and  the 
Canadian  National  bring  their  traffic  into  the  Palais  station,  over  the  diamonds 
concerned,  and  that  this  additional  volume  of  traffic  means  greater  wear  and 
tear  on  the  diamonds.  He  also  intimates  that  the  arrangements  whereby  this 
additional  traffic  is  brought  over  the  lines  in  question  must  surely  be  to  the 
financial  advantage  of  the  railway  company.  It  is  also  set  out  that  the  Grand 
Trunk  traffic  is  concerned;  but  that  railway  states  that  it  does  not  operate  any 
trains  into  Quebec  and,  therefore,  cannot  be  a  party  to  any  such  question  as  is 
raised  in  this  case. 

Counsel  for  the  electric  railway,  when  questioned  as  to  the  effect  on  the 
junior  company's  obligation  because  of  increase  of  traffic  on  the  senior  line, 
replied  as  follows: — 

"The  Assistant  Chief  Commissioner:  Suppose,  Mr.  Gravel,  that 
instead  of  this  additional  traffic  going  over  these  crossings,  the  traffic  of 
the  Quebec  Central,  the  Canadian  National  and  the  Grand  Trunk  all 
coming  in  there,  that  the  additional  traffic  fell  on  the  Canadian  Pacific 
Railway,  would  there  be  any  differentiation? 

"  Mr.  Gravel:  I  am  not  prepared  to  say  that  there  would  be  much 
difference,  if  it  was  the  Canadian  Pacific  Railway  alone. 

"  The  Assistant  Chief  Commissioner:  I  mean  as  a  matter  of  law. 
If  the  Canadian  Pacific  Railway  brought  an  added  burden  of  traffic,  the 
wear  and  tear  on  the  diamond  and  the  maintenance  of  the  rails  would 
be  an  incident  of  their  being  there? 

"  Mr.  Gravel:  Yes,  if  it  was  the  Canadian  Pacific  Railway  that 
hugely  increased  its  traffic,  it  might  be  different.  But  here,  are  three 
different  lines  paying  for  running  rights  passing  there  and  we  suffer  a 
great  deal  from  it." 

In  substance,  therefore,  he  contended  that  a  different  situation  arose  where  the 
additional  traffic  was  brought  in  by  other  lines. 

In  another  connection,  the  late  Chief  Commissioner  Mabee,  in  an  interim 
judgment  of  April  13,  1909,  re  Interlocked,  file  7815,  used  the  following 
language: — 

"  The  senior  road  is  in  possession  of  the  field  and  although  it  is 
necessary  in  the  public  interest  that,  under  proper  conditions  and  at 
proper  points,  junior  roads  should  have  the  privilege  of  crossing,  yet  it 
strikes  one  at  the  outset  that  such  privilege  shall  not  carry  with  it  any 
burdens  upon  the  senior  company  other  than  those  absolutely  necessary 
or  incidental  to  the  crossing." 
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It  is  true  that  the  expression  of  opinion  just  quoted  was  concerned  with 
the  question  of  the  liability  of  the  man  in  charge  of  the  interlocker,  but  the 
reasoning  therein  set  out  is  pertinent  to  the  construction  of  the  implication  of 
the  junior  and  senior  rule. 

In  the  Yarmouth  Case,  to  which  reference  has  been  made,  it  was  developed 
that  the  Grand  Trunk  Railway  had  made  an  agreement  with  the  Wabash 
whereby  the  traffic  of  that  railway  was  carried  over  the  crossing  in  question. 
It  was  set  out  that  the  traffic  of  the  Grand  Trunk,  including  that  of  the  Wabash 
over  the  crossing  in  question,  had  trebled  since  1881,  while  the  traffic  of  the 
Canadian  Pacific  (the  Credit  Valley)  at  the  time  in  question  was  practically 
stationary.  The  language  of  the  then  Chief  Commissioner  Killam,  in  an  interim 
judgment  dated  December  2,  1905,  is  pertinent  in  this  connection: — 

"  The  real  necessity  for  the  increased  protection  is  due  to  the  largely 
increased  traffic  upon  this  line  of  the  Grand  Trunk  Railway  Company, 
but  without  the  construction  of  the  Credit  Valley  Railway  across  the 
line  of  the  Great  Western  Railway  no  such  protection  would  even  have 
been  required." 

As  already  pointed  out,  the  decision  of  the  Chief  Commissioner  in  the 
Yarmouth  Case  turned  upon  the  implications  from  the  agreement  between  the 
parties,  but,  at  the  same  time,  he  expressed  the  opinion  that  if  the  matter  were 
being  dealt  with  independently  of  the  agreement  and  subject  to  the  existing 
practice,  the  burden  would  be  upon  the  junior  line.  This  was  said  with  full 
knowledge  of  the  existing  traffic  conditions.  While  it  may  be  contended  that 
since  the  matter  was  not  directly  involved  in  the  hearing,  the  expression  of 
opinion  was  in  the  nature  of  obiter  dicta,  yet,  at  the  same  time,  the  extreme  care 
that  characterized  the  late  Chief  Commissioner  Killam's  interpretation  of  the 
Railway  Act  justifies  great  weight  being  given  to  his  opinion. 

The  rule  is  of  long-standing.  It  is  patent  that  while  there  may  be  a  large 
increase  of  traffic  on  the  lines  of  the  senior  railway,  which  may  seem  a  con- 
siderable amount  in  connection  with  the  wear  and  tear  of  the  diamond  installed 
by  the  junior  road — the  point  which  is  concerned  in  the  present  case — at  the 
same  time  this  is  a  burden  which  must  be  borne  by  the  junior  line. 

There  may  also  be  an  increase  of  traffic  due  to  other  lines  obtaining  run- 
ning rights  over  the  tracks  of  the  senior  road. 

I  am  of  the  opinion  that  the  fact  that  one  or  more  additional  railways 
using  the  tracks  of  the  senior  line  contribute  to  the  increase  of  traffic  does  not 
differentiate  this  situation  from  one  where  the  increase  is  concerned  with  that 
of  the  senior  line  alone.  Under  these  circumstances,  the  reallocation  of  cost 
asked  for  cannot  be  allowed. 

December  12,  1922. 

Commissioner  Rutherford  concurred. 


Deputy  Chief  Commissioner  Nantel: 

The  Quebec  Railway,  Light,  Heat  and  Power  Company,  successor  to  the 
Quebec,  Montmorency  and  Charlevoix  Railway  Company,  is  asking  that  the 
cost  of  maintaining  the  diamond  installed  at  both  Crown  and  St.  Valier  streets, 
Quebec,  P.Q.,  heretofore  paid  by  them  exclusively,  be  now  distributed  between 
the  five  railways  using  the  crossings. 

The  reason  for  the  application  is  that  the  entrance  into  Quebec  over  the 
Canadian  Pacific  Railway  line  of  railway,  of  three  additional  railway  lines,  has 
caused  a  material  increase  in  the  cost  of  maintaining  the  diamond  referred  to. 
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The  railways  concerned,  apart  from  the  Canadian  Pacific,  are  the  Canadian 
National,  the  Grand  Trunk  and  the  Quebec  Central.  It  was  made  apparent, 
however,  at  the  hearing  that  the  Grand  Trunk  was  not  concerned  in  the  matter. 

I  shall  first  consider  the  matter  as  between  the  Quebec  Railway  Light, 
Heat  and  Power  Company  and  the  Canadian  Pacific  Railway  only,  the  parties 
to  the  original  agreement. 

The  question  is  whether  a  junior  corporation  having  obtained  permission 
to  cross  the  tracks  of  a  senior  one,  and,  under  the  senior  and  junior  rule,  having 
been  saddled  with  the  cost  of  operating  and  maintaining  the  crossing,  can 
subsequently  and  under  changed  conditions,  have  the  Order  modified  as  to  the 
cost  of  maintenance. 

This  rule  as  to  seniority  is  very  often  before  the  Board,  and  I  wish  to 
make  certain  reservations  with  reference  to  its  application. 

In  ordinary  instances  when  a  junior  railway  wishes  to  cross  the  line  of 
a  senior  railway,  the  cost  is  on  the  junior  line.  I  have  no  fault  to  find  with 
the  practice,  although  in  very  special  circumstances,  consideration,  I  think, 
might  be  given  as  to  whether  the  whole  cost  should  be  upon  the  junior.  Once 
the  crossing  is  established,  should  the  cost  of  maintenance  always  be  in  toto 
upon  the  junior  body,  no  matter  how  conditions  may  have  changed? 

In  a  case  where  the  city  of  Montreal  was  asking  for  permission  to  cross 
certain  streets  over  the  Grand  Trunk,  in  St.  Henry's  ward,  reported  in  Vol. 
22,  C.R.C.,  p.  444,  it  was  decided  that  in  apportioning  the  cost  of  protection  at 
railway  crossings  of  highways  which  have  been  in  existence  for  many  years, 
the  volume  of  traffic  on  the  highway  and  railway  respectively,  which  has  made 
the  crossing  dangerous,  is  an  element  to  which  more  weight  should  be  given 
than  the  question  of  seniority  merely. 

The  ruling  speaks  of  crossings  in  existence  for  many  years,  but  is  this 
element  of  long  standing  necessary  in  order  to  escape  from  the  general  rule  as  to 
seniority?  I  would  think  not.  If  the  danger  has  arisen  from  the  fact  that  the 
volume  of  traffic  has  increased,  it  should  not  matter  whether  the  crossing  has 
been  long  in  existence  or  not;  the  principle  is  the  same. 

In  most  cases  it  is  a  poor  municipality  which  makes  the  application,  and  it 
knows  just  what  the  privilege  will  cost:  two  hundred  dollars  as  an  average. 
But  supposing  that  after  a  while  it  becomes  necessary,  through  increased  traffic 
over  the  railway,  to  install  gates  and  provide  a  gate-keeper,  the  cost  will  then 
run  up  into  a  very  substantial  sum,  which  the  municipality  might  not  be  able 
to  stand.  It  probably  would  not  have  asked  for  the  privilege  if  at  the  time 
it  had  known  that  two  thousand  dollars  would  be  the  annual  charge.  Should 
it  then  be  deprived  of  the  benefit  of  a  crossing?  I  think  not.  The  remedy  is 
to  give  more  weight  to  the  element  arising  from  the  increased  utility  derived 
from  the  crossing  by  the  senior  corporation  and  apportion  the  cost  of  main- 
tenance accordingly. 

In  the  present  case,  of  course,  there  is  no  question  of  the  junior  applicant 
being  unable  to  carry  the  extra  burden  imposed  upon  it,  by  the  fact  of  the 
increased  traffic  over  the  Canadian  Pacific  tracks,  but  the  principle  is  the  same. 
The  question,  however,  has  another  aspect  and  a  more  favourable  one  to  the 
applicant,  if  we  consider  that  the  increased  burden  is  due  to  the  operation  of 
trains  owned  by  the  Canadian  National  and  the  Quebec  Central  Railways,  over 
the  Canadian  Pacific  Railway  line.  These  railways  were  brought  into  the 
matter  after  the  original  crossing  was  granted,  and  are  therefore  junior  to  all 
parties.  By  the  application  of  the  senior  and  junior  rule,  they  should  shoulder 
the  extra  burden  caused  by  their  presence. 

I  would  grant  the  application  and  redistribute  the  cost  of  maintaining  the 
crossing  and  diamond  so  as  to  include  the  railway  companies  above  mentioned, 
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which  are  junior  to  the  applicant  in  the  matter,  or  the  Canadian  Pacific  Rail- 
way Company  which  is  receiving  a  substantial  remuneration  for  the  privilege 
granted. 

Ottawa,  January  1,  1923. 


Application  of  the  City  of  Quebec  on  behalf  of  the  Quebec  Railway,  Light,  Heat 
and  Power  Company,  under  section  252  of  the  Railway  Act,  1919,  for 
authority  to  construct  the  tracks  of  the  railway  company  across  the  Can- 
adian National  Railways  at  Beauport  Road,  in  Limoilou,  P.Q. 

File  No.  29373. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

In  the  year  1919,  an  application  was  made  by  Messrs.  Chapleau  and 
Theriault,  advocates,  who  represented  that  they  were  instructed  by  the  city  of 
Quebec  to  apply  to  this  Board  for  permission  to  be  granted  to  the  Quebec  Rail- 
way, Light,  Heat  and  Power  Company,  Limited,  to  cross  the  Canadian  Northern 
Railway  tracks  along  Beauport  road  in  Limoilou  and  extend  its  electric  railway 
system  "to  the  cast  of  Limoilou  Ward.  Shortly  thereafter,  we  received  a  com- 
munication from  the  Quebec  Railway,  Light,  Heat  and  Power  Company,  but 
the  correspondence  altogether  seemed  to  look  towards  the  construction  of  a 
subway.  Early  in  1922,  we  received  a  communication  from  the  secretary  of  the 
Citizens'  Association  'of  Limoilou,  asking  that  this  Board  take  the  necessary 
steps  to  have  the  rails  of  the  Quebec  Railway,  Light,  Heat  and  Power 
Company  extended  over  the  Canadian  National  at  Beauport  road,  and,  as  a 
result,  a  hearing  was  held  in  the  city  of  Quebec  in  the  month  of  September  last, 
at  which  all  parties  were  represented. 

Everybody  seemed  extremely  reasonable.  It  seems  that,  in  the  month  of 
November,  1919,  an  agreement  was  entered  into  between  the  city  of  Quebec,  and 
the  Quebec  Railway,  Light,  Heat  and  Power  Company  providing  inter  alia  for 
the  construction  of  a  subway  by  which  this  street  was  to  be  carried  under  the 
Canadian  Northern  Railway  tracks,  and  the  street  railway  seemed  perfectly 
willing  to  abide  by  the  provisions  of  that  agreement,  and  I  think  the  same  can 
be  said  for  the  city  of  Quebec.  The  Canadian  National  Railway  did  not  oppose 
the  project,  but  objected  to  being  held  responsible  financially  for  the  cost. 

After  the  hearing,  we  had  the  whole  question  of  a  subway  very  carefully 
investigated  by  our  Engineering  Department,  and  the  report  which  we  received 
is  to  the  effect  that,  even  at  lower  water,  the  bottom  of  the  subway  would  be 
one  and  a  half  feet  below  the  level  of  the  river  and  at  high  water  in  many  cases 
it  would  be  entirely  submerged,  and  the  cost  would  probably  be  around 
$175,000,  not  to  say  anything  about  consequential  damages  of  the  cost  of  elevat- 
ing the  railway  tracks,  which  would  reach  about  $100,000.  It  would  be  a  pretty 
safe  estimate  that,  when  completed,  it  would  not  fall  far  short  of  $300,000. 

For  these  reasons,  I  think  the  subway  is  impracticable  at  the  present  time, 
but  I  also  think  the  citizens  of  that  portion  of  the  city  of  Quebec  are  entitled 
to  have  adequate  street  railway  facilities  by  the  tracks  of  the  street  railway 
crossing  those  of  the  Canadian  National  Railway.  We  have  had  an  estimate 
from  the  Canadian  National  authorities  as  to  the  cost  of  a  half-interlocking 
plant,  amounting  to  about  $9,663,  and  I,  therefore,  think  an  order  should  issue 
allowing  the  Quebec  Railway,  Light,  Heat  and  Power  Company  to  cross  the 
tracks  of  the  Canadian  National  Railway  at  Beauport  road,  in  the  City  of 
Quebec,  upon  the  installation  of  a  half-interlocking  plant,  according  to  the  plan 
and  specifications  furnished  this  Board  by  the  Canadian  National  Railway. 
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Without  any  doubt,  the  railway  crossed  the  Beauport  road  prior  to  the 
first  of  April,  1909,  and,  as  the  construction  of  this  interlocking  plant  is  a  work 
for  the  protection,  safety,  and  convenience  of  the  public,  upon  a  highway  cross- 
ing at  rail  level  which  was  in  existence  on  the  first  day  of  April,  1909,  I  think 
the  Board  is  justified  in  making  a  grant  from  the  Grade  Crossing  Fund,  and, 
therefore,  I  would  direct  that  a  grant  be  made  of  25  per  cent  of  the  total  cost 
of  the  work,  not  exceeding  $15,000,  under  the  conditions  set  forth  in  the  Statute; 
that  the  balance  of  the  cost  of  installing  the  diamond  and  inter-locking  plant 
and  connecting  the  same  with  the  gates  now  in  existence  should  be  paid  by  the 
Quebec  Railway,  Light,  Heat  and  Power  Company;  and  that  the  cost  of  main- 
taining the  diamond  and  interlocker  should  be  upon  the  Quebec  Railway,  Light, 
Heat  and  Power  Company.  As  there  are  gates  already  operated  and  main- 
tained by  the  railway  company,  they  should  be  connected  with  the  interlocking 
plant,  and  the  men  who  operate  the  gates  should  operate  the  whole  plant,  and, 
therefore,  I  think  the  maintenance  of  the  gates  should  be  borne  entirely  by  the 
Canadian  National  Railway,  and  the  cost  of  operating  the  gates  and  the  inter- 
locker should  be  paid  by  the  Canadian  National  Railway  and  the  Quebec  Rail- 
way, Light,  Heat  and  Power  Company  share  and  share  alike,  and  an  Order 
should  issue  accordingly. 

Ottawa,  January  4,  1923. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Lawrence  con- 
curred. 


Application  of  Armstrong,  Whitworth  of  Canada,  Ltd.,  Montreal,  Que.,  for  an 
Order  under  sections  3,  4  and  317  of  the  Railway  Act,  1919,  declaring 
the  legal  rates  from  and  to  the  applicant  company's  siding  at  Longueuil, 
Que.,  under  existing  tariffs,  effective  from  January  1,  1917,  to  date,  and 
for  a  ruling  affecting  all  other  lines  under  the  jurisdiction  of  the  Board 
connecting  with  the  Quebec,  Montreal  &  Southern  Railway  at  St.  Lam- 
bert, Que. 

File  6713.197. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: — 

In  the  application,  it  is  stated  that  it  is  desired  to  have  a  declaration  as  to 
the  legal  rates  "  from  and  to  our  Longueuil  siding  "  under  the  existing  tariffs 
and  under  preceding  tariffs  effective  January  1,  1917,  to  date.  It  is  set  out  that  the 
application  is  mainly  concerned  with  obtaining  a  ruling  establishing  what  are 
the  legal  rates  "  from  Montreal  terminals  to  our  sidings;"  but  that  what  is  also 
involved  is  a  ruling  affecting  all  other  lines  under  the  jurisdiction  of  the  Board 
connecting  with  the  Quebec,  Montreal  and  Southern  Railway  at  St.  Lambert. 

The  private  siding  of  the  applicant  is  stated  to  be  within  four  miles  of  the 
interchange  between  the  Grand  Trunk  and  the  Quebec,  Montreal  and  Southern 
Railways  at  St.  Lambert.   This  is  not  contested. 

Between  Longueuil,  Que.,  a  local  point  on  the  Quebec,  Montreal  and 
Southern  Railway,  and  stations  on  the  Grand  Trunk  Railway,  also  other  lines, 
there  are  published  in  tariffs  on  file  joint  through  class  and  commodity  rates 
on  various  commodities. 

St.  Lambert,  Que.,  is  a  station  located  on  the  Canadian  National,  Central 
Vermont,  Grand  Trunk  and  Quebec,  Montreal  and  Southern  Railways.  There 
are  published  class  and  commodity  rates  in  effect  between  St.  Lambert  and 
other  stations  on  the  Grand  Trunk  Railway,  as  well  as  other  lines. 

There  is  direct  connection  and  interchange  of  traffic  at  St.  Lambert  between 
the  Grand  Trunk  and  Quebec,  Montreal  and  Southern  Railways.   Longueuil  is 
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a  separate  station  on  the  Quebec,  Montreal  and  Southern  Railway  on  its  line 
running  easterly  from  St.  Lambert,  but  is  within  four  miles  of  the  point  of  inter- 
change at  St.  Lambert. 

Under  the  provisions  of  the  Interswitching  Order  (General  Order  No.  252) 
and  tariffs  of  railways  giving  effect  thereto,  it  is  provided  that  on  interswitch- 
ing service  on  carload  traffic  from  or  to  connecting  railways  at  junction  points 
for  any  distance  not  exceeding  four  miles,  there  shall  be  on  this  traffic,  loaded 
or  to  be  unloaded  on  private  sidings,  as  the  interswitching  rate  of  the  terminal 
carrier  a  charge  of  1  cent  per  100  pounds  (subject  to  a  minimum  charge  as 
stipulated) ;  and  on  non-competitive  traffic  the  line-haul  carrier  absorbs  one- 
half  cent  per  100  pounds.  In  sum,  then,  under  the  Interswitching  Order,  the 
rate  to  private  sidings  within  four  miles  of  the  point  of  interchange  is  1  cent 
over  the  rate  applying  to  the  junction  point,  the  delivering  line  receiving  this 
1  cent,  collecting  one-half  cent  from  the  consignor  or  consignee,  while  the  line 
carrier  absorbs  the  other  one-half  cent.  It  is  contended  that  the  provisions  of 
the  Interswitching  Order  should  apply,  and  that  the  rates  operative  should  be 
the  rates  from  the  Montreal  terminals  to  St.  Lambert,  plus  one-half  cent  for 
interswitching. 

There  are  in  force  between  Longueuil,  Que.,  a  local  point  on  the  Quebec, 
Montreal  and  Southern  Railway,  and  stations  on  the  Grand  Trunk  Railway, 
also  other  lines,  tariffs  providing  for  joint  through  class  and  commodity  rates 
on  various  commodities.  The  charge,  if  applied  under  the  Interswitching 
Order,  works  out  on  a  lower  figure.  It  is  contended  by  the  applicant  that  this 
lower  charge  should  be  applied;  and  it  is  stated  that  under  the  decisions  of  the 
Board  it  has  been  held  that  where  there  is  ambiguity  in  regard  to  tariff  pro- 
visions, the  tariff  should  be  construed  strictly  against  the  railway;  and  it  is, 
therefore,  claimed  that  the  lower  charge  under  the  Interswitching  Order  should 
apply. 

In  this  connection,  council  for  the  Grand  Trunk  contested  the  applicability 
of  the  interswitching  charge  as  ousting  a  published  joint  rate.  He  contended 
that  there  was  only  one  legal  rate  applicable,  viz.,  the  joint  rate  as  filed.  In 
effect,  also,  the  railway  companies  concerned  contended  that  the  application  of 
the  rate  to  St.  Lambert,  plus  the  interswitching  toll,  was  equivalent  to  a  com- 
bination of  local  rates.  It  was  admitted  that  there  was  no  question  as  to  the 
powers  of  the  Board  to  declare  what  should  be  a  reasonable  through  rate  for  the 
future  between  the  points  in  question.  But  it  is  contended,  in  substance,  that 
there  can  only  be  one  through  rate  in  existence  and  that  this  cannot  be  ousted 
by  any  lower  combination,  no  matter  how  arrived  at.  Counsel  for  the  Quebec, 
Montreal  and  Southern  stated: 

M  It  has  been  decided  by  your  Board  that  as  long  as  a  through  joint 
rate  is  in  effect  between  two  points,  that  is  the  only  legal  rate,  irrespec- 
tive of  combinations  which  may  be  lower." 

Counsel  for  the  Grand  Trunk  referred  to  the  decision  in  the  Getzler  Case — 
Board's  Orders  and  Judgments,  Vol.  VI,  No.  10.  In  that  case,  applicant  desired 
to  use  a  combination  of  a  class  rate  from  Welland  to  Hamilton  plus  a  com- 
modity rate  from  Hamilton  to  Montreal  to  take  the  place  of  the  published 
through  rate,  the  combination  in  question  being  lower.  In  the  decision  in  ques- 
tion reference  was  made  to  the  Board's  decision  re  Joint  and  Local  Tolls,  10 
Can.  Ry.  Cas.,  343,  and  the  following  language  which  occurs  on  p.  344  was 
quoted : 

"  It  is  a  fundamental  proposition  under  the  policy  outlined  by  the 
Railway  Act  that  when  a  rate,  whether  joint  or  whether  limited  to  points 
on  one  line  of  railway  alone,  has  come  into  force  in  conformity  with  the 
provisions  of  the  Railway  Act,  it  is  the  only  legal  rate  in  respect  of  the 
traffic  mentioned  and  between  the  points  mentioned." 
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The  judgment  continued  by  stating  there  was  no  question  as  to  the  rate 
from  Welland  having  been  the  rate  legally  in  force. 

It  is  contended  by  Counsel  for  the  Grand  Trunk,  as  I  understand  his 
submission,  that  the  ruling  in  the  Getzler  Case  is  conclusive  as  to  the  legal 
inapplicability  of  the  interswitching  charge  to  the  movement  in  question. 

There  is  also  raised  in  the  written  submission  and  in  the  discussion  the 
question  of  what  is  covered  by  the  provisions  of  section  2,  subsection  (b)  of 
General  Order  No.  252.  This  provides  that  General  Order  No.  252,  dated  Octo- 
ber 26,  1918,  does  not  apply  to  "  joint  movements  which  both  begin  and  end  in 
the  same  terminal  or  group  of  terminals  or  adjoining  switching  districts." 
Counsel  for  the  Quebec,  Montreal  and  Southern  contended  that  the  traffic  to  or 
from  Montreal  terminals  was  exempted  by  the  above  clause  from  the  scope  of 
the  order.  The  position  of  the  Grand  Trunk  was  rather  a  suggestion  than  a 
declaration  that  it  was  so  exempted. 

The  two  points  involved,  then,  are:  (1)  the  effect  on  the  situation  of  a 
legally  filed  and  published  joint  rate,  and  (2)  the  effect  of  subsection  (b)  of 
section  2  of  the  General  Interswitching  Order. 

The  present  application  involves  another  link  in  the  lengthening  chain  of 
interpretation  of  the  Board's  orders  in  regard  to  interswitching,  and  reference 
to  the  record  of  the  rulings  thereon  is  necessary. 

With  a  view  to  establishing  some  fixed  basis  for  tolls  covering  interswitch- 
ing service,  and  after  careful  consideration  of  the  submissions  of  the  various 
interests,  the  Board  issued  Order  No.  4988  (General  Order  No.  11)  dated  8 
July,  1908,  clauses  4  and  5  of  which  reads: — 

"  4.  Upon  traffic  destined  to  consignees  located  upon  or  reasonably 
convenient  to  tracks  other  than  those  of  the  contracting  carrier,  or  to 
consignees  who  have  customarily  required  such  other  carrier's  delivery, 
the  contracting  carrier  may  from  the  interswitching  service  rendered 
necessary  for  such  delivery  charge  and  collect  an  additional  toll  of  not 
more  than  ten  (10)  cents  per  ton  for  any  distance  not  exceeding  four  (4) 
miles,  nor  more  than  one  dollar  and  a  half  ($1.50)  as  the 
minimum,  and  four  dollars  ($4)  as  the  maximum,  per  carload; 
and  the  interswitching  toll  of  the  carrier  which  performs  such 
service  shall  not  be  more  than  twenty  (20)  cents  per  ton,  nor  more  than 
three  dollars  ($3)  as  the  minimum,  and  eight  dollars  ($8)  as  the  maxi- 
mum, per  carload,  provided  that  the  contracting  carrier  shall  not  thereby 
be  required  to  reduce  its  revenue  below  eight  dollars  ($8)  per  carload." 

"  5.  Distance  shall  be  computed  to  or  from  the  nearest  point  of 
interchange." 

From  the  beginning  of  the  consideration  of  the  matter  of  interswitching, 
the  record  shows  clearly  that  the  Board  regarded  these  interswitching  move- 
ments within  4  miles  of  the  junction  or  interchange  point  as  being  joint  rates 
and  the  tariffs  issued  covering  same  as  joint  tariffs.  The  Order  fixed  the 
maximum  joint  rates  for  the  movements  concerned.  The  late  Chief  Traffic 
Officer's  report  of  December  18,  1907,  which  was,  at  the  direction  of  the  Board, 
forwarded  to  the  various  interests  on  January  15,  1908,  for  their  observations 
so  indicated.  The  reply  of  the  Canadian  Freight  Association  on  behalf  of  the 
railways,  dated  May  11,  1908,  recognized  this  point  and  submitted  their  objec- 
tions thereto. 

Shortly  after  the  promulgation  of  Order  No.  4988  and  the  issuance  by  the 
railways  of  their  tariffs  covering  interswitching,  a  complaint  was  made  by 
Messrs.  Thomas  Brothers,  of  St.  Thomas,  Ont.,  that  with  respect  to  carload 
traffic  from  Grand  Trunk  points  to  Mile  End  on  the  Canadian  Pacific  Railway, 
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near  Montreal,  the  Canadian  Pacific  Railway  exacted  charges  in  excess  of  those 
prescribed  in  Order  No.  4988,  the  railway  contending  the  Order  applied  only  to 
traffic  interswitched  a  distance  not  exceeding  four  miles  within  station  yard 
limits,  and  consequently  since  Mile  End  was  a  separate  station  they  were 
within  their  rights  in  charging  the  local  rate  from  the  interchange  point  with 
the  Grand  Trunk,  viz.,  Jacques  Cartier  Junction.  A  similar  complaint  arose  at 
Ottawa  covering  traffic  reaching  there  over  the  Grand  Trunk  for  the  Matthews 
Company,  of  Hull,  Que.,  located  on  the  Canadian  Pacific  Railway  within  a 
distance  of  four  miles  from  the  point  of  interchange.  There  were  other  com- 
plaints of  similar  character.  The  underlying  principle  of  the  order  was  that 
interswitched  traffic  within  the  distance  named  therein  was  joint  traffic.  It  was 
recognized,  however,  that  to  require  each  company  to  file  separate  joint  tariffs 
from  all  of  its  stations  to  all  points  on  the  lines  of  connecting  companies  within 
four  miles  of  the  junction  point  would  entail  much  delay,  labour  and  expense, 
besides  unduly  multiplying  tariffs;  therefore,  the  uniform  system  prescribed  in 
the  Interswitching  Order — virtually  a  single  joint  tariff— was  substituted. 

The  Board  has  recognized  the  charge  under  the  Inter swicthing  Order  as 
being  a  joint  through  rate  and  not  a  mere  combination  of  rates.  From  a  mem- 
orandum of  the  late  Chief  Traffic  Officer  of  the  Board,  dated  January  10,  1910, 
the  following  excerpt  is  taken: — 

"  In  my  report  of  March  27,  1909,  I  took  the  ground  that  the  under- 
lying principle  of  Order  4988  is  that  interswitched  traffic  is  joint  traffic 
as  referred  to  in  the  Railway  Act,  and  that  section  333  applies  whether 
the  haul  of  either  company  be  one  mile  or  one  hundred  miles.  This  view 
is  laid  down  in  the  late  Chief  Commissioner's  judgment  in  the  first  inter- 
switching case  that  came  before  the  Board — the  London  Case.  It  was 
recognized,  however,  that  to  require  each  company  to  file  separate  joint 
tariffs  from  all  its  stations  to  all  points  on  the  lines  of  connecting  com- 
panies within  four  miles  of  the  junction  point  would  entail  much  delay, 
labour  and  expense,  besides  unduly  multiplying  tariffs;  therefore  the 
uniform  system  prescribed  in  the  General  Interswitching  Order — virtu- 
ally a  single  joint  tariff — was  substituted.' 1 

Thereafter,  having  in  view  the  complaint  referred  to  above  and  on  consid- 
eration of  the  report  of  its  Chief  Traffic  Officer,  the  Board  under  date  of  January 
21,  1910,  issued  Circular  No.  45  reading: — 

"  Differences  of  opinion  appear  to  have  arisen  between  some  of  the 
railway  companies  and  the  public  as  to  the  scope  of  the  Order  of  the 
Board  No.  4988,  dated  July  8,  1908,  known  as  the  General  Interswitching 
Order,  and  judging  from  their  interswitching  tariffs,  these  differences  do 
not  seem  to  be  non-existent  as  between  the  companies  themselves. 

"  While  of  opinion  that  the  language  of  the  order  is  clear  beyond 
misinterpretation,  the  Board  declares  that,  for  the  purposes  of  the  order,  

"  (a)  The  maximum  interswitching  distance  is  unqualified  and 
means,  as  stated,  '  any  distance  not  exceeding  four  miles 
from  the  nearest  point  of  interchange/  regardless  of  the  location  of  the 
point  of  interchange,  or  of  station  yard  limits,  or  any  other  limits  or 
boundaries. 

"  (b)  Clause  10  of  the  orders  refers,  as  stated  to  '  ordinary  freight 
service  from  station  to  station/  that  is,  traffic  originating  at  the  common 
point,  as  distinguished  from  interswitched  joint  traffic.,, 

Following  this,  the  Canadian  Pacific,  Grand  Trunk  and  Montreal  Terminal 
Railways  on  March  4,  1910,  applied  to  the  Board  for  an  Order  interpreting  the 
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provisions  of  the  General  Interswitching  Order.  Paragraph  1  of  the  application 
reads  in  part  as  follows: — 

"  The  contention  of  the  Railway  Companies  has  been  that  the  order 
above  referred  to  should  not  be  interpreted  as  fixing  joint  rates  from  and 
to  all  points  within  four  miles  of  the  point  of  connection  or  interchange 
but  that  it  was  intended  to  apply  entirely  to  interswitching  between  two 
carriers  in  the  same  terminal." 

The  matter  was  heard  at  sittings  at  Ottawa  on  June  22,  1910,  and  covered 
by  Order  No.  12501.  The  judgment  of  the  Board  rendered  November  26,  1910, 
is  quoted  below: — 

"  In  an  application  dated  March  4,  1910,  the  Board  is  asked  by  the 
Canadian  Pacific  Railway  Company,  the  Grand  Trunk  Railway  Com- 
pany, and  the  Montreal  Terminal  Company,  for  an  order  interpreting 
the  provisions  of  the  Order  of  the  Board  No.  4988,  and  known  as  the 
General  Interswitching  Order,  dated  the  8th  day  of  July,  1908. 

*  Counsel  for  the  applicants,  and  representatives  of  the  Montreal 
Board  of  Trade  and  Canadian  Manufacturers'  Association  were  heard 
at  the  traffic  sittings  at  Ottawa  on  the  22nd  June,  last. 

"  The  object  of  having  a  general  interswitching  Order  is  to  make  the 
rate  for  the  performance  of  an  interswitching  service  uniform  on  all 
railways  under  the  jurisdiction  of  the  Board,  no  matter  what  the  extent 
of  the  movement  (provided  it  is  within  the  limit  mentioned  in  the  order) , 
or  the  time  or  labour  required  in  performing  it.  The  order  enables  the 
shipping  public  and  the  railway  companies  to  know  exactly  what  service 
must  be  performed  as  interswitching,  how  much  the  company  that  per- 
forms the  service  is  to  receive,  and  how  much  the  shipper  or  consignee  is 
to  pay  for  it.  At  some  points,  on  account  of  local  conditions,  the  pro- 
visions of  the  order  are  not  so  advantageous  to  the  railway  companies 
as  they  are  at  others,  and  in  some  cases  one  railway  company  may  have 
to  do  more  than  another  to  earn  the  toll;  but  such  conditions  may,  to 
some  extent,  be  inevitable  under  a  general  order  made  to  apply  every- 
where ;  and  there  is  a  certain  amount  of  reciprocity  in  the  working  out  of 
the  order  which  should  even  up  matters  between  the  railways. 

"  But  the  intention  of  the  Board  in  passing  the  order  was  chiefly  to 
benefit  the  public  by  establishing  a  uniform  rate  and  conditions  of  ser- 
vice for  interswitching  This  is  well  described  by  the  late  Chief  Com- 
missioner Killam  in  his  judgment  in  the  London  Interswitching  Case  in 
which  he  said: — 

1  With  the  progress  of  invention,  new  enterprises  are  continu- 
ally supplanting  or  injuring  old  ones  to  the  ruin  or  loss  of  those 
interested  in  the  former.  Railways  have  not  only  directly  affected 
in  this  way  former  modes  of  transportation,  but  they  have  also  been 
instrumental  in  building  up  particular  localities  or  enterprises  at  the 
expense  of  others.  It  has  never  been  the  policy  of  the  law  to  afford 
compensation  for  losses  thus  occasioned.  When  the  legislature 
authorizes  the  construction  of  new  lines  of  railway  in  competition 
with  those  formerly  existing,  this  is  not  done  with  a  view  to  benefit 
the  promoters  of  the  new  lines  or  to  injure  those  interested  in  the  old 
ones,  but  solely  for  the  public  good. 

'  The  provisions  of  the  Railway  Act  which  require  railway  com- 
panies thus  to  interchange  traffic  at  connecting  points  are  introduced, 
not  for  the  purpose  of  benefitting  one  railway  company  at  the 
expense  of  another,  but  solely  in  the  interest  of  the  public.   The  law 
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cannot  recognize  anything  in  the  nature  of  a  good-will  of  the  busi- 
ness of  either  railway  company  thus  affected  for  which  another 
should  give  compensation.  In  my  opinion,  the  division  between  rail- 
way companies  of  the  joint  rates  for  traffic  thus  interchanged  should 
be  made  upon  the  principle  of  giving  reasonable  compensation  for 
the  services  and  facilities  furnished  by  the  respective  companies  in 
respect  of  the  particular  traffic  thus  interchanged,  and  not  by  refer- 
ence to  the  magnitude  of  the  business  of  one  company  or  the  other 
at  particular  points  or  the  respective  advantages  which  each  can 
offer  to  the  other  there,  or  a  comparison  of  the  loss  which  the  one  is 
likely  to  sustain  with  the  gain  likely  to  accrue  to  the-  other  from 
the  giving  of  the  facilities  which  the  law  requires.' 

"  From  what  I  have  said  and  quoted,  I  think  it  is  abundantly  clear 
that  an  order  such  as  the  one  before  us,  which  is  applicable  at  practically 
all  points  of  interchange  and  to  all  roads  under  our  jurisdiction,  must 
contain  arbitrary  provisions  which  may  appear  easier  to  apply  in  some 
places  than  in  others,  but  which,  nevertheless,  must  be  enforced  in  the 
same  manner  at  all  points. 

"  The  feature  of  the  order  to  which  the  applicants  have  chiefly 
addressed  themselves  is  the  provision  which  makes  it  applicable  to  any 
interswitching  movement  not  exceeding  four  miles  from  the  nearest  point 
of  interchange.  To  quote  the  application,  the  Board  is,  asked  1  to  define 
whether  or  not  the  term  '  interswitching  '  as  used  in  the  order,  embrace's 
the  carriage  of  traffic  from  one  point  outside  to  a  point  within  a  terminal 
involving  the  haulage  of  goods  from  a  point  of  connection  which  is  a 
station,  to  a  terminal,  within  a  distance  of  four  miles;'  in  other  words, 
to  say  that  what  they  recognize  to  be  an  interswitching  radius  of  four 
miles  in  one  place  may  be  cut  down  to  an  actual  one-mile  or  two-mile 
radius  in  another.  The  effect  of  this  would  be  to  destroy  the  equality 
principles  of  the  order,  and  open  the  door  to  the  giving  of  an  undue 
preference  to  one  locality  over  another.  The  order  clearly  means  what 
it  says,  four  miles  from  the  nearest  point  of  interchange,  and  I  cannot 
see  that  it  was  ever  the  intention  of  the  Board  to  put  any  limitation  on 
this  four-mile  provision  and  I  do  not  think  it  would  be  wise  for  the 
Board  to  do  so  now. 

"  Apparently  some  of  the  companies  to  which  the  Order  applies  have 
not  been  complying  with  its  provisions,  but  have  collected  larger  tolls  than 
they  are  entitled  to.  In  such  cases,  the  courts  of  law  provide  a  means 
for  obtaining  redress.  The  true  meaning  of  the  order,  with  regard  to 
the  four-mile  limit,  was  made  clear  to  the  companies  by  Circular  No. 
45,  issued  by  the  Order  of  the  Board  on  the  21st  of  January  last,  which 
said: — 

"  The  maximum  interswitching  distance  is  unqualified,  and 
means,  as  stated  '  any  distance  not  exceeding  four  miles  .... 
from  the  nearest  point  of  interchange  '  regardless  of  the  location  of 
the  point  of  interchange,  or  of  station  yard  limits,  or  any  other 
limits  or  boundaries." 

"  That  being  the  meaning  of  the  order,  and  the  railway  companies 
having  been  by  that  circular  told  what  the  meaning  was,  there  is  really 
nothing  new  to  interpret  and  the  present  application  should,  therefore,  be 
dismissed. 

"  The  other  feature  of  the  application  relates  to  clause  10  of  the 
order,  the  purpose  of  which  was  to  protect  the  railway  companies  at 
points  of  interchange  against  possible  misinterpretation  by  shippers, 
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who  might  claim  the  substitution  of  the  interswitching  toll  for  the  local 
tariff  rate  on  a  purely  local  movement  of  one  company.  I  am  unable  to 
see  how  any  railway  company  could  read  into  this  clause  any  other  than 
its  true  meaning,  namely,  that  the  interswitching  toll  of  the  company 
which  performs  the  terminal  service  does  not  supersede  or  modify  any 
local  freight  rate  published  by  that  company  to  apply  to  its  ordinary  or 
local  freight  traffic  between  any  two  of  its  own  stations. 

"  To  dispose  of  a  question  which  arose  at  the  hearing,  I  would  add 
that  the  order  was  not  intended  to  apply,  and  is  not  applicable,  to  traffic 
loaded  at  a  point  on  one  railway  and  destined  to  a  point  on  another 
railway  within  the  same  switching  district,  or  within  adjoining  switching 
districts,  covered  by  local  switching  tariffs  to  and  from  the  point  of  inter- 
change." 

Order  No.  4988  (General  Order  No.  11)  remained  in  effect,  without  amend- 
ment, until  the  issuance  of  General  Order  No.  230,  dated  May  17,  1918.  The 
effective  date  of  General  Order  No.  230  was  postponed  by  General  Orders  Nos. 
239,  243  and  250,  and  rescinded  by  General  Order  No.  252  dated  October  26, 
1918.  The  latter  order  took  the  place  of  the  orders  rescinded  and  the  schedules 
giving  effect  to  it  became  operative  January  1,  1919.  The  provisions  of  Gen- 
eral Orders  Nos.  230  and  252,  so  far  as  they  concern  the  question  at  issue,  are 
the  same  and,  therefore,  it  is  only  necessary  to  quote  the  following  provisions 
of  General  Order  No.  252  which  are  applicable: — 

"  1.  For  the  interpretation,  application  and  operation  of  this  order, — 
"  (a)  '  Interswitching '  means  the  movement  of  freight  in  cars 
between  the  unloading  or  loading  tracks  of  one  carrier,  hereinafter 
called  the  '  terminal  carrier,'  and  the  point  of  interchange  with 
another  carrier  by  whom,  singly  or  jointly  with  a  further  carrier, 
the  said  traffic  has  been  carried  from  its  point  of  shipment  or  is  to 
be  carried  to  its  destination,  hereinafter  called,  singly  or  jointly,  the 
1  line  carrier/  both  the  terminal  carrier  and  the  line  carrier  which 
interchanges  with  the  terminal  carrier  being  subject  to  the  jurisdic- 
tion of  the  Board,  the  said  movement  being  performed  with  or  with- 
out the  aid  of  an  intermediate  carrier  whether  subject  or  not  subject 
to  the  jurisdiction  of  the  Board,  hereinafter  called  the  '  intermediary.' 

"  (b)  The  1  interchange '  means  the  junction  between  the  ter- 
minal carrier  and  the  line  carrier,  or  between  the  terminal  carrier 
and  the  intermediary,  nearest  to  the  point  of  loading  or  unloading  of 
the  car. 

"  3.  Provided  that  no  terminal  carrier  or  intermediary  shall  be 
obliged  hereunder  to  make  any  movement  exceeding  the  distances  herein 
specified  at  the.  tolls  herein  prescribed,  and  that  the  said  distances  be 
irrespective  of  the  location  of  the  interchange  or  of  yard  limits  or 
boundaries. 

"  5.  If  the  traffic  is  loaded  or  unloaded  upon  private  sidings  connect- 
ing with  the  railway  of  the  terminal  carrier,  or  directly  from  or  into  an 
industry,  elevator  or  yard  abutting  upon  its  tracks  (commonly  known  as 
industrial  sidings),  or  in  any  public  stockyard,  the  toll  of  the  terminal 
carrier  shall  not  exceed  one  cent  per  100  pounds  for  the  actual  weight 
thereof,  subject  to  the  minimum  weight  of  the  line  carrier's  tariff,  for  any 
distance  within  and  including  four  miles  from  the  interchange;  except 
that  the  terminal  carrier  shall  be  entitled  to  a  minimum  charge  of  three 
dollars  per  carload  of  traffic  included  in  the  seventh,  eighth  and  tenth 
classes  of  the  Canadian  Freight  Classification,  and  five  dollars  per  car- 
load of  all  other  traffic. 
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"  7.  Not  less  than  the  following  proportions  of  the  tolls  herein  pres- 
cribed shall  be  absorbed  in  the  rate  of  the  line  carrier  and  the  remainder 
shall  be  an  addition  thereto.  . 

"  One-half  of  the  tolls  charged  by  the  terminal  carrier  under  section 
5  as  qualified  by  section  9.  g  .    V.  . 

"  Provided  that  the  line  carrier  may,  unless  its  tariff  rate  is  lower, 
charge  and  collect  twelve  dollars  per  car  for  its  haul  between  the  inter- 
change and  the  point  of  shipment  or  destination  when  by  reason  of  such 
absorption  its  line  charges  would  otherwise  be  less  than  that  amount." 

It  would  appear,  on  consideration  of  the  record  set  out,  that  General  Order 
No.  252  in  no  way  varies  the  scope  of  Order  No.  4988  (General  Order  No.  11) 
in  respect  of  the  matters  concerned  in  this  application. 

In  order  to  clarify  the  situation,  reference  may  be  made  to  the  tariffs  issued 
giving  effect  to  the  provisions  of  the  General  Orders  above  referred  to.  In  sum- 
mary form,  the  situation  is  as  follows: — 

The  various  railways  issued  their  individual  tariffs  covering  interswitching 
but  adopted  practically  a  uniform  wording  and  it  is  sufficient  for  the  purpose  of 
this  application,  to  deal  with  the  tariffs  of  the  Quebec,  Montreal  and  Southern 
Railway.  This  company's  tariff  C.R.C.  No.  254,  issued  September  27,  1908, 
provided: — 

"  At  stations,  as  per  list  below,  where  track  connection  is  made  with 
other  railway  companies,  an  interswitching  rate  of  one  (1)  cent  per  100 
pounds,  minimum  $3  per  car  and  maximum  $8  per  car,  will  be  charged 
by  the  Q.M.  &  S.  and  N.J.  Rys.,  for  switching  carload  traffic  from  or  to 
sidings  of  these  companies  and  the  nearest  interchange  track  with  con- 
necting railways  providing, — 

"  (a)  The  point  of  interchange  is  located  within  the  yard  limits 

of  the  same  station,  and  not  more  than  four  miles  distant  from  the 

siding  on  which  the  freight  is  loaded  or  delivered. 

"  (b)  The  traffic  is  from  or  to  a  point  on  which  the  connecting 

carrier  receives  a  road  haul." 

It  will  be.  noted  that  the  interswitching  was  confined  to  traffic  where  the 
point  of  interchange  was  located  within  the  yard  limits  of  the  same  station;  in 
other  words,  this  tariff  contained  the  provision  which  gave  rise  to  complaints 
and  subsequent  action  by  the  Board,  as  already  described  herein.  Tariff  C.R.C. 
No.  409,  issued  April  25,  1911,  cancelling  C.R.C.  No.  254,  and  giving  effect  to 
the  Board's  Order  No.  4988  in  accordance  with  the  judgment  herein  before 
quoted,  provided: — 

"  At  junction  stations,  as  per  list  below,  where  track  connection  is 
made  with  other  railway  companies,  an  interswitching  rate  of  one  (1) 
cent  per  100  pounds,  minimum  $3  per  car  and  maximum  $8  per  car  will 
be  charged  by  the  Quebec,  Montreal  and  Southern  or  Napierville  Junc- 
tion Railways,  for  switching  carload  traffic  from  or  to  sidings  of  the 
Quebec,  Montreal  and  Southern  or  Napierville  Junction  Railways,  and 
the  nearest  interchange  track  with  connecting  railways,  providing: — 

"  (a)  The  point  of  interchange  is  not  more  than  four  miles  from 

the  siding  on  which  the  freight  is  loaded  or  delivered. 

"  (b)  The  traffic  is  from  or  to  a  point  on  which  the  connecting 

carrier  receives  a  road  haul." 

It  is  observed  that  this  tariff  deleted  the  words  "  Located  within  the  yard 
limits  of  the  same  station;"  and  with  the  elimination  of  this  restriction  the  literal 
reading  of  the  tariff  conformed  with  the  order.   There  was  no  further  change  in 
52614—2 
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these  tariff  provisions  until  the  issuance  of  C.R.C.  No.  558,  December  4,  1915, 
which  contained  the  same  wording  as  C.R.C.  No.  409,  with  the  addition  of 
another  paragraph  dealing  with  traffic  to  and  from  team  or  shed  tracks,  or 
private  sidings  used  by  other  than  the  owner  or  lessee  thereof,  and  which  is  not 
relevant  to  the  present  application.  The  next  tariff  was  C.R.C.  No.  677,  effec- 
tive January  1,  1919,  in  accordance  with  General  Order  No.  252,  which,  in  turn, 
was  reissued  effective  March  14,  1919,  in  C.R.C.  No.  682,  which  is  the  tariff 
now  in  effect.  So  far  as  applicable  here,  the  provisions  in  these  two  tariffs  are 
the  same.    The  relevant  rules  in  the  current  tariff  read: — 

"  At  junction  stations,  shown  below,  where  track  connection  exists 
with  other  railways,  the  following  interswitching  rates  will  apply  for  any 
distance  not  exceeding  four  miles. 

"  Rule  1. — On  all  traffic  loaded,  or  to  be  unloaded,  on  private  sidings 
on  this  railway,  or  directly  from,  or  into  an  industry,  elevator  or  public 
stockyard,  abutting  upon  its  tracks.  One  cent  per  100  pounds,  subject 
to  the  minimum  weight  of  the  line  carrier's  tariff  but  in  no  case  less 
than — 

$3  per  car  on  7th,  8th  and  10th  class  traffic  (as  per  Canadian 
Freight  Classification) . 

$5  per  car  on  all  other  traffic. 
"Rule  6. — The  rates  named  in  this  section  do  not  apply: — 

"  (a)  to  tracks  used  by  this  railway  for  the  transfer  of  freight 
between  cars  and  its  freight  warehouse,  or  for  the  purpose  of  tran- 
shipment from  car  to  car,  nor  to  tracks  otherwise  set  apart  for  its 
own  working  purposes,  except  team  tracks; 

"  (6)  to  joint  movements  which  both  begin  and  end  in  the  same 
terminal  or  group  of  terminals. or  adjoining  switching  districts; 

"  (c)  to  cars  which,  having  been  once  properly  interswitched 
for  unloading,  are  reconsigned  for  unloading  elsewhere  within  the 
same  terminal  or  group  of  terminals; 

"  (d)  to  cars  that  have  once  been  placed  by  road  haul  carrier, 
and  subsequently  ordered  for  delivery  on  this  railway's  tracks. 
"  Rule  7. — The  distance  of  four  miles  as  shown  in  this  section  shall 
be  computed  to  or  from  the  nearest  point  of  interchange  with  the  ter- 
minal carrier." 

It  would  appear  that  the  wording  of  the  schedules  issued  in  accordance 
with  General  Order  No.  252  has  not,  since  the  issuance  of  Quebec,  Montreal  and 
Southern  tariff  C.R.C.  No.  409,  in  any  way  limited  or  restricted  the  conditions 
previously  applicable  with  respect  to  interswitching  movements  governing  traffic 
for  any  distance  not  exceeding  four  miles  from  the  point  of  interchange  irrespec- 
tive of  the  location  of  the  interchange  of  yard  limits  or  boundaries. 

The  provisions  of  subsection  (6),  section  2  of  the  General  Order  No.  252 
should  now  be  considered.  At  the  hearing,  counsel  for  the  Quebec,  Montreal 
and  Southern  contended  that  the  movement  between  Jacques  Cartier  Junction 
and  Longueuil  was  between  points  within  adjoining  switching  districts.  In 
the  course  of  the  hearing,  an  attempt  was  made  to  obtain  from  the  railways  a 
definite  expression  of  opinion  as  to  how  the  areas  of  adjoining  switching  dis- 
tricts in  the  territory  in  question  were  defined.  The  following  is  excerpted  from 
the  evidence: — 

"  The  Assistant  Chief  Commissioner:  Here  we  are  concerned 
with  the  adjoining  switching  district,  but  you  have  not  made  it  clear 
how  you  define  these  areas. 
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"Mr.  Beique:  Well,  the  switching  district  of  the  Grand  Trunk 
extends  to  Jacques  Cartier  Junction.  I  think  if  the  Board  wants  me  to 
establish  that  I  can  do  so. 

"  The  Assistant  Chief  Commissioner:  I  want  to  get  it  on  the 
record. 

"  Mr.  Beique:  And  it  extends  to  St.  Lambert,  and  Longueuil  is 
within  the  switching  area  of  St.  Lambert.  It  is  certainly  an  adjoining 
switching  district.  Otherwise  if  Longueuil  is  not  within  the  Montreal 
switching  district,  then  certainly  the  interswitching  order  should  not 
apply  to  Longueuil  as  regards  St.  Lambert.  St.  Lambert  must  be  in  the 
interswitching  district,  or  Longueuil  would  not  be. 

"  The  Assistant  Chief  Commissioner:  Are  there  any  documents 
available  defining  what  is  in  the  Montreal  switching  district? 

"  Mr.  MacDonald:  St.  Lambert  never  was  in  the  interswitching 
district.  Longueuil  was.  We  have  carried  a  class  scale  of  rates  in  that 
case.  In  the  case  of  St.  Lambert  there  is  a  minimum  class  scale  24  cents 
first-class.  But  we  have  never  recognized  St.  Lambert  as  being  within 
the  interswitching  zone  from  this  side  of  the  bridge,  figuring  that  there 
was  a  very  expensive  haul  involved  there,  and  that  we  would  be  justi- 
fied in  excluding  St.  Lambert  from  Montreal  rates.  St.  Lambert  never 
was  in  the  Montreal  district. 

"The  Assistant  Chief  Commissioner:  As  to  the  adjoining 
switching  districts,  do  you  say  St.  Lambert  is  an  adjoining  switching 
district? 

"Mr.  MacDonald:  I  think  the  idea  in  referring  to  that  is  this: 
recognizing  that  St.  Lambert  is  within  the  switching  district  compared 
with  Longueuil,  and  Montreal  being  contiguous,  they  are  more  or  less 
adjoining  districts. 

"  The  Assistant  Chief  Commissioner:  Your  interpretation  is  that 
they  are  adjoining  districts  and  not  controlled  by  switching  rates. 

"  Mr.  MacDonald:  No,  sir. 

"Mr.  Beique:  I  think  if  St.  Lambert  is  not  within  the  switching 
district  of  Montreal,  then  certainly  the  interswitching  rule  cannot  be 
applied  to  Longueuil,  because  it  would  be  more  than  four  miles." 

This  discussion  was  not  very  conclusive.  Counsel  for  the  Quebec,  Montreal 
and  Southern  expressed  the  opinion  that  the  Grand  Trunk  switching  district 
extended  to  St.  Lambert.  Mr.  MacDonald,  the  Grand  Trunk  representative, 
stated:  "St.  Lambert  never  was  in  the  Montreal  district;"  and  his  answer  to 
inquiry  as  to  adjoining  switching  districts  is  also  above  quoted. 

The  object  of  incorporating  subsection  (6)  of  section  2  in  the  General 
Order  was  to  dispose  of  questions  which  had  arisen  and  to  give  effect  to  what 
is  stated  in  the  last  paragraph  of  the  judgment  of  the  Board  of  November  26, 
1910  (already  quoted  herein),  viz.,  that  interswitching  is  not  applicable  to 
traffic  loaded  at  a  point  on  one  railway  and  destined  to  a  point  on  another 
railway  within  the  same  switching  district  or  within  adjoining  switching  dis- 
tricts covered  by  local  suritching  tariffs  to  and  from  the  point  of  interchange. 
The  provision  in  question  appeared  for  the  first  time  in  General  Order  No.  230 
of  May  17,  1918.  On  traffic  on  which  the  originating  railway  has  had  what  is 
known  as  a  "  line  haul,"  as  distinct  from  a  movement  covered  by  local  switch- 
ing tariffs,  and  which  is  delivered  to  another  company,  for  local  delivery  on 
its  line  within  four  miles  of  the  point  of  interchange,  the  interswitching  tariffs 
apply.  The  yard-stick  by  which  the  question  is  determined,  therefore,  is 
whether  the  movements  concerned  are  switching  movements  covered  by  local 
switching  tariffs,  or  line  hauls  covered  by  regularly  published  class  or  com- 
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modity  tariffs.  Some  of  the  larger  points,  particularly  Toronto  and  Montreal, 
embrace  a  group  of  terminals.  For  example,  on  the  Grand  Trunk,  Montreal, 
St.  Laurent,  St.  Paul,  Dominion,  Convent,  Lachine,  Point  St.  Charles,  St.  Henri, 
Jacques  Cartier  Junction  and  Cartierville  are  all,  generally  speaking,  Montreal 
rate  points.  Any  one  of  these  stations  is  a  terminal;  in  the  aggregate,  they 
are  a  group  of  terminals.  Grand  Trunk  tariff  C.R.C.  No.  E-4418  contains  that 
company's  rates  covering  switching  services  (not  interswitching) .  The  tariff 
shows  that  at  Montreal  that  company's  terminals  have  been  divided  into  four 
switching  districts,  and  it  publishes  local  switching  charges  on  traffic  switched 
locally  within  or  between  the  districts  shown  under  the  respective  headings  at 
Montreal.  St.  Lambert  is  not  included  in  any  of  these  switching  districts,  and 
none  of  them  extend  over  the  Victoria  bridge  or  south  of  the  St.  Lawrence 
river.  The  situation  is,  therefore,  that  there  are  no  published  local  switching 
rates  to  St.  Lambert;  that  point  is  not  included  in  any  of  the  defined  switching 
districts,  and  there  is  no  provision  for  a  joint  movement  between  adjoining 
switching  districts  that  would  embrace  St.  Lambert.  The  rates  from  Montreal 
terminal  points  to  St.  Lambert  are  published  as  line  hauls  in  the  company's 
class  and  commodity  tariffs;  similarly,  the  tariffs  of  the  Quebec,  Montreal  and 
Southern  Railway  do  not  show  St.  Lambert  and  Longueuil  on  their  line  as  being 
either  within  a  group  of  terminals  or  a  switching  district  (as  distinguished  from 
interswitching).  It  necessarily  follows  that  such  movements  do  not  come 
within  the  provisions  of  subsection  (b)  of  section  2  of  the  General  Order. 

In  the  decision  of  the  Board  in  the  London  Interswitching  Case — G.T.  vs. 
C.P.R.  Co.  and  City  of  London,  6  Can.  Ry.  Cas.,  327,  the  late  Chief  Commis- 
sioner Killam,  at  p.  330,  referred  to  sections  266  and  267  of  the  Railway  Act  of 
1903  as  applicable  to  the  matter  in  question.  The  said  sections  are  concerned 
with  provisions  as  to  the  making  of  joint  rates  and  the  powers  of  the  Board 
in  regard  to  same. 

The  Board's  judgment  of  1910  has  already  been  set  out  in  extenso.  The 
decision  accepted  the  principle  set  out  in  the  memorandum  of  the  late  Chief 
Traffic  Officer  dated  January  10,  1910.  The  late  Chief  Commissioner  Mabee 
gave  a  hesitating  agreement.  In  so  doing,  he  stated  inter  alia  that  in  view  of  the 
opinion  of  the  Chief  Traffic  Officer  he  did  not  dissent  from  the  position  recom- 
mended. 

The  Board  in  issuing  its  judgment  of  1910  dealt  with  the  matter  as  being 
one  of  joint  rates. 

It  seems  to  me  that  what  is  involved  herein  is  clearly  distinguishable  from  the 
principle  referred  to  in  the  Getzler  Case.  There,  there  was  a  through  rate  legally 
filed  and  published;  and  it  was  held  by  the  Board,  in  substance,  that  whatever 
weight  might  be  given  to  the  lower  combination  referred  to  in  the  case,  if  and 
when  application  was  made  to  reduce  said  through  rate  for  the  future,  this  had 
no  bearing  upon  the  legality  of  the  through  rate  in  the  past.  The  through  rate, 
as  well  as  the  lower  rates  which  it  was  sought  to  combine,  were  filed  and  pub- 
lished by  the  railways  concerned  under  the  pertinent  provisions  of  the  Railway 
Act,  and  without  any  direction  from  or  declaration  of  principle  by  the  Board. 
Counsel  for  the  Grand  Trunk,  in  written  submission,  referred  to  the  decision 
of  the  Supreme  Court  in  G.T.  and  C.P.R.  Cos.  vs.  Canadian  and  British  Ameri- 
can Oil  Cos.,  14.  Can.  Ry.  Cas.,  201,  as  supporting  the  contention  that  as  long 
as  a  through  joint  rate  exists  between  two  points,  it  is  the  only  legal  rate 
irrespective  of  combinations  which  may  be  either  higher  or  lower.  For  the 
reasons  above  set  out,  I  am  of  opinion  that  the  decision  in  question  is  not  an 
authority  against  the  position  which  I  adopt. 

In  the  Interswitching  Order,  the  Board  fixed  an  interswitching  rate  which 
for  the  distance  concerned  is  a  joint  rate  in  respect  of  an  interswitching  service 
involving  a  line  haul.  This  is  a  standing  direction  of  the  Board  as  to  what  must 
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not  be  exceeded  in  the  case  of  traffic  falling  within  the  scope  of  the  Interswitch- 
ing  Order.  The  rate  so  fixed,  therefore,  is  the  legal  maximum  in  respect  of  the 
traffic  and  the  distance  concerned. 

January  9,  1923. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Boyce  concurred. 


Re  Regulations  for  Free  Transportation 

File  496.27.25. 

RULING 

McLean,  Assistant  Chief  Commissioner: 

Application  having  been  made  to  the  Board  for  the  issuance  of  free  trans- 
portation to  the  solicitor  of  a  railway  under  the  provisions  of  subsection  (d)  of 
section  345  of  the  Railway  Act, — Held,  that  the  railway  company  has  powers 
both  as  to  issuing  transportation  to  its  employees  and  as  to  the  issuance  of 
transportation  to  employees  of  other  railways  (vide  section  345  of  the  Railway 
Act  subsections  (c)  and  (d) ;  that  in  the  present  instance  it  seemed  to  the 
Board  that  it  was  being  asked  to  give  a  definition  to  the  effect  that  the  solicitor 
of  the  company  was  an  employee  of  the  railway,  and  that  the  Board  did  not 
so  understand  its  obligation;  that  the  initial  burden  of  determining  whether  he 
was  an  employee  within  the  meaning  of  section  345,  was  on  the  railway  com- 
pany; so,  also  was  the  initial  burden  on  the  other  railway  companies  referred  to 
in  respect  of  issuing  to  him  free  transportation  on  the  ground  that  he  was  an 
employee  of  the  railway  company. 

Held,  further,  that  the  burden  on  the  Board  was  to  see  that  the  provisions 
of  the  section  were  enforced  without  unjust  discrimination  or  other  violation 
of  the  legislation;  that  the  Board  could  not  make  any  order  under  subclause 
(c)  as  referred  to  in  the  correspondence;  that  the  Board  construed  that  subclause 
to  mean  that  the  railway  companies  might  make  application  to  the  Board 
for  the  privilege  of  granting  such  transportation  which  the  Board  might  either 
approve  or  reject;  and  that  should  the  Board  approve,  then  all  persons  coming 
under  the  same  class  must  be  treated  alike. 

January  12,  1923. 

The  Chief  Commissioner  concurred. 


Application  of  the  Canadian  Pacific  Railway  Company  for  approval  of  route 
map  showing  the  general  location  of  a  portion  of  the  Manitoba  and  North 
Western  Railway  from  a  point  near  Tuffnell  to  Prince  Albert  Branch, 
Saskatchewan. 

File  No.  31043. 

RULING 

Commissioner  Boyce: 

By  Statute  of  Canada,  11-12,  George  V,  Cap.  65,  the  lessor  of  the  applicant 
company  is  empowered,  subject  to  the  usual  conditions  therein  stated,  and  to 
the  provisions  of  the  Railway  Act  to  "lay  out,  construct,  maintain,  and  operate" 
inter  alia,  the  following  line  of  railway: — 

"  From  a  point  at  or  near  Tuffnell,  on  its  line  of  railway  in  or  about 
township  30,  range  10  or  11,  west  of  the  2nd  meridian,  thence  north- 
westerly, northerly  and  westerly  to  a  crossing  of  the  North  Saskatchewan 
river  in  or  about  townships  49,  50  or  51,  range  14  or  15,  west  of  the  2nd 
meridian,  thence,  in  a  westerly  direction  to  the  city  of  Prince  Edward." 
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The  Canadian  Pacific  Railway  Company  as  lessee  of  the  franchises  of  the 
Manitoba  and  North  Western  Railway  Company  of  Canada,  applies  to  the 
Board,  under  section  167  of  the  Railway  Act,  for  approval  of  its  route  map 
shewing  the  general  location  of  a  portion  of  the  latter  railway  Company's 
Tuffnell  to  Prince  Albert  Branch  from  a  point  near  Tuffnell,  in  section  35,  town- 
ship 30,  range  10,  west  2nd  meridian,  at  mileage  0.0  to  a  point  in  section  8, 
township  49,  range  26.  west  2nd  meridian,  at  Prince  Albert,  Saskatchewan,  mile- 
age 211.75  as  shewn  on  the  plans  submitted  in  accordance  with  said  section  167 
of  the  Railway  Act. 

The  criticism  offered  by  the  Canadian  National,  and  as  contained  in  the 
memorandum  of  Mr.  M.  H.  McLeod,  Vice-President,  dated  October  30,  1922, 
and  repeated  in  the  letter  from  Mr.  Fraser,  dated  November  20  last  (it  scarcely 
takes  the  form  of  definite  objection),  is,  T  think,  fairly  well  answered  by  the 
memorandum  of  Mr.  Simmons  of  November  10  last;  by  Mr.  Flintoft's  letter 
of  November  14  last;  and  by  Mr.  Blair's  memorandum  of  December  18  last. 
The  Canadian  National  route  is  what  may  be  termed  a  "  paper  route  "  pro- 
vided by  provincial  legislation  (Saskatchewan,  1912)  and  having  been  kept 
alive  by  Dominion  legislation,  i.e.,  the  Branch  Lines  Act,  referred  to  by  Mr. 
Blair.  The  objection  as  to  paralleling  the  Canadian  National  Railway  is  not 
of  itself  meritorious,  nor  has  it  usually  prevailed  in  this  country  in  approving 
a  route  map.  This  is  explained  by  reference  to  the  topography  of  t)he  country 
through  which  the  railwav  is  routed  (see  Mr.  Flintoft's  letter  of  November  14, 
1922). 

The  Canadian  Pacific  Railway  Act  authorizes  construction  from  Tuffnell. 
As  pointed  out  by  Mr.  Simmons,  this  Board  has  no  power  to  change  the  starting 
place,  and  it  is  to  be  observed  that  Mr.  Flihtoft  states  that  the  route  now 
applied  for  follows  a  location  upon  the  first  thirty  miles  of  which  a  portion 
of  the  grading  was  done  by  that  company  a  number  of  years  ago,  and  actual 
construction  work  is,  in  the  circumstances,  a  factor  not  to  be  ignored. 

The  matter  of  crossing  of  the  Melfort  North  Easterly  line  is,  I  think,  dis- 
posed of  quite  satisfactorily  by  Mr.  Simmons'  memorandum. 

I  do  not  see  that  the  situation  can  be  bettered  or  cleared  by  any  hearing, 
and  there  is  no  request  for  such. 

The  main  issue  is  as  to  duplication.  It  does  not  seem  to  present  more  than 
abstract  difficulties.  The  probabilities  are  much  as  summarized  in  the  con- 
cluding paragraph  of  Mr.  Simmons'  memorandum,  and  some  regard  must  be  had 
to  the  interests  of  the  public  to  be  served  by  the  projected  Canadian  Pacific 
Railway  line.  The  Canadian  National  Railway  line  is  not  an  immediate 
probability.  The  Canadian  Pacific  Railway  apparently  wants  to  construct,  and 
doubtless  the  people  of  the  district  need  the  railway.  I  do  not  think  that  there 
is  anything  in  any  of  the  points  raised  which  forms  an  objection  of  substance 
to  the  application,  and  my  own  view  would  be  to  approve  the  route  map 
submitted. 

Ottawa,  January  19,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  and 
Commissioners  Rutherford  and  Lawrence  concurred. 


263 


GENERAL  ORDER  NO.  374 

In  the  matter  of  the  General  Order  of  the  Board  No.  870,  dated  September  6, 
1922;  and  Rule  33  of  the  General  Train  and  Interlocking  Rules. 

File  No.  4135.70. 

Tuesday,  the  16th  day  of  January,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  Canadian  Pacific  Rail- 
way Company  and  The  Railway  Association  of  Canada, — 

The  Board  Orders:  That  the  said  General  Order  No.  370,  dated  September 
6,  1922,  be,  and  it  is  hereby,  amended  by  striking  out  the  last  sentence  thereof, 
and  substituting  in  lieu  thereof  the  words,  "  Where  gates  are  provided,  a  red 
light  must  be  displayed  by  night.  In  both  cases  such  light  shall  be  hooded  so 
as  to  show  along  the  highway  only." 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  33292 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company  for 
an  Order  extending  the  time  within  which  it  may  construct  and  complete 
the  station  building  required  to  be  provided  at  Superb,  Saskatchewan, 
under  Order  No.  32860,  dated  May  6,  1922. 

File  No.  31761. 

Thursday,  the  18th  day  of  January,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application — 

The  Board  orders:  That  the  time  within  which  the  said  station  building  at 
Superb,  in  the  province  of  Saskatchewan,  may  be  completed  be,  and  it  is  hereby, 
extended  until  the  15th  day  of  February,  1923. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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CIRCULAR  NO.  198 

In  re  uniform  code  of  train  rules  in  Canada. 

File  No.  4135 

January  16,  1923. 

I  am  directed  to  inform  you  that  the  Board  has  before  it  a  memorandum, 
from  the  Dominion  Legislative  Board  of  the  Brotherhood  of  Locomotive 
Engineers,  requesting  that  all  orders,  circulars  or  rules  of  the  Board,  affecting 
the  movement  of  trains  be  placed  in  bulletin  books,  and  to  ask  for  your  com- 
pany's views  in  regard  thereto. 

I  am  further  directed  to  state  that  without  in  any  way  making  any  sugges- 
tion by  way  of  limiting  the  liability  of  the  railway  in  respect  of  having  such 
information  brought  to  the  attention  of  its  employees,  the  Board  understands 
that  a  system  having  a  book  provided  for  the  bulletin  itself  to  be  pasted  and 
provision  for  the  signature  of  the  employees,  and  for  the  hour  and  date  of  read- 
ing being  noted  as  a  matter  of  receipt  and  record,  has  worked  satisfactorily. 

By  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 
Secretary. 


CIRCULAR  NO.  199 

In  re  Section  285  of  the  Railway  Act,  1919 — Notice  of  Accidents  to  be  sent  to 

the  Board 

File  No.  45. 

January  16,  1923. 

I  am  directed  by  the  Board  to  request  that  all  railway  companies  subject 
to  its  jurisdiction  make  submissions  of  their  respective  views  as  to  what  amend- 
ments to  the  Board's  General  Order  No.  361  in  their  opinion  should  be  made 
with  the  object  of  dispensing  with  the  necessity  of  reporting  accidents  to  the 
Board  attended  with  minor  or  trivial  injuries. 

By  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 
Secretary. 
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Application  of  the  Parish  of  V Enfant  Jesus,  Beauce  County,  P.Q.,  for  an  Order 
authorizing  the  construction  of  a  highway  across  the  tracks  of  the  Quebec 
Central  Railway  Company  which  would  lead  to  Valley  Junction  Station. 

File  No.  30099-7 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

In  the  month  of  June,  1921,  an  application  was  received  from  the  secretary 
of  the  parish  of  l'Enfant  Jesus  of  Beauce,  Quebec,  asking  that  a  crossing  be 
allowed  over  the  tracks  of  the  Quebec  Central  at  Valley  Junction,  in  the  county 
of  Beauce,  alleging  as  the  reason  therefor  that,  on  account  of  floods  on  the 
Chaudiere  river,  it  was  sometimes  almost  impossible  to  approach  the  railway 
station  and  at  all  times  a  very  long  detour  was  necessary  to  reach  the  station 
from  the  Levis-Jackman  highway,  and  suggesting  that  a  road  be  constructed 
from  the  new  highway  down  the  hill  crossing  the  tracks  at  a  point  a  short  dis- 
tance below  the  station  building  and  over  the  tracks  leading  to  the  engine  house, 
etc.,  and  also  the  branch  leading  to  Lake  Frontier. 

Considerable  correspondence  took  place,  and,  finally,  at  the  request  of  the 
municipality,  the  Board  sent  both  its  Chief  Inspector  and  its  Division  Engineer, 
who  went  on  the  ground  and  made  a  very  careful  examination  and  afterwards 
reported.  Not  being  satisfied  with  the  conditions,  the  Board  had  a  public 
hearing  at  Quebec  in  the  month  of  September  last,  and  at  the  hearing  I  was 
very  much  in  sympathy  with  the  application,  and,  if  it  were  at  all  possible, 
would  feel  like  granting  the  same,  especially  when  I  consider  the  great  inconveni- 
ence to  which  the  people  are  put  by  reason  of  the  location  of  the  railway,  the 
highway  and  the  river. 

A  number  of  recommendations  were  made  as  to  the  changing  of  the  high- 
ways, but,  after  all,  as  I  view  it,  the  only  question  which  this  Board  has  to  decide 
is  whether  or  not  it  will  grant  a  crossing  of  the  railway  tracks  at  the  point 
requested,  or  indeed,  at  any  other  point,  and,  after  a  thorough  canvass,  it  seems 
the  only  point  which  could  be  considered  would  be  that  suggested  by  the 
applicant. 

According  to  the  evidence,  the  railway  tracks  are  right  up  against  the  foot 
of  the  hill,  which  ascends  very  rapidly  from  the  tracks,  climbing  a  height  of  65 
feet  in  a  distance  of  450  feet  to  reach  the  highway,  which  would  mean  an  average 
grade  of  over  14  per  cent.    It  is  claimed  that  the  road  might  zig-zag  down  the 
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hill  sufficiently  to  reduce  it  to  a  10  per  cent  grade,  but,  as  it  is  opposed  by  our 
Inspectors,  engineers,  and  the  railway  officials,  all  upon  the  ground  that  a  death 
trap  would  be  created,  I  am  compelled  to  agree  with  them.  I  very  much  fear 
that  traffic  coming  down  a  hill  over  500  feet  long,  with  a  10  per  cent  grade, 
striking  a  double  railway  track  immediately  at  the  bottom,  would  be  creating 
a  condition  which  must  produce  accidents,  no  matter  how  carefully  the  same 
might  be  guarded,  and,  therefore,  I  am  regretfully  compelled  to  dismiss  the 
application. 

Ottawa,  January  3,  1923. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Lawrence  concurred. 


Application  of  the  Municipality  of  the  Village  of  Pont  Rouge,  in  the  Province 
of  Quebec,  for  a  culvert  to  replace  the  railway  crossing  of  the  Canadian 
Pacific  Railway  situated  about  one-half  mile  east  of  the  railway  station, 
near  the  bridge,  and  known  as  "Julien's  Crossing." 

File  No.  27156-49 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  case  was  heard  at  the  city  of  Quebec,  in  the  month  of  September  last, 
and,  in  short,  consists  of  an  application  by  the  residents  of  Pont  Rouge,  in  the 
province  of  Quebec,  that  the  Canadian  Pacific  Railway  Company  be  called  upon 
to  construct  a  subway  in  order  to  carry  the  public  road  under  their  tracks  where 
it  passes  through  the  village.  Sufficient  evidence  was  given  by  the  public 
officials,  business  men,  and  other  residents  of  the  village  to  convince  me  that 
the  crossing  in  question  is  an  exceedingly  dangerous  one,  and,  from  the  engi- 
neering standpoint,  lends  itself  admirably  to  the  construction  of  a  subway. 

The  railway  company,  on  the  other  hand,  suggested  that  the  road  be 
diverted,  going  a  short  distance  east  of  the  present  crossing,  going  under  the 
bridge  close  to  the  river  bank,  and  then  going  northwesterly  along  the  bank, 
reaching  the  public  road  by  a  5  per  cent  grade  some  600  feet  north  of  the  present 
railway  crossing,  and,  while  this  would  be,  in  my  opinion,  an  ideal  condition, 
so  far  as  the  highway  is  concerned,  yet  it  is  strenuously  opposed  by  the  munici- 
pality, because  it  would  leave  many  buildings  located  on  a  blind  alley  instead 
of  on  the  public  street  as  they  are  at  present. 

The  representatives  of  the  municipality  were  willing  to  take  almost  any 
structure,  so  long  as  it  was  safe  and  would  allow  them  the  means  of  passing 
under  the  railway  track,  and  I  have,  therefore,  concluded  that  a  subway  twelve 
feet  deep  and  18  feet  wide  would  satisfactorily  meet  their  requirements.  They 
were  willing  to  take  a  10  per  cent  grade,  if  necessary,  but,  as  the  difference  in  cost 
would  be  very  little,  I  think  the  grade  on  the  north  side  should  not  exceed  1\  per 
cent,  whereas  that  on  the  south  side  would  be  practically  level,  and  I,  therefore, 
think  an  Order  should  issue  providing  for  the  construction  of  a  subway  of  these 
dimensions  and  as  particularly  set  forth  in  the  plan  and  profile  prepared  by  our 
Engineering  Department,  under  date  of  the  21st  of  December,  1922. 

The  municipality,  at  the  hearing,  agreed  that  they  would  become  respon- 
sible for  all  the  excavation  necessary,  etc.,  outside  the  limits  of  the  railway 
company's  right-of-way,  and  would  also  take  care  of  damages  to  property  by 
means  of  the  construction  of  the  subway.   I,  therefore,  think  that  in  the  Order 
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it  should  be  provided  that  the  excavation  shall  be  performed  by  the  municipality 
according  to  the  plans  hereinbefore  referred  to,  at  their  expense,  and  up  to 
the  line  of  the  railway  company's  right-of-way,  before  the  railway  company 
shall  be  called  upon  to  perform  the  work  within  the  right-of-way,  and  that, 
before  the  work  commences,  there  shall  be  a  reasonably  safe  run-around  built 
to  take  care  of  the  traffic,  either  along  the  river  or  by  some  other  street  or 
method,  if  the  same  will  cost  less  than  the  former,  this  to  be  done  at  the  expense 
of  the  municipality,  and  the  work  within  the  limits  of  the  right-of-way  to  be 
performed  by  the  Canadian  Pacific  Railway  Company. 

The  specifications  provide  for  a  macadamized  road  surface,  which  I  think 
is  necessary,  but,  as  that  will  be  the  highway  of  the  municipality,  the  burden  of 
providing  the  same  should  be  upon  that  body,  just  the  same  as  they  must  pro- 
vide for  the  necessary  surfacing  of  the  present  road  way. 

As  this  comes  within  the  provisions  of  section  262  of  the  Railway  Act, 
there  shall  be  a  grant  of  25  per  cent  of  the  total  cost  of  the  work  from  the 
Railway  Grade  Crossing  Fund,  six-sevenths  thereof  to  be  paid  to  the  Canadian 
Pacific  Railway  Company  and  one-seventh  to  the  municipality. 

Ottawa,  January  4,  1923. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Lawrence  concurred. 


Application  of  Albert  R.  Lawrence,  Edmonton,  Alta.,  re  transfer  of  tickets 
between  competing  points. 

File  12110 

RULING 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

The  principle  involved  in  this  application  was  settled  by  the  Board  by  file 
No.  12100,  when  a  judgment  was  issued  by  Chief  Commissioner  Mabee  holding 
that  the  Board  at  that  time  had  no  jurisdiction  under  the  Railway  Act  to  order 
a  railway  company  to  accept  a  ticket  issued  by  another  railway  company,  largely 
on  the  ground  that  no  fare  could  be  legally  collected  unless  a  tariff  had  been 
filed  therefor,  and  no  such  tariff  exists  so  far  as  I  am  able  to  find.  Nothing 
has  been  added  to  the  Railway  Act  since  that  date  that  would  add  to  our 
jurisdiction,  but  it  rather  seems  to  me  the  incorporation  of  the  present  section 
347  of  the  Railway  Act  would  make  it  even  harder  to  work  out  such  a  scheme 
than  it  would  have  been  in  1910,  portion  of  which  section  is  as  follows: — 

"  and  no  company  shall  otherwise  arrange  for  or  permit  the  transpor- 
tation of  passengers  except  on  payment  of  the  fare  properly  chargeable  for 
such  transportation  under  the  tariff  filed  under  the  provisions  of  this  Act 
and  at  the  time  in  effect." 

I  think,  therefore,  the  application  should  be  refused. 
January  18,  1923. 

Assistant  Chief  Commissioner  and  Mr.  Commissioner  Boyce  concurred. 
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Complaint  of  the  Spanish  River  Pulp  and  Paper  Mills,  Ltd.,  that  the  rates  on 
Group  A  descriptions  of  paper  from  Sturgeon  Falls  and  Espanola,  Ont., 
to  Toronto  and  other  destinations  in  Ontario  are  higher,  distances  con- 
sidered, than  from  Montreal,  Lachute  and  other  origin  stations  named 
in  Tariff  of  C.  P.  R.,  C.  R.  C.  No.  E-3807,  R.R.  No.  E-3578,  and  C.  N. 
Rys.,  C.  R.  C.  No.  E-326,  R.  R.  No.  C.  P.  22. 

File  24602-8 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

In  view  of  the  change  in  position  which  has  taken  place  in  regard  to  this 
application  and  in  view  of  the  supplementary  written  submissions  filed  by 
parties  intervening,  it  is  necessary  to  set  out  at  some  length  the  history  of  the 
development  of  the  case. 

In  the  original  complaint  of  the  Spanish  River  Pulp  and  Paper  Mills, 
Limited,  hereinafter  called  the  applicant,  against  the  Canadian  Pacific  Railway 
Company,  the  Canadian  National  Railways  and  the  Algoma  Eastern  Railway 
Company  it  was  stated  that  the  rates  on  group  A  descriptions  of  paper  from 
Sturgeon  Falls  and  Espanola,  Ont.,  to  Toronto  and  other  destinations  in  Ontario 
are  higher,  distances  considered,  than  from  Montreal,  Lachute  and  other  points 
of  origin. 

At  the  time  of  the  Eastern  Rate  Case,  paper  commodities  were  classed  in 
two  groups,  A  and  B,  group  A  being  the  cheaper  grade.  At  that  time,  news- 
print, building  paper,  roofing  paper,  wrapping  paper  and  paper  boxes,  etc., 
which  provide  the  heaviest  tonnage,  were  all  in  the  lower  rate  group.  The  rate 
groups  are  now  A,  B  and  C,  which  comprise  the  following  articles: — 

Group  A 

Board,  chip,  paper  stock,  straw  and  woodpulp. 

Paper  or  felt,  building,  roofing  or  sheathing. 

Paper,  newsprint. 

Paper,  unfinished,  for  coating. 

Paper,  wall,  blank. 

Paper,  wrapping,  plain. 

Wrappers,  mill. 

Group  B 

Bags. 

Bags,  paper. 
Egg  case  fillers. 

Group  C 

Board,  Bristol,  coated,  ceiling  and  wall. 

Boxes,  fibreboard,  pulpboard,  strawboard,  K.D.  and  flat. 

Carpet  lining,  paper  or  strawboard. 

Paper,  envelope. 

Paper  or  felt,  building,  roofing  or  sheathing. 
Paper,  printing  (other  than  newsprint). 
Paper,  tissue,  wrapping. 
Paper,  toilet. 
Paper,  writing. 

Roofing,  asbestos,  paper  or  felt,  prepared  roofings. 
Shingles,  asphalt. 
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The  applicant  sets  out  that  only  group  A  paper  commodities  are  shipped 
from  Sturgeon  Falls  and  Espanola.  Articles  in  which  the  applicant  is  interested 
are  newsprint  paper  and  blank  unfinished  wallpaper;  and  it  is  stated  that  the 
principal  business  concerned  is  standard  grade  newsprint  paper. 

It  is  further  stated  that  in  the  Eastern  Rate  Case,  the  Board  approved  as 
a  general  maximum  basis  for  carload  shipments  of  group  A  paper  commodities 
75  per  cent  of  the  fifth-class  rates.  It  is  stated  that  the  railways  applied  schedule 
A  fifth-class  rates  as  the  measure  from  the  mills  for  the  shorter  distance, 
grouping  other  shipping  points  in  relation  thereto  and  disregarding  differences 
that  would  result  from  the  full  application  of  the  general  maximum  basis. 

In  substance,  the  application  as  set  out  in  the  words  of  the  complaint  is: — 

"  Rates  on  group  A  description  of  paper  commodities  to  Toronto  and 
other  Canadian  destinations  are  asked  for  the  same  as  from  Montreal, 
Lachute  and  Ottawa,  where  the  distances  are  not  substantially  greater 
than  from  Sturgeon  Falls  and  Espanola." 

Under  date  of  February  3,  1922,  a  letter  was  written  by  the  manager  of  the 
Toronto  Star  supporting  the  contention  advanced  that  Sturgeon  Falls  and 
Espanola  should  have  as  low  rate  as  Montreal  and  Lachute  from  which  the 
Ottawa  basis  for  paper  has  been  applied.  It  was  stated  that  the  reasonableness 
of  the  rates  from  Sturgeon  Falls  and  Espanola  was  under  attack  and  it  was, 
therefore,  proper  to  use  as  a  measure  the  rates  from  Montreal  and  Lachute,  both 
points  being  "  further  from  Toronto  than  the  Espanola  mills." 

A  letter  dated  February  4,  1922,  was  received  from  the  Toronto  Telegram. 
This  stated,  in  substance,  that  even  if  there  were  no  newsprint  shipments  from 
Montreal  and  Lachute,  other  articles  under  group  A  were  moving  from  these 
points.  The  Star  simply  made  mileage  comparisons.  The  Telegram,  recognizing 
more  clearly  the  burden  of  making  out  a  prima  facie  case  of  discrimination, 
said,  respecting  the  Montreal-Lachute  rate,  that  "  It  is  unjust  and  unreasonable 
to  exceed  this  rate  for  like  or  lesser  distances  from  other  shipping  points,  traffic 
and  operating  conditions  being  substantially  the  same."  No  evidence  was 
adduced  throughout  the  hearing,  or  in  the  correspondence,  bearing  on  the 
alleged  substantial  similarity  of  traffic  and  operating  conditions.  The  Telegram 
further  pointed  out  its  interest  as  a  consumer  of  newsprint  stating,  "  We  are 
large  consumers  of  newsprint  from  Espanola  to  the  extent  of  8,000  tons  a  year 
or  about  26  cars  a  month." 

While  the  respective  interests  of  these  intervenors  in  paper  produced  at 
Sturgeon  Falls  and  Espanola  was  not  developed  in  evidence,  it  would  appear 
from  the  correspondence  above  referred  to  that  Espanola  was  the  point  in  which 
they  were  especially  interested. 

The  answer  of  the  Canadian  Freight  Association  reads  as  follows: — 

"With  reference  to  yours  of  February  4,  file  24602.8,  re  complaint 
of  the  Spanish  River  Pulp  and  Paper  Mills,  Limited,  and  the  Toronto 
Star  in  the  matter  of  rates  on  newsprint  paper  from  Sturgeon  Falls  and 
Espanola,  Ont.,  to  Toronto,  Ont.,  versus  rates  in  effect  from  other  pro- 
ducing points. 

"  The  current  relationship  in  the  rates  on  newsprint  paper  between 
the  various  producing  points  in  Canada  is  no  different  to  that  which  has 
existed  for  years  past,  and  is  one  which  carriers  feel  should  not  at  this 
time  be  disturbed. 

"  With  reference  to  the  rates  from  Lachute  and  Montreal,  two  of  the 
principal  points  mentioned  in  this  complaint,  the  carriers  wish  to  point 
out  that  neither  of  these  points  manufacture  or  ship  newsprint  paper,  so 
that  there  are  no  grounds  for  complaint  as  to  competition  from  these  two 
points. 
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"  We  find  that  there  is  a  continuous  movement  of  newsprint  paper 
from  Iroquois  Falls  to  Toronto,  in  competition  with  paper  manufactured 
at  other  points,  which  is  paying  a  rate  of  7  cents  per  100  pounds  higher 
than  the  rates  in  effect  from  Espanola  and  Sturgeon  Falls,  and  if  Iroquois 
Falls  can  place  their  product  into  Toronto  at  a  rate  of  9^  cents  per  100 
pounds  over  Ottawa,  surely  there  is  no  reason  why  Espanola  and  Sturgeon 
Falls  cannot  reach  that  market  on  a  rate  of  2J  cents  per  100  pounds  over. 

"  Complainants  in  their  statement  show  the  mileage  from  Sturgeon 
Falls  to  Toronto  as  250  miles  via  Canadian  Pacific.  North  Bay  and  Grand 
Trunk,  and  ask  that  commodity  rates  be  established  on  75  per  cent  of  the 
schedule  A  fifth-class  rates  for  that  distance.  It  is  a  well  known  fact 
that  schedule  A  rates  are  not  applicable  from  the  territory  involved 
(Espanola  and  Sturgeon  Falls),  and  that  rates  involving  a  two-line  haul 
are  not  based  on  actual  mileage  as  if  for  a  one-line  haul.  If  we  were  to 
admit  for  the  purpose  of  figuring  rates  on  newsprint  paper  that  schedule 
A  is  the  proper  basis  to  apply  from  Sturgeon  Falls,  a  distance  of  309 
miles,  and  from  Espanola,  a  distance  of  302  miles,  to  Toronto,  the  fifth- 
class  rate  would  be  41^  cents,  75  per  cent  of  which  would  equal  31  cents, 
whereas  the  carriers  have  established  a  rate  of  30J  cents. 

"  The  following  is  a  comparison  of  the  current  fifth-class  rates,  the 
commodity  rates  and  percentage  relationship  of  the  commodity  rates  to 
the  5th  class  rates  from  which  you  will  observe  that  Espanola  and 
Sturgeon  Falls  are  on  as  low  or  lower  basis  of  the  5th  class  rate  than 
Ottawa,  Montreal  and  Lachute. 
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"  The  carriers  contend  that  the  present  adjustment  of  rates  on  news- 
print paper  is  a  reasonable  one  and  does  not  unjustly  discriminate  against 
the  mills  located  at  Espanola  and  Sturgeon  Falls. 

"  We  trust  on  due  consideration  the  Board  will  concede  that  the 
carriers'  position  is  an  equitable  one  and  will  so  advise  the  complainants. 

"  Copy  of  this  letter  has  been  sent  to  the  Spanish  River  Pulp  and 
Paper  Mills,  Limited,  and  also  the  Toronto  Star." 

The  reply  of  the  applicant  dated  March  18,  1922,  reiterated  the  position 
that  the  measure  of  fair  rates  from  Sturgeon  Falls  and  Espanola  to  Toronto 
was  to  be  found  in  the  rates  of  the  Montreal-Lachute-Ottawa  group  to  the  same 
point. 

An  argument  was  advanced  that  even  if  it  were  true  that  newsprint  was 
not  shipped  from  Montreal  and  Lachute,  as  stated  in  the  answer  of  Mr.  Ransom, 
nevertheless  these  points  had  the  same. rate  as  Ottawa  for  all  grades  of  paper 
associated  under  groups  A,  B,  and  C.  It  was  stated  that  there  were  heavy  ship- 
ments of  paper  under  groups  B  and  C  from  Montreal  and  Lachute,  and  that 
the  commodities  contained  in  these  groups  were  of  much  higher  value  than 
newsprint;  and  it  was  thereafter  stated: — 

"  Thus,  we  say  the  value  of  the  service  to  the  Montreal-Lachute 
shipper  is  greater  than  the  same  service  performed  by  the  railway  for 
this  company  at  Sturgeon  Falls,  for  which  the  railway  receives  less  com- 
pensation from  the  former.  This  does  not  take  into  consideration  also 
that  the  tonnage  of  newsprint  from  Sturgeon  Falls  is  much  greater  than 
that  of  paper  shipped  from  Montreal  and  Lachute." 
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A  special  sitting  in  the  case  was  arranged  for  Sault  Ste.  Marie,  where  a 
hearing  was  held  on  July  27,  1922.  The  applicant  was  represented  by  Mr.  F. 
F.  Kator,  from  Dayton,  Ohio.  Mr.  Kator  is  connected  with  the  Traffic  Depart- 
ment of  allied  interests  of  the  applicant.  After  hearing,  a  request  was  made 
by  the  applicant  for  an  opportunity  to  file  a  supplementary  statement.  He  was 
advised  that  this  could  be  done,  subject  to  the  rules  of  the  Board  as  to  filing 
copy  with  the  railway  for  reply  thereto.  The  supplementary  statement  of  the 
applicant  was  forwarded  to  the  Board  under  date  of  October  9,  1922.  There- 
after the  answer  of  the  Canadian  Pacific  Railway  Company,  dated  October  27, 
was  filed.  The  reply  of  the  applicant  thereto  was  forwarded  under  date  of 
November  14,  1922,  and  there  was  also  a  short  statement  of  correction  from 
the  same  company  dated  December  2,  1922.  The  Board  has  before  it  also 
letters  in  the  matter-  from  the  Toronto  Evening  Telegram  dated  January  5, 
1923,  and  the  Toronto  Star  Printing  and  Publishing  Company  dated  January  9 
1923. 

At  the  hearing,  the  complaint  was  reiterated  that  Montreal  and  Lachute 
had  the  same  rates  on  group  A  commodities  to  Toronto  as  Ottawa,  viz.,  28  cents, 
while  the  rate  from  Sturgeon  Falls  and  Espanola  was  30^  cents.  In  the 
original  complaint  as  launched,  Hawkesbury  had  not  been  mentioned.  It  was 
mentioned  at  the  hearing.  It  was  stated  by  Mr.  Kator  that  he  understood  that 
newsprint  was  not  manufactured  at  Hawkesbury,  but  he  said  nevertheless  the 
rate  was  printed  in  the  tariff.  While  Ottawa  is  mentioned,  the  special  excep- 
tion taken  to  the  existing  rate  basis  depends  upon  Montreal  and  Lachute  being 
given  the  same  rate  as  Ottawa.  The  following  is  excerpted  from  the  notes  of 
evidence: — 

"The  Assistant  Chief  Commissioner:  Is  exception  taken  to  the 
Ottawa  rate,  or  is  the  exception  taken  to  other  points  at  longer  distances 
having  the  Ottawa  rate? 

"  Mr.  Kator:  The  exception  in  particular  is  directed  toward  Mont- 
real and  Lachute." 

The  representative  of  the  applicant  stated  that  he  had  no  actual  know- 
ledge as  to  newsprint  being  manufactured  at  Montreal  and  Lachute,  but  he 
suggested  that  an  occasional  car  of  newsprint  might  be  shipped  by  a  jobber 
from  either  of  these  points.  Reference  was  also  made  by  him  to  rates  from 
Cornwall;  and  he  very  frankly  stated  that  he  had  no  knowledge  of  any  traffic 
of  newsprint  or  wallpaper  blanks  moving  from  that  point;  and  he  stated  he 
was  simply  dealing  with  rates  as  rates. 

The  contracts  of  the  applicant  in  connection  with  the  supplying  of  news- 
print to  Toronto  were  based  on  a  price  of  $70  a  ton,  plus  the  freight  rate  from 
the  nearest  mill;  and  in  cross-examination  by  the  legal  representative  of  the 
Canadian  Pacific  Railway  Company,  Mr.  Kator  stated  that  so  far  as  he  knew 
this  was  the  general  practice.  The  result  of  this  is  that  in  tendering  in  Toronto 
in  competition  with  Ottawa,  the  difference  in  freight  rate  would  have  to  be 
absorbed  by  the  applicant.  On  the  other  hand,  in  tenders  in  competition  with 
the  applicant  or  with  Ottawa  in  regard  to  supplies  of  newsprint  in  Toronto,  mills 
located  at  a  greater  distance  from  Toronto  would  have  to  absorb  the  difference 
over  and  above  the  freight  from  the  nearest  mill. 

It  was  intimated  by  the  representative  of  applicant  at  the  hearing  that 
with  changed  conditions  there  might  be  a  change  in  this  respect.  The  written 
submissions  of  the  Toronto  Star  and  Toronto  Telegram  received  this  month 
indicate  that  the  prices  which  they  are  now  paying  are  f.o.b.  mills. 

As  presented,  the  case  may  be  said  to  fall  under  a  series  of  headings,  and 
the  discussion  of  the  various  points  involved  may,  therefore,  be  grouped  there- 
under. 
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1st.  The  rate  accorded  to  Montreal  and  Lachute  on  group  A  commodities, 
on  a  mileage  some  30  miles  greater  to  Toronto  than  is  involved  in  a  movement 
from  Sturgeon  Falls  and  Espanola  to  the  same  point,  is  referred  to  as  the 
measure  of  discrimination  existing  against  the  latter  two  points. 

At  the  hearing,  Mr.  Kator,  representing  the  applicant,  filed  as  exhibit  No. 
1  a  statement  of  rates  on  newsprint  paper  to  Toronto  from  various  points  show- 
ing a  comparison  of  the  distances;  the  actual  fifth  class  rates;  the  fifth  class 
rates  as  they  would  be  if  established  on  the  basis  of  what  is  known  as  "  schedule 
A,"  applying  in  certain  eastern  territory;  the  special  commodity  rates  on 
group  A  paper  articles;  and  the  percentage  of  the  latter  to  the  actual  fifth  class 
rates  and  to  the  schedule  A  fifth  class  rates.  The  significance  of  this  state- 
ment, from  the  applicant's  viewpoint,  is  summed  up  by  Mr.  Kator,  at  p.  5365, 
in  the  following  language:  — 

"  This  statement  will  show  that  the  percentage  of  schedule  A  rates 
which  we  paid  from  Espanola  is  considerably  higher  than  the  average 
percentage  from  all  of  the  other  points;  and  I  have  figured  that  if  we 
had  the  average  percentage  from  Espanola  and  Sturgeon  Falls  that  are 
accorded  all  of  these  other  points,  we  would  get  a  rate  of  just  about  28 
cents,  which  is  the  rate  we  want.  So  that  if  our  level  of  rates  was  equal 
to  the  general  level  of  rates,  we  would  have  a  28-cent  rate." 

Exhibit  No.  1  follows: — 
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The  statement  shows  the  Sturgeon  Falls  and  Espanola  newsprint  rates  to 
be  73J  per  cent  of  schedule  A  fifth  class,  while  lower  from  all  the  other  points 
shown,  except  in  the  case  of  Ottawa,  which  is  75  per  cent  (74-7  per  cent). 
Taking  the  percentage  of  the  newsprint  rate  to  the  actual  fifth  class  rate, 
the  statement  shows  Espanola  to  be  a  lower  percentage  in  all  but  two  instances; 
and  as  regards  Sturgeon  Falls,  out  of  the  twenty  points  shown  the  percentage 
from  twelve  is  higher,  from  two  the  same,  and  from  five  lower.  However,  the 
foregoing  has  to  be  considered  in  the  light  of  the  history  of  these  paper  com- 
modity rates. 

As  pointed  out  in  the  Board's  judgment  in  the  Eastern  Rate  Case 
Board's  Orders  and  Judgments,  Vol.  6,  No.  7,  pp.  219,  220,  the  paper  articles 
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described  in  the  tariffs  are  carried  at  commodity  rates  from  the  various  mills 
in  Ontario  and  Quebec  to  all  the  principal  consuming  points  in  Eastern  Canada. 
The  general  maximum  basis  for  carload  shipments  of  group  A  articles,  embrac- 
ing newsprint  paper  and  blank,  unfinished  wallpaper,  is  75  per  cent  of  the  fifth- 
class  tariff  rates,  but  the  rates  as  they  stand  are  by  no  means  uniformly  on  a 
75  per  cent  basis.  Effect  has  been  given  to  a  blanketing  or  grouping  of  the 
various  producing  points,  so  that  a  mileage  scale  is  not  rigidly  adhered  to. 
Turning  to  exhibit  No.  1  filed  by  applicant  showing  rates  to  Toronto,  it  is 
observed  that  Ottawa,  Montreal  and  Lachute,  with  mileages  of  256,  334  and 
328,  respectively,  are  blanketed  at  a  rate  of  28  cents.  The  Ottawa  rate,  as 
already  stated  herein,  is  75  per  cent  of  schedule  A  fifth-class.  The  actual  fifth- 
class  rate  from  Montreal  is  41^  cents,  as  against  43  cents  under  schedule  A, 
this  rate  having  been  held  down  under  the  Board's  Order  in  the  International 
Rate  Case.  Water  competition  was  also  a  factor  in  fixing  the  Montreal  rate. 
The  distance  from  Lachute  is  less  than  from  Montreal,  and  it  consequently 
takes  the  same  rate,  the  class  rates  from  Lachute  to  Toronto  having  been  put 
on  the  Montreal  basis  under  the  Eastern  Rates  Judgment.  Espanola  and  Stur- 
geon Falls,  with  mileages  of  302  and  303,  respectively,  take  a  rate  of  30J  cents. 
The  next  group  takes  a  32-cent  rate  and  includes,  for  example,  St.  Jerome,  St. 
Adele,  and  Joliette,  Que.,  with  mileages  of  378,  393  and  399,  respectively.  Then 
comes  the  34-cent  group,  embracing  Three  Rivers,  East  Angus,  Shawinigan 
Falls,  Windsor  Mills  and  Grand  Mere,  with  mileages  of  440,  448,  461,  466  and 
467,  respectively.  The  statement  next  shows  the  following  stations  in  the 
35-cent  rate  group:  Portneuf,  482  miles;  St.  Basile,  487;  Donnacona,  489; 
Pont  Rouge,  492;  Quebec,  517. 

Schedule  A  is  not  in  effect  to  and  from  points  in  the  territory  east  and 
south  of  Montreal.  These  take  class  rates,  which  are  based  on  arbitraries  over 
the  Montreal  rate.  It  will  be  noted,  therefore,  that  schedule  A  is  inoperative 
in  a  great  deal  of  the  shipping  territory  included  in  the  statement.  In  view, 
therefore,  of  the  blanketing  arrangement,  and  the  fact  that  schedule  A  is  not 
the  governing  basis  and  is  not  operative  in  the  territory  embraced  by  a  majority 
of  the  shipping  points  named,  percentage  comparisons  with  schedule  A  rates, 
or  mere  mileage  comparisons,  do  not  afford  .very  much  evidence  that  unjust 
discrimination  exists.  It  might  also  be  pointed  out  that  there  has  not  been 
any  change  in  the  relative  rate  adjustment  for  a  considerable  length  of  time; 
in  other  words,  the  situation  now  complained  of  is  not  something  recently 
created.  Exhibit  No.  3  filed  by  counsel  for  the  Canadian  Pacific  Railway  Com- 
pany, shows  that  from  1912  until  the  first  percentage  rate  increase  effective 
March  15,  1918,  the  Espanola  and  Sturgeon  Falls  rate  was  1  cent  over  that 
from  Montreal  and  Ottawa.  Under  the  percentage  increases,  viz.,  the  15  per 
cent,  25  per  cent  and  40  per  cent  Rate  Cases,  the  spread  was  increased  to  3 
cents;  but  under  the  reduced  rates  effective  January  1,  1921,  the  spread  was 
brought  down  to  2-J  cents,  which  is  the  present  difference. 

Exhibit  No.  3  filed  at  the  hearing  by  counsel  for  the  Canadian  Pacific  Rail- 
way Company  is  as  follows: — 
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In  explanation  of  this,  the  following  statement  was  made  at  the  hearing 
on  behalf  of  the  railway: — 

"  In  1910,  the  rates  for  (from)  Montreal  and  Ottawa  were  fifteen 
cents.  From  Lachute  16  cents.  Then  in  1911,  we  put  in  a  rate  of  16  V 
cents  to  (from)  Sturgeon  Falls,  effective  December  18,  1911. 

"Effective  May  1,  1912,  we  gave  Espanola  a  rate  of  16  cents;  and 
then  on  June  3,  1912,  the  two  points  were  put  on  a  basis  of  16  cents. 
That  relationship  continued,  you  will  note,  through  the  Eastern  Rates 
Case. 

"  Effective  January  10,  1917,  it  became  15 J  from  Montreal  and 
Ottawa;  16f  from  the  other  three  points.  That  relationship  has  con- 
tinued throughout  from  that  date  to  this,  subject  to  the  percentage 
increases  and  reductions  except  as  to  Lachute. 

"  Lachute,  you  will  note,  became  under  the  25  per  cent  advance, 
August  12,  1918,  24^  cents  as  compared  with  22J  cents  from  Ottawa  and 
Montreal. 

u  The  Lachute  people  pointed  out  that  under  the  Eastern  Rates 
Judgment  the  class  rates  from  Lachute  to  Toronto  had  been  put  on  the 
same  basis  as  Montreal,  and  they  contended  that  by  reason  of  that  they 
were  entitled  to  the  same  rate  on  paper,  it  being  assumed  that  this  was 
arrived  at  by  a  percentage  of  the  rate  basis.  That  they  were  entitled 
to  the  same  rate  on  paper  as  Montreal.  So,  effective  November  15,  1919, 
the  rate  from  Lachute  was  put  on  the  Montreal  basis  and  has  so  con- 
tinued since." 

Aside  from  the  Ottawa  group,  the  rates  from  all  the  other  shipping  points 
named  in  applicant's  exhibit  No.  1  (except  Thorold,  which  is  only  75  miles 
from  Toronto)  are  higher  than  from  Espanola  and  Sturgeon  Falls,  and  conse- 
quently, by  reason  of  their  greater  distance  and  higher  rate,  had  to  absorb  a 
greater  rate  difference  than  the  applicant.  Therefore,  from  none  of  these  higher 
rated  points  could  the  applicant  suffer  any  market  handicap  in  disposing  of 
his  paper  at  Toronto,  while  on  the  other  hand,  so  far  as  relates  to  the  Toronto 
market,  these  other  points,  under  the  selling  conditions  referred  to,  were  under 
a  greater  handicap  than  the  mills  at  Espanola  and  Sturgeon  Falls.  In  other 
words,  Ottawa  had  the  rate  advantage  of  its  location  and  the  other  points  the 
disadvantage  of  their  locations  with  respect  to  the  market  in  question,  and  it 
is  axiomatic,  not  only  in  this  country,  but  in  others,  that  rate-regulating  bodies 
cannot  overcome  by  an  adjustment  of  freight  rates  the  natural  advantage 
which  one  competing  locality  has  over  another.  Canadian  China  Clay  Co.  v. 
G.T.R.,  C.P.R:  and  C.N.R.  Cos.,  18  Can.  Ry.  Cas.  347,  at  p.  348.  At  p.  5367 
of  the  evidence,  applicant  stated  Grand  Mere  is  shipping  into  Toronto,  supply- 
ing 5,000  tons  a  year  to  one  of  the  large  daily  papers  there.  This  is  moving 
at  a  rate  of  34  cents  as  compared  with  applicant's  rate  of  30^  cents,  and  the 
following  discussion  on  this  point  took  place  (p.  5367) : — 

"  Mr.  Flintoft:  So  that  you  are  not  suffering  from  the  competition 
of  Grand  Mere  very  much,  are  you? 

"  Mr.  Kator:  No,  not  from  Grand  Mere.  We  are  suffering  from 
the  actual  competition,  which  is  Ottawa." 

As  already  pointed  out,  it  was  developed  at  the  hearing  that  at  the  28-cent 
points  mentioned,  viz.,  Montreal,  Lachute,  Hawkesbury  and  Ottawa,  the  only 
point  at  which  newsprint  and  wallpaper  blanks  were,  manufactured  was  Ottawa. 
Since  the  hearing,  the  tariffs  of  the  railway  companies  have  been  amended  can- 
celling the  application  of  the  special  rate  on  these  two  commodities  from  Mont- 
real, Lachute  and  Hawkesbury;  so  that  as  the  tariffs  now  stand  class  rates 
apply. 
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As  the  discussion,  as  has  already  been  pointed  out,  referred  especially  to 
the  rates  from  Montreal  and  Lachute  being  placed  on  the  Ottawa  basis,  and 
as  Ottawa  has  a  maximum  percentage  of  fifth-class  schedule  A,  as  referred  to 
in  the  Eastern  Rates  Case,  it  does  not  appear  necessary  to  make  any  further 
comparison  as  between  the  Ottawa  rate  and  the  rate  from  Sturgeon  Falls  and 
-Espanola. 

At  the  time  the  complaint  was  launched,  schedule  A  was  not  applicable 
to  Espanola  and  Sturgeon  Falls.  In  the  decision  in  re  Freight  Tolls,  1922 — 
Board's  Orders  and  Judgments,  Vol.  12,  No.  8,  pp.  70,  71,  schedule  A,  was 
extended  and  both  Sturgeon  Falls  and  Espanola  are  now  covered  by  it.  The 
Ottawa  rate  is  not  out  of  line. 

As  already  pointed  out,  while  Ottawa  was  referred  to,  it  has  been  indicated 
that  Montreal  and  Lachute  are  taken  as  the  special  basis  of  comparison.  No 
newsprint  paper  or  wallpaper  blanks  are  shipped  from  Lachute  or  Montreal. 
Reference  was  made  to  Hawkesbury  and  Cornwall.  They  are  both  in  the  same 
position  as  Montreal  in  regard  to  shipments  of  newsprint  and  wallpaper  blanks. 

The  case  as  concerned  with  this  phase  of  the  matter  turned  largely  upon 
mileage  and  "  paper  "  rate  comparisons.  By  "  paper  "  rate  is  meant  a  rate  on 
which  no  commodity  is  moving. 

In  the  Telegram's  written  submission  of  January  4,  1923,  it  is  stated: — 

"It  is  not  contended  there  is  competition  with  Montreal-Lachute 
in  the  markets  for  newsprint  and  unprinted  hanging  paper,  the  only 
group  A  commodities  shipped  from  Espanola-Sturgeon  Falls.  .  . 
Our  petition  of  course  would  be  strengthened  by  an  actual  showing  of 
competition  at  Montreal-Lachute  with  our  own  particular  kind  of 
paper.    .    .  ." 

While  these  admissions  are  made,,  it  is  at  the  same  time  contended  that 
there  are  "other  reasonable  considerations"  which  should  be  given  weight. 

Mere  rate  comparisons  are  not  conclusive.  The  Board  has  held  that  no 
inference  can  be  drawn  from  a  mere  comparison  of  distances  upon  different 
portions  of  railways,  and  that  any  party  raising  complaint  of  unjust  discrimina- 
tion upon  a  mere  comparison  of  distance  should  show  the  nature  of  the  par- 
ticular lines  referred  to,  circumstances  in  relation  to  cost  of  construction,  main- 
tenance and  operation  and  business,  and  that  there  is  a  material  disproportion 
of  rates  as  against  the  shorter  lines  after  due  allowance  is  made  for  the  circum- 
stances just  mentioned. 

British  Columbia  Pacific  Coast  Cities  v.  C.P.R.  Co.,  7  Can.  Ry.  Cas.,  125, 
at  p.  143. 

Canadian  Oil  Cos.  v.  G.T.R.,  C.P.R. ,  and  C.N.R.  Cos.,  12  Can.  Ry.  Cas., 
350,  at  p.  354. 

"  Not  mere  mileage  comparisons  but  also  comparisons  in  respect  of 
condition  of  operation,  cost  of  carriage,  volume  of  traffic,  etc.,  are  neces- 
sary." 

Hudson  Bay  Mining  Co.  vs.  Great  Northern  Ry.  Co.,  16  Can.  Ry.  Cas., 
254,  at  p.  256. 

As  pointed  out  in  the  decisions  above,  mere  allegation  of  difference  in  rate 
is  not  conclusive  as  to  the  existence  of  unjust  discrimination  or  undue  prefer - 
-  ence.  It  is  necessary  for  the  applicant  before  shifting  the  onus  on  the  railway 
to  make  out  a  prima  facie  case  of  discrimination.  The  Board  has  held  in  con- 
nection with  an  allegation  as  to  discrimination  that  some  affirmative  evidence 
should  be  given  that  the  exercise  of  the  railway's  discretion  under  the  Railway 
Act  is  unfair  or  unreasonable. 
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Toronto  &  Brampton  v.  G.T.  and  C.P.R.  Cos.,  11  Can.  Ry.  Cas.,  370,  at 
p.  375. 

Mileage  in  many  cases  is  one  of  the  minor  factors  in  striking  a  rate. 

Doolittle  &  Wilcox  v.  G.T.  and  C.P.R.  Cos.,  8  Can.  Ry.  Cas.,  10,  at  p.  11. 
Under  the  body  of  regulation  which  is  developed  under  the  Railway  Act, 
mileage  is  not  a  rigid  yard-stick  of  discrimination. 

Beachville  White  Lime  Co.  v.  G.T.R.  Co.,  Board's  Orders  and  Judgments, 

Vol.  12,  No.  10,  at  p.  94. 
Discrimination  in  the  sense  in  which  it  is  forbidden  by  the  Railway  Act 
is  a  matter  of  fact  to  be  determined  by  the  Board. 

In  re  Freight  Tolls,  1922— Board's  Orders  &  Judgments,  Vol.  12,  No.  8, 
61,  at  p.  73. 

The  matter  of  "  paper  M  rates  has  been  dealt  with  from  time  to  time  in 
various  decisions  under  the  procedure  of  the  Interstate  Commerce  Commission. 

A  railway  is  not  required  to  publish  a  rate  over  a  certain  line  upon  a  par- 
ticular grade  of  coal  where  the  mine  produced  nothing  which  can  be  shipped 
under  that  rate. 

McGrew  v.  Missouri  Pacific  Ry.  Co.  (1901),  8  I.C.C.R.,  630. 
A  mere  paper  rate  never  carried  into  effect  cannot  be  availed  of  as  a  basis 
to  recover  damages  on  the  ground  that  such  rate  was  unjustly  discriminatory. 

Lehigh  Valley  Ry.  Co.  v.  Railey  et  al  (1902),  112  Fed.  Rep.,  487. 
Re  comparison  made  with  grain  rates  to  Galveston: — 

"  It  appears,  however,  that  practically  no  grain  is  shipped  to 

Galveston  for  export  and,  therefore,  the  rates  are  paper  rates  and  not 

fairly  comparable." 

Export  Rates  on  Flaxseed,  etc.,  27  I.C.C.R.,  246,  at  p.  247. 

Rates  alleged  to  discriminate  in  favour  of  St.  Louis  and  Cincinnati  were 
stated  to  evidently  exist  unused  and,  therefore,  were  without  prejudice  to 
Kansas  City. 

Peet  Bros.  Mfg.  Co.  v.  III.  Cent.  Ry.  Co.  et  al,  34  I.C.C.R.,  634,  at  p.  637. 
11  A  comparison  of  actual  rates  with  paper  rates  affords  a  very  insecure 
basis  for  a  finding  of  undue  or  unlawful  prejudice  against  complainants." 

Capital  City  Oil  Co.  et  al  v.  Yazoo  &  Mississippi  Valley  Ry.  Co.,  39  I.  C. 
C.  R.,  141,  at  p.  145. 

In  the  case  of  a  rate  on  green  beans  from  station  from  which  complainant 
knew  of  no  movement  and  did  not  show  that  the  existence  of  the  lower  rates 
from  that  point  resulted  in  any  damage  to  him,  the  facts  disclosed  did  not 
establish  unjust  discrimination. 

Wm.  Fedder  v.  Southern  Express  Co.,  41  I.C.C.R.,  529. 

Comparison  of  rates  on  stone  from  certain  points,  the  rates  from  which  were 
recognized  as  practically  paper  rates,,  not  held  to  justify  a  complaint  based 
thereon  that  the  rates  charged  complainant  were  unreasonable. 

Geo.  Oakley  &  Son,  Ltd.,  et  al  v.  Chicago,  Terre  Haute  &  Southeastern  Ry. 
Co.  et  al,  44  I-  C.  C.  R.,  p.  489. 

"  We  should  not  ordinarily  require  the  maintenance  of  these  rates 
if  in  point  of  fact  no  traffic  was  likely  to  move  under  them." 
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Re  Investigation  as  to  Advance  in  Rates  on  Potatoes,  etc.,  25  I.  C.  C.  R., 
247,  at  p.  248. 

Re  rate  comparison:  "It  would  not  be  profitable  to  attempt  any  analysis 
of  these  cases  since  everything  bears  upon  the  circumstances  under  which  the 
rate  was  made  and  transportation  conducted." 

Oregon  &  Washington  Lumber  Mjrs.  v.  Southern  Pacific  Ry.  Co.  et  at,  21 
I.  C.  C.  R.,  389,  at  p.  392. 

Re  comparison  of  coal  rates:  States  that  where  a  rate  from  Pittsburg, 
Kansas,  where  particular  coal  concerned  is  not  mined,  to  Portales,  New  Mexico, 
is  a  mere  paper  rate,  the  Commission  will  not  consider  question  of  its  reasonable- 
ness. 

Sligo  Iron  Store  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.,  17  I.  C.  C.  R.,  139,  at  p.  142. 

Twenty-five  cent  rate  on  potatoes  from  Coweta,  Oklahoma,  to  Condurant 
and  Orillia,  Iowa,  was  a  mere  paper  rate  and  cannot  be  fairly  used  as  a  measure 
of  reasonableness  of  rate  to  Des  Moines. 

Fox  v.  G.  C.  W.  R.  R.  Co.,  Unreported  Opinion  A-800,  Lust's  Quarterly 
Digest  of  Opinions  I.  C.  C,  No.  5. 

Further,  in  dealing  with  the  question  of  discrimination,  the  matter  of  detri- 
ment, if  any,  to  which  the  applicant  is  subjected  by  the  alleged  unjust  dis- 
crimination or  undue  preference  must  be  considered.  Difference  in  rates  is 
discrimination;  but  the  prohibitions  of  the  Railway  Act  in  regard  to  discri- 
mination are  prohibitions  of  unjust  discrimination  or  undue  preference,  and  the 
question  is  whether  the  discrimination  amounts  to  an  unjust  discrimination  or 
undue  preference. 

In  re  Western  Tolls,  17  Can.  Ry.  Cas.,  123,  at  pp.  148  to  156. 
Cuneo  Fruit  Importing  Co.  v.  G.T.R.,  18  Can.  Ry.  Cas.,  4H,  at  p.  4®4- 
In  passing  upon  such  matters,  the  Board  has  held  it  should  take  into  con- 
sideration whether  there  is  actual  competition  in  the  same  markets,  between  the 
companies  concerned,  and  in  respect  of  the  product  concerned;  and  where  there 
was  no  such  competition  it  has  held  that  difference  in  rate  did  not  constitute  an 
unjust  discrimination  or  undue  preference. 

Michigan  Sugar  Co.  v.  C.  W.  &  L.  E.  Ry.  Co.,  11  Can.  Ry.  Cas.,  353,  at  pp. 

362,  363. 

One  criterion  of  unjust  discrimination  is  whether  the  district  alleged  to  be 
discriminated  in  favour  of  has  profited  at  the  expense  of  the  locality  against 
which  it  is  alleged  the  discrimination  has  taken  place. 

Wegenast  v.  G.  T.  R.  Co.,  8  Can.  Ry.  Cas.,  42,  at  p.  45. 
Toronto  and  Brampton  v.  G.  T.  R.  and  C.  P.  R.  Cos.,  11  Can.  Ry.  Cas.,  370, 
at  p.  375. 

Massiah  v.  C.  P.  R.  Co.,  Board's  Orders  &  Judgments,  Vol.  4,  V-  106. 

In  Ontario  Paper  Co.  v.  G.  T.  R.  Co.,  24  Can.  Ry.  Cas.,  177,  no  evidence  was 
submitted  that  any  rate  advantage  possessed  by  any  competitor  had  rendered  it 
more  difficult  for  the  applicant  company  to  do  business,  and  the  allegation  of 
unjust  discrimination  was  held  to  be  unfounded. 

In  Guest  Fish  Co.  v.  Dominion  Express  Co.,  18  Can.  Ry.  Cas.,  1,  the  follow- 
ing language  is  used  at  p.  5: — 

"  On  the  question  of  discrimination,  I  am  of  the  opinion  that  it  is 
impossible  to  say  that  the  Winnipeg  dealer  is  injured  owing  to  the  fact 
that  the  rate  to  Toronto  is  too  low.    The  Winnipeg  fish  dealer  is  not  in 
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competition  with  the  Toronto  dealer,  nor  is  the  Winnipeg  fish  market  in 
any  way  affected  by  the  local  Toronto  market.  If  the  rate  to  Toronto 
were  raised,  there  would  be  no  advantage  to  the  Winnipeg  dealer.  Pro- 
bably the  movement  of  fish  from  the  Pacific  to  Toronto  would  be  pre- 
judicially affected,  as  fresh  fish  from  the  west  to  Toronto  enters  into 
direct  competition  with  fish  moving  from  the  Atlantic,  as  well  as  fish 
caught  in  the  great  lakes.  For  the  same  reason,  it  cannot  be  said  that 
the  dealer  in  Calgary  is  injured  by  reason  of  the  fact  that  the  dealer  in 
Winnipeg,  on  the  local  haul,  gets  the  same  rate  as  himself.  In  Winnipeg, 
again,  there  is  an  effective  local  competition  in  fish,  the  yearly  product  in 
white  fish  from  Lake  Manitoba  amounting  during  the  fiscal  year  ending 
March  31,  1913,  to  over  3,000,000  pounds." 

In  Canadian  Rubber  Manufacturers  vs.  Canadian  Freight  Association,  23 
Can.  Ry.  Cas.,  50,  there  was  involved  an  application  to  authorize  the  shipment 
of  rubber  boots  and  shoes  in  mixed  carload  lots  with  other  rubber  goods  at  third- 
class  rates.  It  was  pointed  out  that  this  would  be  in  competition  with  manu- 
facturers who  had  not  the  same  privilege  of  mixing  their  leather  or  felt  boots 
with  other  leather  or  felt  commodities  which  are  entitled  to  the  same  classifi- 
cation in  carload  lots;  and  it  was  held  that  with  such  competition  existing  it 
would  be  unjust  discrimination  to  give  the  mixed  carload  arrangement  to  the 
shippers  of  rubber  boots  and  shoes  when  it  was  not  granted  to  those  shipping 
leather  or  felt  boots  with  other  leather  or  felt  commodities.  In  other  words,  in 
the  absence  of  competition,  there  would  not  have  been  discrimination  as  between 
the  shippers  of  the  two  lines  of  commodities  concerned. 

Evidence  is  required  as  to  how  rates  complained  of  react  to  the  detriment  of 
the  applicant. 

Zwicker  &  Co.,  v.  Can.  Nat.  Rys.,  Board's  Orders  &  Judgments,  Vol.  12, 
No.  16,  at  pp.  152,  153. 

"  The  ultimate  test  of  discrimination  is  to  be  found  not  in  difference 
of  rates  but  in  the  question  whether  as  a  result  of  this  difference  a?n 
injury  is  worked  to  an  individual  or  locality.  One  test  of  this  is  whether 
the  locality  alleged  to  be  favoured  actually  gets  into  a  common  market 
on  a  lower  rate.  The  rate  paid  rather  than  the  distance  travelled  is 
important." 

In  re  Telegraph  Tolls,  20  Can.  Ry.  Cas.,  1,  p.  23. 

Under  the  decisions,  then,  mere  mileage  comparisons,  without  detail  as  to 
the  traffic,  if  any,  moving  are  not  conclusive.  Further,  mere  "  paper "  rates 
under  which  no  commodity  is  moving  are  equally  inconclusive. 

In  dealing  with  rates  on  paper  commodities,  a  system  of  grouping  is  made 
use  of.  If  a  rate  instead  of  being  given  for  a  grouping  were  an  identical  rate 
quoted  for  each  article  now  entering  into  the  group,  it  is  hardly  to  be  supposed 
that  the  applicant  would  contend  that  the  rate  opposite  the  particular  item 
would,  where  the  item  did  not  move,  be  a  measure  of  the  detriment  to  which 
applicant  was  subjected  on  his  commodity  which  did  move.  The  fact  that  a  rate 
is  quoted  for  a  group  instead  of  being  quoted  separately  for  each  item  mani- 
festly makes  no  difference. 

Then,  again,  under  the  decisions,  discrimination  is  not  concerned  with  the 
abstract  discrimination  measured  in  difference  in  rate;  the  question  is,  what 
competition  is  the  applicant  subjected  to  by  the  lower  rate  existing?  What 
traffic  does  the  lower  rate  existing  take  away  from  him?  There  is  admittedly 
no  movement  from  Montreal,  Lachute  or  Hawkesbury  of  the  newsprint  paper 
or  wallpaper  blanks  which  the  applicant  is  shipping.  This  being  so,  there 
manifestly  cannot  be  any  competition  from  these  points  in  Toronto  with  the 
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applicant,  and,  manifestly,  no  sale  of  newsprint  is  being  taken  away  from  the 
applicant  in  Toronto  as  a  result  of  the  newsprint  and  wallpaper  blanks  being 
included  in  group  A  at  Montreal  or  Lachute. 

In  addition  to  the  fact  that  newsprint  and  wallpaper  blanks  are  not  being 
manufactured  at  the  points  in  question,  there  is  the  further  fact  that  paper 
mills  are  not  located  at  Montreal.  Applicant  has  suggested  that  there  might 
be  an  occasional  car  of  newsprint  shipped  forward  by  a  jobber  from  Montreal 
He  has  simply  suggested  this;  there  is  no  evidence.  But  if  a  car  of  newsprint 
did  move  forward  from  Montreal,  it  must  be  recognized  that  the  jobber,  in  order 
to  assemble  the  car  in  Montreal,  would  have  to  pay  the  rate  in  from  the  point 
of  production  outside  of  Montreal. 

In  Complaint  of  D.  A.  Brownlee  re  Coal  Rates — Board's  Orders  and  Judg- 
ments, Vol.  IV,  No.  10,  362,  there  was  involved  a  complaint  against  a  mileage 
commodity  rate  of  60  cents  per  ton  from  Ottawa  to  Richmond,  Ont.,  alleged  to 
be  charged  by  the  Canadian  Northern  Railway  Company  for  its  portion  of  the 
haul.  The  decision  of  the  Board  directed  attention  to  the  fact  that  the  total 
rate  from  the  United  States  point  of  origin  to  the  Canadian  destination  had 
been  reduced.  In  other  words,  in  considering  the  burden  of  the  rate  attaching 
to  a  particular  movement  there  was  reference  not  simply  to  the  rate  from  a 
point  on  the  way  where  the  coal  did  not  originate,  but  also  to  the  total  burden 
of  rate  from  point  of  origin  to  point  of  destination. 

Since  the  hearing,  newsprint  and  wallpaper  blanks  have  been  taken  out 
of  the  tariffs  at  Montreal,  Lachute  and  Hawkesbury.  Consequently,  even  if 
"  paper  "  rates  were  material  as  a  basis  of  comparison,  there  is  no  such  rate  at 
present;  and  in  order  to  uphold  applicant's  contention  it  would  be  necessary 
to  direct  a  reinstatement  of  said  rate  so  that  a  basis  of  comparison  could  exist. 

I  am  of  opinion  that  no  such  conditions  of  competition  or  of  loss  of  traffic 
on  the  'lower  rate  referred  to  exist  as  would  justify  holding  that  there  was 
undue  preference  or  unjust  discrimination  in  favour  of  Montreal,  Lachute  and 
Hawkesbury  as  compared  with  the  rates  from  Sturgeon  Falls  and  Espanola  to 
Toronto,  a  common  point. 

In  a  subsequent  communication,  it  is  intimated  that  if  there  were  news- 
print paper  moving  from  the  points  in  question,  then  group  A  rates  would 
apply  and  there  would  be  a  justification  for  contending  that  such  difference 
in  treatment  was  unjust  discrimination.  This  position  may  be  a  perfectly  valid 
one.  There  is  no  necessity  of  passing  upon  it  at  present  because  the  state  of 
facts  with  which  it  would  be  concerned  is  not  now  before  the  Board. 

2nd.  Groups  B  and  C,  and  value  of  service. — It  is  contended  that  even  if 
the  articles  which  the  applicant's  mills  are  producing  do  not  move  from  Mont- 
treal,  Lachute  and  Hawkesbury,  articles  in  groups  B  and  C  do  move  from  these 
points  and  on  the  Ottawa  rates,  and  that  the  result  is  that  a  higher  value  of 
service  is  being  given  for  a  rate  in  the  case  of  commodities  in  groups  B  and  C 
than  in  the  case  of  the  movement  of  newsprint  and  wallpaper  blanks  from  mills 
of  the  applicant  company. 

Applicant  in  this  connection  refers  to  the  grouping  existing  in  the  United 
States,  in  which  the  first  group  embraces  newsprint,  the  second  group  has  a 
rate  of  110  per  cent  of  the  first  group,  and  the  third  is  133 J  per  cent  of  the  first 
group. 

Taking  the  highest  group  as  100  per  cent,  it  will  be  found,  expressing  the 
second  group  in  terms  of  this,  that  its  rate  is  82^  per  cent  of  group  3,  while  the 
first  group  is  75  per  cent  of  group  3.  Groups  A,  B  and  C  have  as  maximum 
percentages  of  the  fifth-class  rates  under  schedule  A  respectively  75  per  cent 
80  per  cent  and  85  per  cent. 

The  comparisons  which  the  applicant  makes  in  this  respect  are  not  based 
on  the  cost  of  rendering  the  service  but  on  the  value  of  the  service  to  the  shipper. 
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The  applicant  points  out  that  taking  100  pounds  as  a  unit,  the  carload  rates 
on  paper  bags  which  fall  within  group  B  are  30  cents  from  Montreal  to  Toronto 
against  newsprint  paper  rate  from  the  applicant's  mills  to  Toronto  of  30i  cents, 
while  group  C  commodities  Lachute  to  Toronto  are  32  cents. 

Here,  again,  I  am  of  opinion  that  the  vital  question  is,  what  does  this 
subject  the  applicant  to?  Has  he  any  traffic  affected  by  this  rate?  Is  he  sub- 
jected to  increased  competition?  Is  any  traffic  taken  away  from  him  by  the 
rate?  In  the  absence  of  any  reaction  to  such  practical  tests,  I  fail  to  see  the 
bearing  of  the  reference  to  groups  B  and  C  on  allegations  as  to  discrimination. 
While  value  of  service  is  recognized  as  one  factor  in  rates,  it  is  by  no  means  the 
only  factor.  Rates  are  not  assumed  to  be  exactly  proportioned  to  those  differ- 
ences in  value  which  measure  differences  in  value  of  service.  Value  of  service, 
for  example,  is  a  factor  in  classification;  but  it  is  readily  to  be  recognized  that 
differences  in  value  are  to  be  found  as  between  different  items  covered  by  a 
common  class.  In  the  matter  of  rate  differences  as  distinct  from  those  of 
classification,  comparison  was  made  in  Anthony  v.  P.  &  R.  Ry.  Co.,  14  ICC, 
58,  between  the  rates  on  cement  and  potatoes.  The  Commission  held  that  a 
comparison  of  the  rates  on  cement  with  the  rates  on  potatoes  was  of  little  value 
in  support  of  the  allegation  that  there  was  discrimination  in  favour  of  cement 
as  against  potatoes,  the  two  commodities  being  wholly  non-competitive. 

On  a  complaint  as  to  alleged  discrimination  because  of  the  difference  in 
rates  between  poles  and  piling  on  the  one  hand  and  lumber  on  the  other,  the 
Interstate  Commerce  Commission  held  that  where  it  does  not  appear  that  the 
two  commodities  compete  with  each  other  it  does  not  follow  that  there  is  undue 
discrimination  between  them  merety  because  the  rates  are  different. 

California  Pole  and  Piling  Co.  v.  S.P.  Co.,  27  I.C.C.,  669 

For  the  reasons  already  given,  there  is  no  unjust  discrimination  as  between 
Lachute  and  Montreal  on%  the  one  hand  and  Sturgeon  Falls  and  Espanola  on 
the  other,  in  Toronto,  in  regard  to  the  movement  of  newsprint  and  wallpaper 
blanks  since  there  is  no  movement  and  no  competition.  Since  at  the  same  time 
there  is  no  competition  in  respect  of  group  B  and  group  C  commodities  in 
Toronto  on  movements  from  the  same  points  of  origin  as  above  referred  to, 
there  cannot  be  unjust  discrimination  here.  If  there  is  no  unjust  discrimination 
as  to  newsprint  and  wallpaper  blanks  and  if  there  is  no  unjust  discrimination  in 
regard  to  commodities  under  groups  B  and  C,  the  pertinency  of  the  comparisons 
as  a  measure  of  the  proper  rate  adjustment  is  not  apparent. 

3rd.  Percentage  comparisons  and  ton-mile  rates.  As  bearing  upon  the 
propriety  of  giving  the  applicant's  mills  the  same  rate  as  existed  from  Ottawa 
to  Toronto,  percentage  comparisons  were  made  by  the  applicant.  In  the  hear- 
ing, Mr.  Kator  developed  this  percentage  method.  In  some  questions  which  I 
directed  to  him,  which  questions  were  based  on  some  hurried  computations  I 
had  made  in  the  course  of  the  hearing,  certain  percentage  conditions  were  referred 
to  by  me  as  existing.  I  find  from  consideration  of  the  evidence  and  exhibits, 
that  some  errors  were  made  by  me  in  the  computations,  and  I  desire  to  set  this 
out  clearly.  However,  in  the  supplementary  statement  of  October  9,  the  matter 
was  gone  into  by  the  applicant  and  the  error  I  had  inadvertently  made  was 
checked.  Therefore,  the  erroneous  computations  have  no  bearing  upon  the  final 
presentation  of  the  matter. 

Taking  some  fourteen  shipping  points,  the  applicant  said,  in  his  submission 
of  October  9,  that  group  A  paper  rates  figure  slightly  less  than  68  per  cent  of 
the  Schedule  A  fifth-class  rates,  and  that  if  there  were  given  68  per  cent  of 
Schedule  A  fifth-class  rates  from  Sturgeon  Falls  and  Espanola,  the  newsprint 
paper  rate  would  be  28.22  cents.   He  stated  further — 
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"On  pages  5384  and  5385  there  is  some  discussion  regarding  the 
lower  percentage  of  class  rates  applying  from  the  more  distant  points 
than  from  Espanola  and  Ottawa.  It  is  our  understanding  that  when  a 
definite  percentage  of  a  class  rate  is  prescribed  for  a  commodity  it  is 
applicable  to  short  as  well  as  long  haul  traffic.  We  assume  schedule  A 
rates  are  properly  adjusted  in  so  far  as  long  and  short  haul  relationships 
are  concerned,  and  if  this  is  a  fact  we  can  see  no  reason  why  the  eastern 
mills  should  enjoy  a  lower  percentage  of  the  schedule  A  rates  than 
Espanola  and  Sturgeon  Falls." 

The  foregoing,  in  substance,  suggests  that  a  fixed  percentage  of  schedule  A 
rates  should  govern  from  all  shipping  points.  It  is  stated  this  should  be  "appli- 
cable to  short  as  well  as  long-haul  traffic,"  so  that  this  includes  Ottawa.  Sixty- 
eight  per  cent  was  the  figure  applicant  used,  making  a  rate  of  28.22  cents  from 
Espanola  and  Sturgeon  Falls.  Sixty-eight  per  cent  of  schedule  A  would  make 
the  Ottawa  newsprint  rate  25.50  cents.  It  will  be  apparent  that  this  would  not 
place  the  applicant  in  any  better  relative  rate  situation  with  regard  to  the 
point  of  stated  actual  competition,  viz.,  Ottawa,  than  at  present  exists.  It  has 
already  been  shown,  however,  that  schedule  A  was  not  the  governing  factor  in 
fixing  these  commodity  rates. 

Comparisons  of  ton-mile  rates  are  submitted  as  bearing  on  the  rate  adjust- 
ment. For  instance,  in  the  most  recent  submission  of  the  Telegram,  it  is  set  out 
that  while  Espanola-Sturgeon  Falls  are  paying  20.1  mills  per  ton  per  mile, 
Montreal  is  at  present  paying  16.9  mills  per  ton  per  mile.  It  is  submitted  that 
if  Espanola-Sturgeon  Falls  were  reduced  to  the  Ottawa  rate  of  28  cents,  the 
former  two  points  would  then  have  a  per  ton-mile  rate  of  18.5  mills.  Com- 
parisons are  also  made  on  two-line  hauls.  It  is  stated  that  if  the  two-line  haul 
via  North  Bay  were  used  and  the  Ottawa  rate  applied,  there  would  be  per-ton- 
mile  earnings  of  22.2  mills.  This  is  compared  with  two-line  hauls,  e.g.  Iroquois 
Falls,  via  T.  &  N.O.,  and  Grand  Trunk,  with  a  ton-mile  rate  computed  at  1.6.3 
mills,  and  East  Angus  to  Toronto,  via  Q.C.R.  and  C.P.R.,  with  a  ton-mile  rate 
computed  at  15.1  mills.  As  to  the  actual  burden  of  rate,  it  must  be  remembered 
that  these  two  points  pay  374  cents  and  34  cents  respectively  to  get  into  the 
Toronto  market. 

It  has  been  emphasized  in  decisions  of  various  regulative  tribunals  that  while 
the  ton-mile  rate  is  one  test  of  reasonableness  of  rates,  it  is  not  the  only  one 
and  it  is  not  necessarily  a  conclusive  one.  The  ton-mile  rate  is  a  work-distance 
unit  Which  averages  in  the  work  done  and  earnings  therefrom  high  grade  and 
low  grade  tonnage,  carload  and  less  than  carload. 

The  Interstate  Commerce  Commission  has  stated  that  the  rate-per-ton- 
per-mile  rule  brings  rates  down  to  the  narrowest  point  of  scrutiny,  and  for  that 
purpose  is  valuable;  but  it  excludes  considerations  of  other  circumstances  ana 
conditions  which  enter  into  the  making  of  rates,  no  matter  how  compulsory  or 
imperious  they  may  be,  and  it  cannot,  therefore,  be  accepted  as  controlling  in 
determining  the  reasonableness  of  rates. 

Gustin  v.  A.T.  &S.F.  Rd.  Co.,  ei  al,  8  I.C.C.R.,  277. 

In  the  case  of  the  present  comparisons,  the  difficulty  as  to  difference  in  the 
nature  of  the  commodities  is  not  present.  There  is,  however,  the  question 
whether  there  is  a  common  unit,  viz.,  a  mileage  basis.  Are  the  rates  built  up 
on  mileage,  or  is  the  mileage  basis  modified  by  a  grouping  arrangement? 

As  already  set  out,  the  Board  has  indicated  that  mileage  is  not  the  only 
and  necessarily  conclusive  factor.  The  significance  of  this  in  connection  with 
grouping  in  rate  structures  is  important.  Distance  cannot  be  recognized  as 
controlling.  If  it  were,  there  could  be  no  group  rates.  McCloud  River  Lumber 
Co,  v.  S.P.  Co.,  24  LC.C,  89.   Where  rates  are  blanketed,  mileage  is  not  a  con- 
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trolling  factor.  Memphis  Freight  Bureau  v.  I.C.R.R.  Co.,  27  I.C.C.,  507.  The 
maintenance  of  a  group  rate  requires  more  or  less  disregard  of  distance,  and 
this  sometimes  results  in  varying  degrees  of  inequality.  Waukeska  Lime  and 
Stone  Co.,  v.  CM.  &  St.  P.  Ry.  Co.,  26  I.C.C.,  515. 

Reference  has  already  been  made  to  the  way  in  which  rates  from  points 
east  of  Montreal  to  Toronto  have  been  built  up.  From  what  is  set  out,  it  is 
apparent  that  conclusions  based  exactly  on  mileage  in  respect  of  situations  east 
of  Montreal  are  not  justifiable. 

The  existing  situation  is  more  clearly  brought  out  by  considering  the  rate 
and  ton-mile  rate  from  grouped  points  east  of  Montreal  to  Toronto.  The  ton- 
mile  spreads  resulting  from  different  mileages  included  in  the  group  are  especi- 
ally noteworthy: — 


From 


Miles 


Rate 


Rate  in  cts. 

per 
ton — mile 


St.  Jer6me  (CP.)  

Joliette  (CP.)  

St.  Jer6me  (C.N.)  

Joliette  (C.N.)  

Crabtree  (C.N.)  

Kingsey  (G.T.)  

Three  Rivers  (CP.)  

East  Angus  (Q.C.  &  CP.) 
East  Angus  (Q.C  &  G.T.) 

Grand  Mere  (CP.)  

Grand  Mere  (CN.)  

Portneuf  (C.N.)  

Quebec  (C.N.)  

Quebec  (CP.)  

St.  Raymond  (C.N.)  

Jonquiere  (C.N.)  


378 
399 
350 
381 
386 


424 
440 
452 
450 
467 
439 


1-59 
1-54 
1-50 
1-51 
1-45 
1-54 


482 
521 
506 


506 


641 


36 


39 


1-45 
1-34 
1-38 


1-42 


1-21 


The  Ottawa  rate  of  28  cents  has  been  referred  to.  This  gives  a  per-ton- 
mile  rate  of  2-18  cents  on  the  distance  of  256  miles.  But  this  distance  falls 
within  the  mileage  grouping  of  231-260  miles  to  which  the  28-cent  rate  would 
apply.  Taking  out  the  ton-mile  rates  on  the  low  and  high  mileages  of  the  group, 
the  respective  figures  are  2-85  cents  and  2-15  cents.  In  the  case  of  Espanola 
and  Sturgeon  Falls,  there  is  a  ton-mile  rate  of  2-01  cents.  But  these  points 
fall  within  a  grouping  of  291-320  miles  under  the  schedule  A  to  which  the  30-|- 
cent  rate  would  apply.  In  the  same  way  as  before,  the  ton-mile  rates  for  the 
low  and  high  mileages  are  respectively  2-09  and  1-90. 

.  It  is  perfectly  correct  to  point  out  that  the  commodity  is  not  moving  from 
the  extremes  of  the  mileage  groups  referred  to  in  the  preceding  paragraph.  At 
the  same  time,  the  detail  is  pertinent  as  showing  that  mere  ton-mile  compari- 
sons involving  not  a  mileage  but  a  group-mileage  basis  are  not  in  any  way 
conclusive,  and  are  by  no  means  clearly  illustrative. 

The  comparisons  made  are  concerned  with  points  where  there  are  actual 
movements.  What  has  already  been  said  concerning  discrimination  makes 
clear  the  reason  for  this  limitation. 

The  ton-mile  rate  comparisons  set  out  do  not  establish  the  existence  of 
unjust  discrimination.  Whatever  weight,  if  any,  they  might  have  in  an  attack 
on  the  general  reasonableness  of  the  rate  scheme  on  newsprint,  such  attack  is 
not  before  the  Board.  The  applicant  emphasized  and  reiterated  that  he  was 
not  attacking  the  general  rate  scheme  as  regards  newsprint  paper  and  wall- 
paper blanks. 
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4th.  The  two-line  haul.  The  argument  was  advanced  that  as  against  the 
distance  from  Ottawa  to  Toronto  of  256  miles  there  was  a  route  available  from 
Sturgeon  Falls  to  Toronto  of  251  miles  via  Canadian  Pacific  Railway  and  Grand 
Trunk.  It  is  recognized  in  decisions  of  this  Board  as  well  as  of  other  regulative 
tribunals  that  where  comparison  is  made  of  common  mileages,  one  on  a  single- 
line  movement  and  the  other  on  a  two-line  movement,  there  is  justification  for 
a  slightly  higher  rate  in  the  case  of  the  two-line  haul;  and  it  was  admitted  by 
Mr.  Kator  that  the  difference  between  the  28-cent  rate  from  Ottawa  and  the 
30^-cent  rate  now  available  from  the  applicant's  mills,  viz.  2J  cents,  was  not  an 
unreasonable  spread  taking  into  consideration  the  two-line  haul;  and,  therefore, 
by  itself  this  would  not  be  an  argument  for  a  reduction  to  28  cents. 

While  it  was  recognized,  as  a  matter  of  rate-making,  that  if  the  two-line 
haul  were  used  on  the  movement  to  Toronto,  it  would  not  justify  a  rate  less 
than  30^  cents,  there  was  at  the  same  time  an  argument  made  by  referring  to  the 
rate  on  the  two-line  haul  from  East  Angus,  Quebec,  a  distance  of  448  miles,  the 
rate  from  this  point  to  Toronto  being  34  cents.  The  situation  of  East  Angus  is 
that  it  has  no  market  on  the  originating  line,  and  the  rates  from  that  point 
result  from  the  blanketing  or  group  arrangement.  For  example,  one-mile  line 
hauls  in  the  same  rate  group  cover:  Three  Rivers,  440  miles;  Shawinigan  Falls, 
461;  Windsor  Mills,  466;  Grand  Mere,  467. 

In  Imperial  Steel  Co.  vs.  G.  T.  R.,  11  Can.  Ry.  Cos.,  395,  the  applicant  had 
asked  the  railway  to  supply  cars  from  Collingwood  to  Winnipeg,  via  North  Bay, 
using  the  Canadian  Pacific  beyond,  or  Canadian  Pacific  from  North  Bay  to 
Port  Arthur  and  the  Canadian  Northern  beyond.  This  would  have  short- 
hauled  the  Grand  Trunk  by  limiting  it  to  the  movement  to  North  Bay.  It 
refused  to  do  this,  and  limited  its  movement  to  the  route  via  Chicago.  The 
short-line  mileages  Collingwood-Winnipeg,  via  G.  T.  R.  and  C.  P.  R.  are  1,248 
miles;  via  G.  T~  R.,  C.  P.  R.  and  C.  N.  R.,  1,262  miles;  via  Chicago  and  U.S. 
connections,  1,409  miles.  It  was  held  by  the  Board,  at  p.  399,  that  the  initial 
or  originating  railway  company  was  entitled  to  as  long  a  haul  upon  its  own  lines 
as  may  be  reasonable.  The  decision  quoted  Plymouth  Davenport  &  South- 
western Junction  Ry.  Co.  v.  Great  Western  Ry.  Co.,  10  Ry.  &  Can.  Traf.  Cas., 
p.  68,  which  stated: — 

"  For  instance,  on  the  one  hand,  we  have  to  take  into  consideration 
that  the  Great  Western  Company  ought  not  without  some  due  cause  in  the 
public  interest,  to  be  deprived  of  the  advantage  of  its  long  run  in  respect 
of  traffic  which  has  originated  on  its  own  system." 

In  the  supplementary  written  submissions  of  the  Star  and  the  Telegram 
recently  filed  and  which  refer  to  present  conditions,  it  is  not  stated  whether 
Espanola  or  Sturgeon  Falls  is  more  important  from  the  standpoint  of  supplying 
these  papers  with  newsprint  paper.  As  already  indicated,  their  written  sub- 
missions in  1922  showed  Espanola  as  the  important  point  of  supply.  If  it  is 
assumed  that  this  condition  continues — and  nothing  to  the  contrary  is  before  the 
Board — it  must  be  recognized  that  even  if  applicant's  contention  that  the  existing 
single-line  mileage  of  Sturgeon  Falls  to  Toronto,  viz.,  303  miles,  should  be 
revised  on  a  two-line  mileage  of  251  with  a  single-line  basis  attaching  thereto, 
attention  must  also  be  given  to  the  position  of  Espanola.  The  latter  point, 
whose  distance  from  Toronto  is  one  mile  less  than  that  of  Sturgeon  Falls,  is 
bracketed  with  that  point  on  a  common  rate.  Sturgeon  Falls  is  on  the  main  line 
of  the  Canadian  Pacific,  49  miles  east  of  Romford.  On  the  one-line  Canadian 
Pacific  haul,  to  Toronto,  this  traffic  has  to  move  west  of  Romford  and  then 
southerly  to  Toronto.  Espanola  is  located  48.5  miles  southwesterly  from 
Romford  on  the  "  Soo  "  branch.  Traffic  from  this  point  moving  to  Toronto  on 
the  single-line  haul  therefore  moves  east  to  Romford  and  thence  southerly. 
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Sturgeon  Falls  and  Espanola  are  equi-distant  from  Romford.  To  utilize  the 
mileage  of  the  two-line  movement  via  North  Bay,  it  would  be  necessary  for  the 
Espanola  traffic  to  move  east  120.9  miles  to  North  Bay  and  thence  226.9  miles 
to  Toronto,  a  total  of  348  (347.8)  miles. 

If  Espanola  is  still  the  important  point  of  supply,  then  with  an  increase  in 
distance  of  46  miles  on  the  two-line  haul  the  invoking  of  the  mileage  of  the 
two-line  haul  as  a  basis  for  Sturgeon  Falls  would  apparently  be  intended  to 
extend  the  effect  of  a  rate  reduction  based  on  Sturgeon  Falls'  two-line  haul  to 
Espanola's  still  longer  two-line  mileage  which  is  in  excess  of  its  single-line 
mileage. 

On  due  consideration,  it  would  not  appear  reasonable  to  ask  that  the  mileage 
of  the  two-line  movement  should  be  taken  as  the  measure  of  the  rate,  disregard- 
ing in  so  doing  the  fact  that  there  was  a  division  in  the  rate  between  two  lines. 

January  22,  1923. 

Commissioner  Boyce  concurred. 


Application  of  the  Vancouver  Harbour  Commissioners,  Vancouver,  B.C.,  re 
running  rights  over  the  Vancouver,  Victoria  and  Eastern  Railway  and 
Navigation  Company's  tracks  from  False  Creek  to  Burrard  Inlet,  B.C. 

File  No.  30281 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 
JUDGMENT 

At  the  sittings  of  the  Board  in  Vancouver  on  September  19  last,  consider- 
ation of  the  form  of  the  agreement  for  running  rights  by  the  Vancouver  Harbour 
Commissioners  over  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navi- 
gation Company's  tracks  from  False  creek  to  Burrard  inlet,  was  under  consider- 
ation and  during  the  course  of  the  argument  Mr.  MacNeill,  counsel  for  the  Van- 
couver, Victoria  and  Eastern  Railway  and  Navigation  Company,  at  page  5776, 
asked  the  Board  to  grant  a  stated  case  to  the  Supreme  Court,  for  the  reasons 
therein  set  forth,  the  general  statement  being  that  a  contract  was  made  between 
the  Canadian  National  and  the  Vancouver,  Victoria  and  Eastern  Railway  and 
Navigation  Company,  which  the  court  would  enjoin  the  Canadian  National  from 
breaking.  As  1  understand  it,  that  refers  to  the  contract  by  which  joint  running 
rights  were  acquired  by  the  Canadian  Northern  from  New  Westminster  to  the 
Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Company's  yards  on 
False  creek.  He  claimed  that  the  Canadian  Northern  is  now  under  the  control 
of  the  Government  of  Canada,  and  the  Vancouver  Harbour  Commissioners  are 
also  a  railway  under  the  control  of  the  Government  of  Canada,  and  that  the 
extraordinary  situation  arose  by  which  the  people  who  are  bound  by  this 
contract  are  asking  the  railway  company,  against  its  will,  to  give  to  them  running 
rights  over  the  Railway  Company's  Road. 

Mr.  MacNeill  was  directed  to  serve  copies  of  his  application  upon  the 
Canadian  National  Railways  and  the  Vancouver  Harbour  Commissioners,  which 
he  did  and  to  which  both  of  these  bodies  have  replied. 

While  there  is  some  doubt  in  my  mind  as  to  the  question  of  either  law  or 
jurisdiction  involved,  yet  it  is  a  matter  of  great  importance  to  the  Vancouver, 
Victoria  and  Eastern  Railway  and  Navigation  Company,  and  if  they  wish  to 
take  the  matter  before  the  Supreme  Court  it  is  my  opinion  they  should  have  an 
opportunity  of  doing  so. 

I,  therefore,  think  an  order  should  issue  granting  them  the  right  to  appeal 
under  the  provisions  of  the  Railway  Act,  1919,  section  52,  subsections  3  and  4. 
Ottawa,  January  22,  1923. 

Commissioner  Lawrence  concurred. 
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REPORT  OF  CHIEF  TRAFFIC  OFFICER 

Ottawa,  January  22,  1923. 
T-D  13756. 

Complaint  of  Dominion  Sheet  Metal  Corporation,  Limited,  Hamilton,  Ont.,  re 
rate  on  Galvanized  Sheets,  to  Winnipeg,  Man. 

File  27562.1. 

This  report  is  issuing  as  the 

JUDGMENT 
of  the  Board  in  this  matter. 

This  is  a  complaint  made  by  the  Dominion  Sheet  Metal  Corporation,  Lim- 
ited, Hamilton,  Ont.,  through  its  president,  Mr.  A.  T.  Enlow,  against  the  rate 
on  galvanized  iron  sheets,  in  carloads,  from  Hamilton,  Ont.,  to  Winnipeg,  Man., 
in  comparison  with  the  rates  charged  on  the  same  commodity  from  other  points 
where  mills  are  located  which  compete  with  complainants  in  the  Winnipeg 
market.  The  matter  was  first  developed  by  written  submissions  and  later  set 
down  for  hearing  by  the  Board  at  its  sittings  in  Ottawa  on  November  21. 

Complainants,  in  launching  their  complaint,  as  per  letter  under  date  August 
26,  1922,  stated: 

"  We  are  entirely  unable  to  do  anything  in  the  Winnipeg  market  in 
the  way  of  selling  galvanized  sheets  of  our  manufacture  due  to  the  fact 
that  the  imported  sheets  seem  to  have  such  a  low  rate  that  there  is  no 
possibility  of  our  competing." 

The  competition  of  English  sheets  was  specifically  referred  to  in  this  com- 
munication. In  a  further  submission,  dated  October  13,  United  States  com- 
petition was  stressed,  it  being  stated: — 

"  We  will  say  however  that  the  rate  on  iron  sheets  from  England  to 
Winnipeg  is  not  what  bothers  us  so  much  as  the  rate  from  the  various 
United  States  mills  to  that  point  as  compared  with  our  situation  where 
we  are  compelled  to  pay  freight  on  black  sheets  from  Pittsburgh  to  Ham- 
ilton on  the  galvanized  sheets  from  Hamilton  to  destination  making  a 
combination  of  rates  which  is  far  in  excess  of  the  rate  the  United  States 
manufacturer  pays  when  he  ships  from  his  mill  direct  to  Winnipeg." 

Complainants  stated  that  Canadian  competition  was  not  involved  in  this 
complaint.  The  United  States  points  named  where  mills  are  located  competing 
with  complainants  in  the  Winnipeg  market  were  Pittsburg,  Pa.;  Chicago,  111.; 
Gary,  Ind. ;  and  Milwaukee,  Wis. 

The  railway  companies  were  opposed  to  making  any  reduction  in  the  cur- 
rent rate  from  Hamilton,  stating  that  although  sympathetic  to  enabling  Cana- 
dian manufacturers  as  far  as  possible  to  supply  Canadian '  consumers,  com- 
plainants' difficulty  was  not  confined,  according  to  their  information,  to  the 
question  of  freight  rates,  but  dependent  also  upon  other  factors,  such  as  a  pref- 
erence on  the  part  of  the  purchaser,  some  preferring  the  English  and  some  the 
United  States  sheets;  also  the  matter  of  prompt  delivery,  it  being  alleged  that 
sometimes  orders  were  filled  more  promptly  by  United  States  mills.  They 
further  stated  that  it  is  impossible,  under  recognized  and  fundamental  rate- 
making  principles,  to  establish  rates  from  Hamilton  or  other  points  so  as  to 
overcome  a  shipper's  geographical  disadvantage  in  location,  and  that  they  should 
not  be  called  upon  to  justify  their  rates  in  Canada  by  comparison  with  rates 
from  United  States  points,  which  were  fixed  by  United  States  lines,  and  over 
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which  they  have  no  control.  They  pointed  out,  for  instance,  that  on  the  Mil- 
waukee-Winnipeg movement,  the  distance  to  Winnipeg  is  788  miles  and  the 
traffic  can  be  handled  direct  to  Winnipeg  by  United  States  lines,  or  if  hauled 
from  Emerson  by  the  Canadian  line,  its  haul  within  Canada  is  only  66  miles 
out  of  the  total  mileage.  They  further  submitted  that  the  rate  from  Hamilton 
was  not  unreasonable  or  discriminatory;  and  this  was  not  contended  by  com- 
plainant. 

As  developed  by  the  complainants'  written  submissions  and  at  the  sub- 
sequent hearing,  the  issue  here  presented  deals  with  the  question  not  from  the 
standpoint  of  the  rate  complained  of  being  unreasonable  or  discriminatory  per 
se,  but,  on  the  other  hand,  on  the  promise  of  establishing  a  rate  from  Hamilton 
to  Winnipeg  based  on  the  alleged  needs  of  the  Hamilton  industry  in  relation 
to  other  competition  in  the  Winnipeg  market.  As  regards  the  competition,  that 
from  England  was  not  stressed,  an  excerpt  from  complainants'  letter  of  13th 
October  in  this  respect  having  already  been  quoted  herein,  in  addition  to  which 
the  following  discussion  took  place  at  pp.  7280-1: 

"  The  Chief  Commissioner:  There  is  the  British  competition,  would 
you  not  be  met  with  British  competition? 

''  Mr.  Enlow:  We  would  take  a  chance  with  British  competition. 
I  will  say  this:  that  Canada  has  now  got  accustomed  to  Canadian  sheets, 
which  is  better  than  90  per  cent  of  the  British  sheets,  and  the  Canadian 
is  not  satisfied  with  the  sheets  he  used  to  get,  and  the  sheets  are  better 
now. 

"  The  Chief  Commissioner:  You  would  not  fear  British  com- 
petition? 

"  Mr.  Enlow:  No,  except  in  the  East." 

So  far  as  regards  the  United  States  competition,  the  issue  largely  narrowed 
down  to  competition  from  Milwaukee.  In  their  letter  of  November  3,  com- 
plainants stated: — 

"  We  might  say  that  as  long  as  the  competition  was  confined  to 
Pittsburg  we  were  able  to  get  a  fair  share  of  the  business,  our  rat&  being 
about  3  cents  per  100  pounds  under  theirs  and  this  to  some  extent  off- 
setting the  cost  of  freight  on  the  black  sheets  for  galvanizing  from 
Pittsburg  to  here. 

"  A  little  over  a  year  ago,  however,  a  new  mill  was  started  at  Mil- 
waukee, Wis.,  and  that  mill  has  been  taking  a  large  share  of  the  business 
which  you  can  easily  perceive  is  possible  on  account  of  their  87^  cents 
per  100  pounds,  freight  rate  as  compared  with  $1.14  from  Hamilton  or 
26^  cents  per  100  pounds,  lower  than  our  rate." 

In  this  connection  the  following  discussion  took  place  at  p.  7282: — 

"The  Assistant  Chief  Commissioner:  Your  case  would  be  nar- 
rowed down  to  a  comparison  of  the  rates  from  Hamilton  to  Winnipeg  and 
Milwaukee  to  Winnipeg? 

"Mr.  EnloW:  Yes.    That  is  the  thorn  in  the  flesh." 

It  further  appears  that  under  normal  conditions  the  base  price  on  these 
sheets  is  fixed  by  Pittsburg,  the  mills  elsewhere  quoting  f.o.b.  Pittsburg  base 
price  plus  the  freight  rate  from  Pittsburg  to  destination.  When  the  market  is 
weak,  however,  exceptions  or  concessions  may  be  made  in  order  to  secure  busi- 
ness. This  situation  was  described  by  Mr.  Enlow  at  pp.  7276-77  in  the  follow- 
ing language: 

"  The  Chief  Commissioner:  Have  you  any  figures  showing  what  it 
cost  the  Milwaukee  concern  to  get  the  black  plate  or  raw  material,  as 
compared  with  you? 
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"  Mr.  Enlow:  While  that  and  all  other  mills  in  the  States  are  sup- 
posed to  pay  attention  to  what  is  known  as  the  Pittsburg  basis,  yet  they 
do  not  do  it,  except  in  very  good  times,  and  at  a  hearing  the  other  day 
in  Washington,  November  8,  John  A.  Topping,  Chairman  of  the  Board 
of  the  Republic  Iron  and  Steel  Company,  declared  before  the  Federal 
Trade  Commission  in  this  way: — 

"  Mr.  Topping  declared  that  while  the  steel  manufacturers, 
including  those  located  in  the  Chicago  district,  quote  prices  on  f.o.b. 
Pittsburg  basis,  plus  the  freight  rate  from  Pittsburg  to  destination, 
competitive  conditions  actually  govern  the  final  sale  price. 

"  Steel  prices  are  based  on  competitive  conditions "  said  Mr. 
Topping.   "  At  times  the  mills  in  Chicago  will  get  the  full  benefit  of 
the  Pittsburg  freight  rate  over  the  base  price.    At  other  times  they 
will  not.   The  price  is  always  affected  by  local  conditions."  ' 
I  may  say  in  that  connection  that  I  am  told  by  those  who  buy  for 
the  Milwaukee  market  that  they  said  that  in  establishing  their  business 
they  realized  they  had  to  do  something  in  the  way  of  concession,  and 
that  they  gave  the  customer  a  large  part  of  the  benefit  which  they  enjoyed 
in  that  freight  rate.   Their  rate  is  87^  cents  as  compared  with  $1.17  from 
Pittsburg.    When  they  come  to  buy  their  raw  material  they  buy  that 
largely  from  Chicago  mills.    There  is  quite  a  competition  in  Chicago  at 
times  between  two  or  three  large  concerns  making  their  raw  material.  I 
have  no  doubt  they  get  quite  a  concession  when  business  is  poor,  because 
any  buyer  can.    Now,  we  cannot  get  that  for  this  reason:  all  our  stuff 
comes  from  mills  where  there  is  no  lower  rate  than  Pittsburg — practically 
all — with  the  exception  of  the  Steel  Company  of  Canada." 

Reference  was  also  made  by  Mr.  Enlow  to  certain  disadvantages  as  well 
as  advantages  with  respect  to  their  operations  at  Hamilton.  For  example,  they 
have  to  bring  in  the  bulk  of  their  Black  Sheets — the  raw  material — from  Pitts- 
burg, so  that  to  the  rate  on  the  outwards  traffic  from  Hamilton  is  added  the 
rate  on  the  black  sheets  inbound.  On  the  other  hand,  while  there  is  no  duty 
on  the  raw  material,  there  is  a  duty  on  the  finished  galvanized  sheets  imported 
from  United  States  mills  which  gives  the  Canadian  manufacturer  an  advantage. 
Speaking  in  a  general  way,  Mr.  Enlow  contended  the  Canadian  manufacturer 
operated  under  some  handicap.  Insofar  as  this  involves  the  proposition  that  a 
producer's  cost  disadvantage  should  be  equalized  in  the  freight  rate,  it  may  be 
stated  that  this  transcends  the  powers  or  functions  of  the  Board.  In  a  number 
of  applications  which  have  been  before  the  Board,  there  has  been  apparent  the 
idea  that  the  needs  of  a  shipper  in  carrying  on  his  business  on  a  profitable 
basis  should  afford  a  criterion  of  the  reasonableness  of  rates,  and  it  has  been 
held  that  while  the  burden  is  on  the  railway  of  maintaining  reasonable  rates, 
the  needs  of  the  producer  do  not  afford  a  final  measure  of  what  a  reasonable 
rate  should  be.  In  Western  Retail  Lumbermen's  Association  v.  C.N.,  CP.  and 
G.T.P.  Ry.  Cos.,  20  C.R.C.  155,  the  following  language  was  used: — 

"  A  railway  company  is  not  called  upon  so  to  adjust  its  rates  that 
the  shipper  will  always  be  able  to  carry  on  his  business  at  a  profit.  The 
rate  is  only  one  item  in  the  shipper's  costs.  The  obligation  of  the  rail- 
way company  is  to  charge  a  reasonable  rate.  It  is  not  called  upon,  through 
the  reduction  of  the  rate,  to  guarantee  that  the  business  will  be  carried 
on  at  a  profit.  In  other  words,  the  needs  of  the  business  and  the  way 
in  which  it  is  carried  on  are  not  the  measure  of  the  reasonableness  of 
the  rate." 

In  Canadian  Portland  Cement  Company  v.  G.T.R.  and  Bay  of  Quinte  Rail- 
way, 9  C.R.C.  209,  the  Cement  Company  referred  to  the  fact  that  coal  entered 
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largely  into  the  cost  of  production  of  their  output,  and  that  they  had  to  com- 
pete in  open  markets  with  similar  factories  who  were  accorded  more  favourable 
treatment,  i.e.  lower  rates  with  respect  to  their  coal.  The  Board's  judgment 
stated: —  ' 

"  This  phase  of  the  application  is  in  reality  a  plea  that  section  315, 
the  "  equality  "  clause  should  be  used  to  bring  about  an  equalization  of 
costs  of  production.  This  clause  is,  however,  concerned  with  traffic  con- 
ditions. The  allegations  regarding  "  similar  factories  "  are  of  no  value 
unless  the  u  similar  factories  "  are,  under  similar  circumstances  and  con- 
ditions of  traffic,  accorded  more  favourable  treatment.  This  has  not 
been  established.  It  is  no  part  of  the  obligations  of  the  railway,  under 
the  Railway  Act,  to  equalize  costs  of  production  through  lowered  rates 
so  that  all  may  compete  on  an  even  keel  in  the  same  market." 

A  recent  case  is  the  complaint  of  the  National  Dairy  Council  of  Canada  re 
freight  rates  on  Butter  (Board's  Orders  and  Judgments,  Vol  XII,  pp.  149-50) 
in  which  it  was  stated: — 

"  The  Board  is  given  power  to  deal,  inter  alia,  with  the  reasonable- 
ness of  rates.  It  is  nowhere  authorized  by  Parliament  to  be  an  arbiter 
of  industrial  policy.  Opinions  may  differ  as  to  different  lines  of  develop- 
ment, but  the  Board's  functions  in  approaching  a  rate  situation  are  con- 
cerned with  ascertaining  the  reasonableness  of  the  rate,  not  with  applying 
to  a  rate  situation  a  preconceived  opinion  as  to  what  type  or  method  of 
industry  should  be  helped  by  a  modification  of  the  rate. 

"  In  other  words,  while  members  of  the  Board  may  and  do,  as  Cana- 
dians, sympathize  with  policies  of  economic  development  which  may 
through  increasing  diversity  lead  to  greater  economic  solidarity,  it  is 
not  their  general  opinions  but  the  powers  conferred  on  them  by  the  Rail- 
way Act  which  determine  what  they  can  do.  Very  wide  powers,  it  is 
true,  are  given  under  the  Railway  Act;  but  the  Railway  Act  is  not  to  be 
constructed  as  if  it  were  a  blank  cheque  to  be  filled  in  as  members  of  the 
Board  see  fit.  It  is  not  the  Board's  function,  as  delegated  by  Parliament 
to  make  rates  to  develop  business,  but  to  deal  with  the  reasonableness 
of  rates  either  on  complaint  or  of  its  own  motion. 

(See  also  in  this  connection  British  Columbia  News  Co.  v.  Express 
Traffic  Association,  13  C.R.C.  176;  Canadian  Oil  Cos.  v.  G.T.,  CP.,  and 
C.N.  Ry.  Cos.,  12  C.R.C.  350;  Dominion  Sugar  Co.  v.  Canadian  Freight 
Association,  14  C.R.C.  188;  Red  Deer  Valley  Coal  Operators'  Association, 
Board's  Orders  and  Judgments,  Vol.  X,  p.  66) . 

However,  it  is  a  question  whether  this  should  be  looked  upon  as  an  applica- 
tion for  a  rate  based  on  the  producer's  need  as  Mr.  Enlow  stated  that  they  had 
increased  the  capacity  of  their  plant  and  that  they  were  making  a  profit  (pp. 
7270-71).  The  matter,  therefore,  may  properly  be  viewed  as  an  application  for 
a  rate  which  complainant  desires  in  order  to  meet  market  competition.  This 
is  a  question  which  has  already  been  carefully  considered  and  dealt  with  in 
a  number  of  cases,  and  it  has  been  held  that  it  is  within  the  discretion  of  the 
railway  to  determine  whether  it  shall  establish  rates  to  meet  the  competition  of 
markets.  (See  Montreal  Produce  Merchants'  Association  v.  G.T.  and  CP.  Ry. 
Cos.,  9  C.R.C.  232;  British  Columbia  Sugar  Refining  Co.  v.  C.P.R.,  10  C.R.C 
169;  Graham  Co.  v.  Canadian  Freight  Association,  22  C.R.C.  355;  complaint 
of  Zwicker  &  Co.,  Lunenburg,  N.S.,  Board's  Orders  and  Judgments,  Vol.  XII, 
p.  151). 

Subject  to  the  inhibitions  as  to  unjust  discrimination  or  undue  preference, 
the  Railway  Act  permits  elasticity  of  rate-making,  but  the  initial  making  of 
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rates  is  in  the  hands  of  the  railway  company,  who  as  regards  rates  to  develop 
business,  has  a  greater  initial  discretion  than  is  possessed  by  the  Board,  whose 
function  is  to  deal  with  the  reasonableness  of  rates  and  questions  as  to  unjust 
discrimination  or  undue  preference,  either  on  complaint  or  of  its  own  motion. 
Taking  the  points  named  by  complainants,  the  rate  situation  is: — 

To  Winnipeg 

Rate  in  Cents  Rate  in  Cents 


From                                                                          per  100  lbs.  Miles     per  ton  per  mile 

England   $1  36 

Pittsburgh,  Pa   1  17  1,324  1.767 

Hamilton,  Ont   1  14  1,268  1.798 

Gary,  Ind   84£  885  1.909 

Chicago,  111   Sih  855  1.976 

Milwaukee,  Wis    84£  788  2.144 


The  rate  from  England  of  $1.36  is  based  on  an  ocean  rate  of  22  cents,  plus 
the  inland  Montreal-Winnipeg  rate  of  $1.14.  In  the  case  of  traffic  between 
Eastern  and  Western  Canada  the  rates  are  blanketed  to  and  from  the  whole 
Eastern  territory  Montreal  and  West,  so  that  the  Hamilton  and  Montreal  rates 
are  the  same.  These  galvanized  iron  sheets  take  carload  rating  of  fifth  class 
in  the  Canadian  Freight  Classification,  and  $1.14  is  the  fifth  class  all-rail  rate 
to  Winnipeg. 

The  Pittsburg  rate  of  $1.17  is  made  up  of  the  combination  of  the  fifth 
class  rate,  subject  to  United  States  Official  Classification,  of  60  cents  per  100 
pounds  from  Pittsburg  to  St.  Paul  or  Duluth,  plus  the  fifth  class  rate  applicable 
from  these  points  to  Winnipeg. 

The  Gary,  Chicago  and  Milwaukee  rate  of  84^  cents  is  made  up  of  the 
combination  of  a  special  commodity  rate  of  27^  cents  applicable  on  iron  and 
steel  sheets  from  these  points  to  St.  Paul,  plus  the  fifth  class  rate  of  57  cents 
from  St.  Paul,  to  Winnipeg. 

The  rates  from  the  United  States  shipping  points  to  St.  Paul  are  entirely 
controlled  and  fixed  by  United  States  carriers.  The  rate  from  St.  Paul  to  Win- 
nipeg is  also  very  largely  controlled  by  the  United  States  carriers,  as  the  Great 
Northern  and  Northern  Pacific  Railways  have  their  own  direct  line  between 
these  points.  As  regards  comparisons  between  United  States  and  Canadian 
rates,  the  Board  has  stated: — 

"  Tolls  fixed  in  the  United  States  are  not  the  criteria  of  reasonable 
tolls  in  Canada." 

(Manitoba  Dairymen's  Association  v.  Dominion  Express  Co.,  14 
C.R.C.  142;  Riley  v.  Dominion  Express  Co.,  17  C.R.C.  112). 

However,  aside  from  the  foregoing,  taking  the  points  concerned,'  I  am  of 
the  opinion  that  an  analysis  of  the  rates  and  mileages  involved  fails  to  furnish 
evidence  that  the  rate  from  Hamilton  is  unreasonable  and  unjustly  discrim- 
inatory. 

Taking  Milwaukee  specifically  as  the  shipping  point  with  respect  to  which 
the  issue  was  finally  practically  confined,  and  described  by  Mr.  Enlow  as  "  the 
thorn  in  the  flesh,"  it  will  be  observed  it  is  788  miles  from  Winnipeg,  as  compared 
with  1,268  miles  from  Hamilton.  The  difficulty  of  establishing  a  rate  adjust- 
ment which  would  annihilate  Hamilton's  disadvantage  in  geographical  location 
of  480  miles,  or  60  per  cent  greater  distance  than  Milwaukee  from  the  market 
in  question,  is  obvious. 

W.  E.  CAMPBELL, 

Chief  Traffic  Officer. 
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REPORT  OF  CHIEF  TRAFFIC  OFFICER 

Ottawa,  January  29,  1923. 

Application  of  Great  West  Sand  and  Gravel  Company  and  Messrs.  Braid  A 
McCurdy,  Winnipeg,  Man.,  for  a  reduction  in  the  rates  on  Building  Sand, 
Gravel  and  Crushed  Stone  from  Bird's  Hill  to  Winnipeg. 

File  25705.9 

This  report  is  issuing  as  the 

JUDGMENT 

of  the  Board  in  this  matter 

Application  was  made  in  a  letter  dated  September  13,  1922,  by  the  Great 
West  Sand  and  Gravel  Company  and  Messrs.  Braid  &  McCurdy,  that  the 
Canadian  Pacific  Railway  be  directed  to  publish  rates  on  building  sand,  gravel 
and  crushed  stone,  in  carloads,  from  Bird's  Hill  to  Winnipeg,  maintaining  the 
same  differential  from  shipping  points  to  Winnipeg  that  existed  in  1909.  Taking 
the  points  named  by  applicants,  the  rate  situation  from  1909  to  date  is  shown 
below: — 

EFFECTIVE 


June  4,     May  15,  March  12,  March  15.  Aug.  16, 

To  Winnipeg  1909  1911            1917  1918  1918 

From —  Miles  Rates  in  cents  per  cubic  yard 

Bird's  Hill   10  40  40              45  6S£  75 

Gunton  •   35  60  45              50  57£  80 

Beausejour   36  60  45              50  57\  80 

Sinnott   39  60  50              55  62J  85 

Molson   39  60  50              55  62£  85 

Milner   49  ..  *50              55  62 \  85 

♦Effective  May  6,  1912. 


Messrs.  Braid  &  McCurdy  made  no  representations  at  the  sittings  of  the 
Board  in  Winnipeg  on  October  2,  1922.  Counsel  for  the  Great  West  Sand  and 
Gravel  Company  (hereinafter  referred  to  as  the  applicant)  pointed  out  (as  shown 
by  the  foregoing  rate  statement)  that  in  1909  a  differential  of  20  cents  per  cubic 
yard  existed  in  the  rates  between  Bird's  Hill  and  the  other  points.  It  was  con- 
tended that  the  Bird's  Hill  pit  was  opened  on  the  strength  of  this  rate  differential, 
and  that  later,  in  1912,  a  very  large  expenditure  was  incurred  in  the  installation 
of  machinery  and  equipment  to  enable  applicant  to  furnish  graded  material  to 
the  Winnipeg  market.  The  total  investment  was  stated  to  be  some  $200,000. 
It  was  contended  that  as  a  result  of  the  change  in  the  rate  differential  applicant 
is  unable  to  conduct  its  business  profitably.  It  was  very  frankly  stated  the 
application  was  made  in  order  that  applicant  might  secure  the  benefit  resulting 
from  any  adjustment  in  rates,  and  it  was  not  contended  that  the  saving  in  freight 
charges  would  be  passed  on  to  the  Winnipeg  consumer. 

Mr.  Wood,  an  interested  shipper  at  Molson,  with  a  rate  of  10  per  cent  per 
cubic  yard  higher  than  from  Bird's  Hill,  appeared  in  opposition  to  the  appli- 
cation. Mr.  C.  H.  Booth,  manager  of  Building  Products  and  Coal  Company,  also 
appeared  in  opposition,  stating  their  pit  is  at  Woodlands,  on  the  Canadian 
National  Railways,  with  a  rate  5  per  cent  per  cubic  yard  higher  and  that  they 
had  also  incurred  a  very  large  capital  investment.  Applicant's  counsel  referred 
to  this  rate  differential  as  having  been  kept  in  force  for  a  long  period  of  years 
and  under  which  a  very  considerable  movement  of  gravel  took  place.  The  above 
statement  of  rates  shows  that  the  20  cents  differential  existed  from  June  4,  1909, 
until  May  15,  1911,  and  the  present  differential  of  5  and  10  cents  has  been  in 
effect  ever  since,  or  roughly  for  the  past  eleven  years,  and  was  in  force  in  1912 
when  a  large  additional  expenditure  is  said  to  have  been  incurred.    The  fact  that 
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the  applicant  enjoys  a  rate  which  is  lower  than  in  force  from  any  other  point  to 
Winnipeg,  and  consequently  has  an  advantage  of  from  $1.35  to  $2.70  on  each  car 
shipped  (of  80,000  pounds)  over  its  competitors  at  the  other  points,  renders 
it  difficult  to  understand  why,  if  its  operations  are  unprofitable,  it  can  be  attri- 
buted to  the  freight  rate. 

It  was  admitted  by  counsel  for  applicant  in  answer  to  the  Chief  Com- 
missioner's questions  that  there  was  no  agreement  with  the  railway  by  which 
the  20  cents  differential  was  to  be  maintained;  further,  that  the  Board  cannot 
establish  rates  based  simply  on  the  needs  of  an  industry  in  order  to  enable  it  to 
carry  on  its  business  at  a  profit — there  are  numerous  Board's  judgments  in  which 
this  latter  feature  has  been  fully  dealt  with. 

The  representative  of  the  Canadian  Pacific  Railway  opposed  the  application, 
contending,  in  substance,  that  the  present  rate  from  Bird's  Hill  is  fair  and  reason- 
able; that  any  reduction  therein  would  result  in  requests  for  similar  reductions 
in  the  rates  from  the  other  points;  that  the  rate  attached  was  low  when  com- 
pared with  rates  on  the  same  commodities  in  other  portions  of  the  country,  some 
comparative  rates  being  submitted.  Under  the  provisions  of  the  Railway  Act 
and  the  rate-regulating  principles  already  laid  down  by  the  Board,  I  am  of  the 
opinion  that  so  far  as  any  direction  by  the  Board  is  concerned,  the  whole  issue 
here  comes  under  two  headings: — 

1.  Is  the  Bird's  Hill  rate  reasonable;  and 

2.  Is  Bird's  Hill  unjustly  discriminated  against  by  reason  of  the  rates  from 

the  other  points. 

1.  Building  sand,  gravel,  and  crushed  stone,  in  carloads  are  rated  tenth 
class  in  the  Canadian  Freight  Classification.  However,  with  respect  to  these 
and  other  low-grade  commodities  moving  in  considerable  volume,  it  has  been 
found  necessary  to  establish  lower  rates  to  permit  of  their  free  movement,  and, 
therefore,  lower  rates  have  been  established  on  a  mileage  scale.  Quite  a  number 
of  exceptions,  however,  are  again  made  to  this  general  mileage  scale  by  the 
publication  of  lower  specific  special  commodity  rates,  both  in  Eastern  and 
Western  Canada,  and  which  have  been  established  under  varying  circumstances 
and  conditions.  Applicant's  shipments  are  not  handled  under  the  tenth  class, 
or  the  lower  mileage  scale,  but  under  the  still  lower  special  commodity  rates 
referred  to.  Applicant  is  located  10  miles  from  Winnipeg,  and  the  speciil 
commodity  rate  is  75  cents  per  cubic  yard.  The  tenth  class  rate  for  this 
distance  is  7|  cents  per  100  pounds,  and  the  general  mileage  rate  4  cents  per  100 
pounds,  or  120  cents  per  cubic  yard.  (The  rates  from  the  points  in  question  are 
published  in  cents  per  cubic  yard,  and  where  comparison  is  made  herein  with 
other  rates  published  in  cents  per  100  pounds,  the  latter  have  been  converted 
into  rates  per  cubic  yard  figured  on  an  estimated  weight  of  3,000  pounds  per 
cubic  yard.)  A  number  of  these  lower  special  commodity  rates  have  from  time 
to  time  been  carefully  considered  by  the  Board  as  a  result  of  complaints  filed 
or  applications  made  for  reductions.  The  Board  has  never  directed  a  rate  on 
the  commodities  here  concerned  lower  than  that  which  is  now  complained  of. 

An  examination  has  been  made  of  the  tariffs  of  the  Canadian  Pacific  and 
Canadian  National  Railways  in  Western  Canada ;  and  of  the  same  railways,  also 
the  Grand  Trunk  and  Michigan  Central,  in  Eastern  Canada.  In  Western 
Canada  the  Canadian  National  Railways  publish  rates  into  Winnipeg  from 
nearby  sand  and  gravel  pits  which,  for  competitive  reasons,  are  on  a  basis 
comparable  with  those  here  concerned,  although  the  lowest  rate  they  publish 
is  80  cents  per  cubic  yard.  These  special  commodity  rates  into  Winnipeg  are  the 
lowest  to  be  found  in  either  Western  or  Eastern  Canada.  Into  Regina  the 
Canadian  National  publish  a  rate  of  $1.05  from  Victoria  Plains,  8-9  miles;  and 
the  Canadian  Pacific  $1.05  from  Pilot  Butte,  8-6  miles.  Examples  of  the  lowest 
special  commodity  rates  for  short  hauls  in  Eastern  Canada  are: — 
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Rate:  In  cents 

From  To  Miles         per  cu.  yd. 

ON  THE  CANADIAN  PACIFIC  RAIWAY 

St.  Emelic  Joliette   5.2  75 

ON  THE  GRAND  TRUNK  RAILWAY 

Clifton  Sand  and  Gravel  Siding  ..  ..Niagara  Falls   3.03  75 

..   ..Merritton   5.3  107\ 

South  Durham  Gore   5.6  90 

Maple  Toronto   18  120  ' 

Caledon  East   "    47  Wk 

ON  CANADIAN  NATIONAL  RAILWAYS 

Fonthill  Thorold   6.8  90 

ON  MICHIGAN  CENTRAL  RAIROAD 

Stamford  Niagara-on-the-Lake   6.  90 

 Niagara  Falls   2.7  75 

  ..  ..Victoria  Park   3.9  75 

 Montrose   6.4  82£ 

Petrolia  Oil  Springs   11.3  90 

Windsor  Essex   14.4  90 

The  rate  of  75  cents  per  cubic  yard  from  Clifton  sand  and  gravel  siding 
to  Niagara  Falls,  3-03  miles,  was  the  subject  of  a  complaint  before  the  Board, 
and  in  its  judgment  (Vol.-  IX,  Board's  Judgments  and  Orders,  p.  299)  the 
Board  pointed  out  this  was  the  lowest  rate  anywhere  published  by  the  Grand 
Trunk,  with  the  exception  of  a  switching  rate  published  for  the  York  Sand  and 
Gravel  Company  to  Toronto  points.  Subsequently,  by  Order  No.  29163,  dated 
December  22,  1919,  the  Board  directed  the  Grand  Trunk  to  file  a  tariff  on  sand 
and  gravel  from  York  to  Toronto  points,  of  which  the  following  are  repre- 
sentative examples: — 

Rate:  In  cents 

From                                                   To  Miles         per  cu.  yd. 

York  Don   3.7  82£ 


Union  Station   5.4  90 

South  Parkdale   8  '90 

.Swansea   9.9  105 

Mimico   11.9  1123 


Although  these  are  short  hauls  the  rates  in  question  are  little  more  than  a 
switching  charge.  The  Bird's  Hill-Winnipeg  rate  is  as  low  as  some  of  the 
switching  charges  in  effect  within  Winnipeg  or  other  terminals.  An  important 
fact  that  ought  not  to  be  overlooked  is  that  the  terminal  costs  are  the  same  for 
short  hauls  as  for  long  ones;  relatively,  therefore,  the  terminal  expenses  increase 
as  the  hauls  decrease,  and  the  rate  may  be  so  low  that  it  represents  little  else 
than  terminals.  Upon  careful  consideration  of  all  factors,  I  am  unable  to  find 
that  the  Bird's  Hill-Winnipeg  rate  is  unreasonable.  It  is  lower  than  the  rates 
charged  on  the  same  commodity  lor  similar  service  elsewhere. 

2.  The  railway  states  it  has  endeavoured  to  preserve  a  fair  adjustment  of 
rates  between  the  competing  shipping  points.  The  5  and  10  cents  differential 
has  existed  for  the  past  eleven  years.  A  reduction  from  Bird's  Hill  without  a 
corresponding  reduction  from  the  other  points;  or  an  increase  in  the  rates  from 
the  other  points,  is  opposed,  by  applicant's  competitors.  Bird's  Hill  already 
has  the  lowest  rate  published  from  any  point  into  Winnipeg,  and  all  other 
things  being  equal,  it  already  has  an  advantage  of  from  $1.35  to  $2.70  per  car 
over  all  other  points.  Some  weight  should  be  given  to  the  effect  of  directing 
rates  which  would  possibly  give  the  nearest  pit  a  monopoly  or  quasi-monopoly 
of  the  market,  thereby  affecting  the  public  interest.  Applicant  relied  largely 
upon  comparisons  of  distance  to  demonstrate  the  unreasonableness  of  the  Bird's 
Hill  rate,  and  also  the  so-called  differential  or  spread  between  the  rate  from 
Bird's  Hill  and  the  other  points.  However,  when,  as  in  this  case,  distance  has 
not  been  the  controlling  factor  in  the  making  of  the  rates,  mere  comparisons 
based  on  distance  are  not  the  measure  of,  and  do  not  establish,  unreasonable- 
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ness  or  unjust  discrimination.  In  fixing  sand  and  gravel  rates,  mileage  is  fre-' 
quently  a  minor  consideration.  In  establishing  rates  on  gravel  for  road-making 
purposes  in  western  Ontario  in  1915;  a  flat  blanket  rate  was  fixed  for  any 
distance  up  to  and  including  50  miles.  In  a  recent  case  before  the  Interstate 
Commerce  Commission,  National  Association  of  Sand  and  Gravel  Producers  v. 
Pennsylvania  Railroad  et  al,  74  I.C.C.  616,  it  was  shown,  for  example,  that  a 
rate  of  60  cents  per  net  ton  (equivalent  to  90  cents  per  cubic  yard)  was 
applicable  for  various  distances  ranging  from  5  to  45  miles,  and  that  a  rate  of 
$1.12  per  net  ton  (equivalent  to  $1.68  per  cubic  yard)  applied  on  hauls  from  10 
to  180  miles  in  length.  I  do  not  consider  the  present  record  affords  any  basis 
for  condemning  the  spread  or  differential' in  the  rates  between  Bird's  Hill  and 
the  other  points. 

The  contention  that  the  Bird's  Hill  pit  was  opened  on  the  strength  of  the 
20  cents  differential  existing  in  1909  was  not  developed  further  than  the  admis- 
sion of  counsel  for  applicant  that  there  was  no  agreement  with  the  railway  that 
this  was  to  be  maintained.  An  examination  of  the  first  tariff  filed  with  the 
Board,  CP.  Ry.,  C.R.C.  No.  W-144,  effective  October  31,  1904,  shows  a  rate  of 
2^  cents  per  100  pounds  on  sand  from  Bird's  Hill,  Beausejour,  Sinnott,  and 
Gunton  to  Winnipeg.  This  rate  was  continued  in  succeeding  tariffs  C.R.C.  No. 
W-397,  effective  March  28,  1906,  and  C.R.C.  No.  W-579,  effective  March  20, 
1907.  In  Supplement  37  to  the  tariff  last  named,  effective  August  24,  1907, 
Molson  was  added  as  a  shipping  point  at  the  same  rate.  In  C.R.C.  No.  W-840, 
effective  March  16,  1908,  the  2\  cents  rate  was  continued  and  Hazelridge  was 
added  as  a  shipping  point  at  the  same  rate.  In  C.R.C.  No.  W-1109,  effective 
February  20,  1909,  the  rates  were  made  to  apply  on  sand  and  gravel  (formerly 
reading  sand  only)  and  rate  of  2-^  cents  continued  with  the  following  list  of 
shipping  points:  Hazelridge,  Bird's  Hill,  Beausejour,  Sinnott,  Molson,  Bird's 
Hill  Sand  Company's  Pit,  and  Gunton.  The  Bird's  Hill  Sand  Company's  Pit 
(the  applicant  being  the  successor  to  this  company)  was  first  specifically  named 
in  this  tariff,  and  its  original  rate  was  the  same  as  from  the  other  points. 
Effective  June  4,  1909,  the  rates  were  converted  into  cents  per  cubic  yard  and 
all  reduced,  the  record  commencing  with  this  date  being  shown  at  .  the  com- 
mencement of  this  report. 

W.  E.  CAMPBELL, 

Chief  Traffic  Officer. 


ORDER  No.  33355. 

hi  the  matter  of  the  application  of  the  Great  West  Sand  &  Gravel  Company  and 
Braid  and  McCurdy,  of  Winnipeg,  Manitoba,  for  a  reduction  in  the  rates 
on  building  sand,  gravel,  and  crushed  stone  from  Bird's  Hill  to  Winnipeg. 

File  No.  25705.9. 

Thursday,  the  1st  day  of  February,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg, 
October  2,  1922,  the  applicants,  the  Canadian  Pacific  Railway  Company,  and 
the  Building  Products  and  Coal  Company  being  represented  at  the  hearing,  and 
what  was  alleged;  and  upon  the  report  and  recommendation  of  its  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Canadian  Pacific  Railway  Company  for  authority  to  substi- 
tute an  electric  bell  with  wig-wag  signal  in  lieu  of  the  watchmen  at 
present  at  Kingston  Road  Crossing. 

File  3878.308. 

JUDGMENT 

Heard  at  Belleville,  Ontario,  November  3,  1922. 
Commissioner  Boyce: 

The  question  as  to  what  is  the  most  adequate  protection  suitable  to  the 
conditions  of  traffic  at  this  crossing  is  involved  in  this  application.  The  rail- 
way companies  desire  to  substitute  for  the  watchmen  protection  now  in  use, 
automatic  protection  by  bells  and  wig-wag  signals.  The  evidence  at  the  hearing 
and  a  careful  examination  of  the  crossing  by  the  members  of  the  Board  before 
whom  the  application  was  heard,  in  the  presence  of  representatives  of  the 
various  interested  municipalities,  of  the  railways,  and  of  the  general  public  of 
the  county,  were  directed  to  the  effort  to  determine  the  most  desirable  form  of 
protection  at  this  crossing  in  the  interests  of  public  safety. 

The  crossing  in  question  is  the  point  of  intersection  of  the  Kingston  road 
(now  a  provincial  highway)  "with  the  tracks  of  the  Canadian  Pacific  and  Cana- 
dian National  Railways  on  lot  33,  concession  1,  township  of  Sidney,  Ontario. 

The  subject  of  protection  of  this  crossing  has  been  before  this  Board,  in 
one  form  or  another,  since  1912,  when  under  date  January  26,  a  resolution  of  the 
County  Council  of  Hastings  was  laid  before  the  Board  asking  that  protection 
by  gates  be  furnished.  By  Board's  Order  No.  22760,  dated  October  26,  1914, 
protection  by  gates  was  ordered;  cost  of  installing,  maintaining,  and  operating 
which  was  to  be  borne,  one-half  by  each  railway  company,  and  that  pending 
the  installation  of  the  gates,  all  movements  over  the  crossing  day  and  night,  be 
flagged,  cost  of  flagmen  to  be  divided  equally  between  the  two  railways. 

On  April  19,  1915,  the  Canadian  Northern  Railway  Company  applied  to 
the  Board  representing  that  this  crossing  had  been  confused  with  other  cross- 
ings, and  that  the  order  for  gates  was  issued  in  error,  as  at  the  sittings  referred 
to  in  the  Board's  Order  No.  22760,  Belleville,  May  1,  1913,  this  crossing  was 
not  even  mentioned.  Whether  this  contention  was  well  founded  or  not,  the 
Board,  after  inspection,  and  report  of  its  Chief  Engineer,  by  Order  No.  23732, 
dated  May  22,  1915,  rescinded  Order  No.  22760,  dated  October  26,  1914,  pro- 
viding for  gates,  and  directed  in  lieu  thereof,  protection  by  watchmen  day  and 
night,  the  cost  of  same  to  be  borne  equally  by  the  railways  concerned.  This 
form  of  protection  has  been  in  force  ever  since,  and  is  now  operative. 

Under  date  August  7,  1922,  the  Canadian  Pacific  Railway  Company  filed 
its  application  for  authority  to  substitute  an  electric  bell  with  wig-wag  signals 
in  lieu  of  the  protection  by  watchmen,  that  is,  to  substitute  mechanical  for 
human  wachmen,  and  the  Canadian  National  Railways,  under  date  August  18, 
1922,  concurred  in  this  application. 

The  physical  conditions  at  the  crossing  are  substantially  the  same  as  when 
the  above  order  was  made.  The  question  at  issue  on  this  application  is  whether 
the  proposed  mechanical  protection  will  be  as  adequate  a  warning  of  danger 
at  the  crossing  as  manual  warning  by  a  watchman.  In  neither  method  can 
there  be  elimination  of  the  danger  incident  to  a  highway  travelled  by  high-speed 
motor  traffic  crossing  two  railways  at  grade.  The  danger  is  apparent  and  visible. 
The  railways  lawfully  cross  the  highways,  and  the  highway  lawfully  crosses  the 
railways  and  the  traffic  on  each  is  entitled  to  be  protected.  In  both  methods 
under  consideration  the  question  is  one  of  adequate  and  sufficient  warning  to 
highway  traffic  of  approaching  train  on  either  railway.  The  up-keep  of  night 
and  day  watchmen  involves  upon  the  railways  an  outlay  of  about  $5,000  per 
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annum.  The  up-keep  of  the  mechanical  watchmen  proposed  is  negligible  (a 
few  hundred-  dollars  per  year) ,  but  in  determining  the  question  as  to  which 
method  is  the  more  suitable  and  adequate  as  protection  by  warning,  the  para- 
mount consideration  is,  of  course,  the  regard  for  public  safety;  the  question  of 
expense  is  distinctly  a  separate  and  secondary  consideration  with  this  Board 
in  all  applications  of  a  like  character.  The  most  adequate  protection  suitable 
to  the  conditions  of  view  and  traffic  on  highway  and  railway,  it  is  the  duty  of 
this  Board  to  determine  and  to  direct,  the  expense,  and  distribution  thereof 
among  those  who,  whether  railways  or  municipalities  (as  representing  the  public 
highway  traffic)  the  interests  of  both  of  which  are  in  question,  is  a  consequential 
or  incidental  consideration. 

The  view  at  the  crossing,  as  stated  in  the  Inspector's  report,  is  as  follows: — 

APPROACHING  FROM  NORTHEAST 

Eastbound  Distance  Westbound 

350  feet                                            50  feet  650  feet 

Nil  100    "  650  " 

110   "  150   "  650  " 

APPROACHING  FROM  SOUTHWEST 

850  feet  50  feet  *Nil 

800    "  100   "  600  feet 

800    "  150    "  600  " 

*View  obstructed  by  watchman's  cabin ;  other  views  by  buildings  and  trees. 

As  to  the  stated  obstructions  by  buildings  and  trees  the  situation,  apparent 
from  the  plan,  and  a  careful  inspection  on  the  ground,  immediately  after  the 
hearing,  is  about  as  follows: — 

The  highway  crosses  the  tracks  of  the  railways  (two  single  tracks — about 
fifteen  feet  apart)  at  a  slight  angle  or  skew,  but  I  do  not  regard  that  factor  as 
a  serious  contribution  to  the  danger  having  regard  to  the  surroundings  and  to 
the  fact  that  the  Kingston  road,  now  a  provincial  highway,  is  being  widened  to 
80  feet,  the  effect  of  which  will  be  to  considerably  improve  the  view  of  approach- 
ing trains  from  practically  all  directions. 

Approaching  from  the  southwest,  when  300  feet  from  the  centre  of  the 
crossing,  there  is  a  clear  view  of  about  1,000  feet  of  trains  approaching  from 
the  west.  At  that  point  the  view  of  trains  from  the  east  is  obscured  by  a 
stable,  a  shed,  and  a  house,  but  at  200  feet  the  view  to  the  east  is  clear,  and 
there  is  a  good  view  for  about  600  feet  at  this  distance  from  the  crossing.  At 
300  feet  from  the  crossing  on  both  sides,  at  the  right  hand  side  of  the  highway, 
there  are  installed  and  maintained  by  the  Department  of  Highways,  warning 
boards  of  the  standard  type  approved  by  this  Board,  so  that,  at  this  point  (200 
feet  from  the  crossing)  where  the  view  to  the  east  is  obscured,  temporarily,  and 
for,  say,  100  feet,  the  traveller  on  the  highway  has  just  passed,  on  the  same 
side  of  the  road,  this  warning  board,  and,  if  using  ordinary  care,  would  be  on 
the  lookout  for  the  opening  up  of  the  view  100  feet  further  on  his  way  towards 
the  crossing.  Between  that  point,  200  feet  from  the  crossing,  and  a  point  about 
75  feet  therefrom,  the  view  to  the  east  is  for  a  few  feet  temporarily  obstructed 
by  the  second  and  third  trees  southwesterly  from  the  crossing,  and  by  the 
watchman's  shanty.  These  trees  are,  I  think,  on  the  highway.  They  could 
be  removed  by  the  municipality  and  it  would  be  desirable  that  they  should  be 
removed.  If  mechanical  watchmen  were  employed  the  shanty  would  disappear 
and  the  view  to  the  east  would  be  cleared.  The  view  to  the  west  from  200  feet 
on  is  fairly  good — it  will  be  improved,,  Mr.  Hogarth  tells  us,  by  the  widening 
of  the  highway.  I  regard  the  approach  from  the  southwest,  with  these  qualifica- 
tions, as  being  fairly  good  and  quite  sufficient  to  one  using  ordinary  care  in 
view  of  the  warning  sign  with  which  he  is  confronted. 
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Approaching  the  crossing  from  the  northeast,  at  275  feet  (just  past  the 
warning  board  on  the  highway),  there  appears  to  be  a  good  view  for  about 
900  feet  to  the  east.  For  a  considerable  distance  before  reaching  this  point  the 
railways,  east  of  the  crossing,  are  in  sight  so  that  trains  from  the  east  can  be 
seen  for  a  considerable  distance  before  this  point  is  reached.  The  view  to  the 
west,  at  this  point  (275  feet)  and  from  thence  to  within  about  50  feet  of  the 
crossing  is  obstructed  by  a  house  and  trees  beyond  the  house,  so  that  a  good 
view  is  not  obtainable  until  within  50  feet  of  the  crossing.  This  aspect  of  the 
situation  was  the  subject  of  very  careful  study  on  the  ground.  One  or  two  of 
the  trees  between  the  railway  tracks  and  the  house  obscure  the  line  of  sight 
from  the  highway  and  they  doubtless  can  be  removed  to  improve  the  view.  Mr. 
Hogarth  pointed  out  that  the  widening  of  the  highway  to  80  feet  would  con- 
tribute substantially  to  the  improvement  of  the  view  of  eastbound  trains.  The 
only  other  alternative  is  the  removal  of  the  building.  This  remedy  was  considered 
on  the  ground,  and  after  hearing  the  views  of  Mr.  Hogarth,  who  as  Chief  Engineer 
of  the  Ontario  Department  of  Highways  has  oversight  of  construction  of  the  road, 
as  to  the  effect  of  widening  the  road  to  80  feet,  I  became  satisfied  that  such  was 
not  necessary.  When  the  road  work  is  completed,  it  can  be  decided  what,  if  any, 
trees  to.  the  west  ought  to  be  removed. 

The  view  on  both  sides  of  the  crossing  is  fairly  good.  On  neither  side  do 
the  temporary  obstructions  of  view  present  factors  of  unavoidable  danger  to 
a  pedestrian  or  the  driver  of  a  vehicle  who,  knowing  the  inherent  danger  of  a 
level  crossing  and  appreciating  the  value  of  warning  signs,  approaches  the 
crossing  with  senses  alert  and  who  uses  ordinary  care  and  judgment  in  the 
management  of  his  vehicle  and  who  declines  to  take  any  risk.  The  grade  of 
the  crossing  is  about  level. 

The  volume  of  highway  traffic,  as  shown  by  the  railways,  respectively  and 
the  municipalities  may  be  referred  to  shortly.  It  is  not  specially  pertinent  to 
the  consideration  of  this  application,  which  is  to  substitute  another  form  of 
protection  for  that  now  maintained.  The  issue  is  as  to  the  relative  values  for 
protection,  for  warning  purposes,  of  the  system  now  in  use,  i.e.,  the  maintenance 
of  watchmen  (warning  by  display  of  a  disc  by  day  and  a  red  lamp  by  night) 
and  the  mechanical  watchman  comprising  a  loud  ringing  of  an  electric  bell  and 
waving  of  wig-wag  arm  with  sign  of  "Stop"  prominently  displayed  by  day,  and 
by  night  the  electric  alarm  bell  ringing  and  a  red  light  waving. 

The  C.P.R.  traffic  returns  are  for  forty-eight  hours  consecutively,  taken 
22nd  to  24th  July,  1922,  from  6  a.m.  each  day  to  6  a.m.  the  following  day.  They 
include  the  train  traffic  on  both  railways.  The  C.N.R.  traffic  returns  are  for 
forty-eight  hours,  consecutively,  from  8  a.m.  October  13  to  8  a.m.  October  15, 
1922.  These  also  cover  all  traffic  on  both  railways — including  hand  cars  and 
gas  cars. 

As  these  returns  were  made  at  different  periods  a  comparison  of  a  summary 
of  them  may  be  useful: 

C.P.R.  July  22-24,  1922  C.N.R.  Oct.  13-15,  1922. 

Pedestrian  • . .  49— Avge.  1  per  hour.  80— Avge.  2  every  hour. 

Vehicular                      1,680-  "    35  "     "  1,726—  "    36  " 

Trains   46 —  "    1  every  hour  73—  "     1.52  every  hour. 

These  returns,  taken  July  and  October  respectively,  show  very  similar 
results  as  regards  vehicular  and  train  traffic,  but  vary  as  regards  train  traffic. 
The  fall  return  taken  by  the  C.N.R.  shows  about  50  per  cent  more  trains  on  both 
railways  than  that  of  the  C.P.R.  summer  return  with  about  the  same  amount  of 
highway  traffic. 

The  township  of  Sidney,  through  Mr.  Reid,  submitted  a  carefully  prepared 
memorandum  of  highway  traffic  of  all  kinds,  embracing  passenger,  motor  cars, 
light  and  heavy  motor  trucks,  motor  busses,  steam  engines  (road)  and  lorries 
and  horse  vehicles.   This  record  was  made  from  August  30  to  September  5,  1922, 
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inclusive,  seven  days — from  6  a.m.  to  10  p.m.,  or  16  hours  each  day.  It  sum- 
marizes as  follows: — 

Total  vehicular  traffic— (pedestrian  traffic  is  not  included) 

Seven  days,,  16  hours  each   7,304 

Average  per  day  of  16  hours   1,043 

Average  per  hour   65 

Mr.  Ponton,  for  the  city  of  Belleville,  handed  in  a  statement  of  traffic  taken 
3rd  and  4th  September,  1922,  from  7  a.m.  to  10  p.m.  each  day — 15  hours — which 
summarizes  as  follows: 

3rd  September  4th  September  Total 

Pedestrian   48  46  94 

Vehicular   1,049  827  1,876 

Train  (C.P.R.)   15  13  28 

"     (C.N.R.)   10  10 

This  would  average  as  follows,  per  day,  of  15  hours: — 

Pedestrian   47  or  3  per  hour 

Vehicular   938  or  62  per  hour 

Train   19  (only  C.P.R.  traffic  on  3rd)  1.26  per  hour 

.  (C.N.R.) 

It  will  be  seen  that  the  municipal  tallies  of  the  traffic,  in  their  analysis,  agree 
pretty  much  in  the  average  although  the  hourly  average  shown  by  them  is 
higher  than  that  shown  by  the  railways,  doubtless  for  the  reason  that  for  the 
seven  and  two  days,  respectively,  eight  and  nine  hours  per  day,  respectively,  of 
night  traffic  were  not  included.  I  fancy  that  this,  if  worked  out,  would  substan- 
tially account  for  the  difference  in  hourly  average  of  highway  traffic  between 
the  returns  of  the  railways  and  that  of  the  township.  The  returns  of  the  town- 
ship show  no  railway  traffic.  That  of  the  city  shows  only  C.P.R.  traffic  for  one 
day  (3rd)  and  both  railways  on  4th. 

The  highway  traffic  is  substantial,  though  not  congested.  There  is  doubtless 
much  less  general  traffic  in  the  winter  months.  Mr.  Ponton,  counsel  for  the  city* 
of  Belleville,  stated  to  the  Board  (Vol.  399,  p.  7233)  that  at  least  50  per  cent  of 
the  highway  traffic  had  its  origin  in  funerals,  which  would  go  either  to  the 
cemetery  on  the  east  side  of  the  road  south  of  the  crossing,  or  to  the  smaller 
cemetery  approached  from  the  northerly  side  of  the  crossing  by  a  road  branch- 
ing off  to  the  east  just  before  reaching  the  crossing  from  a  northerly  direction. 
This  factor  ought  to  be  in  ease  of  any  general  congestion  for  which  each  proces- 
sion would  be  subject  to  danger,  in  making  the  crossing,  at  least  one  way,  it 
would,  in  most  cases,  be  protected,  as  a  whole,  by  warning  of  an  approaching 
train. 

The  greatly  increased  highway  traffic  is  due  to  the  road  being  constituted 
a  provincial  highway — the  Kingston  road  rebuilt,  hard  surfaced,  widened,  curves 
eliminated  wherever  possible,  its  construction  and  maintenance  at  the  high 
standard  set  by  the  Department  of  Highways  of  Ontario,  draws  to  it  large 
amounts  of  traffic  from  the  less  efficient  roads  in  the  vicinity.  The  highways 
thus  improved  are  especially  conducive  to  high  speed  motor  traffic,  a  species  of 
traffic  which  has  in  the  last  decade  assumed  enormous  proportions,  and  on 
account  of  the  growth  in  which  frequent  applications  are  made  to  this  Board 
for  protection  of  grade  crossings. 

No  accident  is  reported  as  alleged  to^have  occurred  at  this  crossing.  Those 
opposing  the  application  attribute  immunity  from  accident  to  the  efficiency  of 
the  protection  afforded  by  the  watchmen.  It  is  a  factor  not  to  be  lost  sight  of 
that  when  application  was  made  by  the  railways  to  substitute  watchmen  for 
gates  it  was  vigorously  opposed  by  the  municipalities,  in  the  honest  belief  that 
gates  would  give  a  higher  class  of  protection.  Time  and  experience  at  this 
crossing  alone,  as  well  as  in  many  cases  before  the  Board,  have  demonstrated 
that  protection — commonly  so-called — of  a  level  crossing,  in  its  last  analysis, 
consists  only  of  reasonable  measures  to  improve  the  lines  of  sight,  and  devices 
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for  giving  sufficient  warning  to  approaching  highway  traffic  to  apprise  it  of 
the  danger  and  put  the  one  in  charge  of  it  on  the  alert,  and  to  aid  their  pre- 
sumed desire  and  reasonable  effort  to  avoid  it.  If  therefore,  at  a  given  crossing, 
the  most  effective  warnings  are  given  of  the  existence  of  the  danger  lying  ahead, 
whether  by  warning  boards  on  the  highway,  railway  crossing  boards,  the  waving 
disc  held  by  a  watchman  by  day.  or  the  waving  of  a  red  lamp  by  night,  the 
whistle  of  an  engine,  the  clang  of  an  electric  bell,  the  insistent  flashing  of  a 
red  wig-wag  signal,  or  gate  bars  across  the  highway  and  these  fail  in  their 
effort  to  impress  approaching  motorists  or  drivers  with  the  presence  of  acute 
and  imminent  danger  which  can  easily  be  avoided  by  the  exercise  by  them  alone 
of  that  ordinary  care  which  every  person  in  charge  of  a  vehicle  is  required  and 
presumed  to  possess  for  the  protection  of  himself  and  others  using  the  highway, 
protection — so-called — fails  entirely  of  its  object,  not  because  of  its  insufficiency 
or  inadequacy,  but  because  of  the  omission — whether  due  to  recklessness,  inat- 
tention or  incompetency  of  the  person  upon  whom  the  duty  of  caution  is  imposed 
by  the  warnings  given,  to  heed  them.  The  Board's  reports  show  numerous 
instances,  some  of  them  being  referred  to  at  the  hearing  of  this  application, 
where  gates,  closed  against  highway  traffic,  were  broken  through  by  a'  reckless 
motorist,  watchmen  disregarded,  bells,  boards,  wig-wags  and  whistles  unheeded 
in  the  reckless  effort  to  "beat  the  train".  Reference  was  made  at  the  hearing, 
by  the  Assistant  Chief  Commissioner,  to  instances  (a)  where  a  watchman,  to 
avoid  being  run  down  and  killed,  had  to  jump  on  the  running  board  of  a  motor 
speeding  across  the  tracks  in  defiance  of  his  warning,  and  fb)  where  another 
motorist  ran  his  car  into  the  twenty-eighth  car  of  a  passing  train;  and  Mr. 
Hogarth  added,  when  the  first  instance  was  drawn  to  his  attention  (7245) : — 
Mr.  Hogarth:  "  We  had  a  man  killed  a  few  months  ago  in  that  way. 
He  was  thrown  right  into  a  field." 
The  facts  in  issue  in  this  case  are  very  similar  to  and  affect  the  same  rail- 
ways, in  rcsnoct  of  a  grade  crossing  about  two  miles  east  of  this  one.  known  as 
the  Bay  Bridge  road,  an  application  by  the  same  railways  to  substitute  bells 
and  wig-wag  signals  for  gates — a  watchman  being  then  and  there  employed. 
The  application  was  heard  at  Belleville  on  January  6,  1922,  and  the  objections 
to  the  substitution  were  identical  almost  with  those  now  presented  to  us.  There 
had  been,  in  that  case,  a  fatal  accident.  The  road  was  heavily  travelled — the 
traffic  being  heavier  than  the  returns  indicate  at  this  crossing,  as  appears  from 
the  following  analvsis,  for  48  hours,  taken  from  the  Board's  iudgment,  dated 
March  17,  1922  (Judgments,  etc.,  of  the  Board,  1922,  at  p.  19):— 

"ON  BOTH  RAILWAYS 

"Pedestrians   567      Average  per  hour   12 

"Vohicles   2,460  "      "      "   52 

"Trains   103  "      "      "    2.14 

The  order  was  there  made,  after  a  careful  comparison  of  the  same  class  of 
highway  and  railway  traffic,  and  as  in  this  case,  inspection  on  the  ground,  for 
double  electric  bells  and  wig-wag  signals.  The  device  ordered  was  installed 
and  the  watchman  removed  from  that  crocking.  It  was  referred  to  at  the  hearing 
in  this  case,  as  follows  (Vol.  399  p.  7241-2) : — 

Mr.  Hogarth  :  "  I  do  not  know  what  wig-wag  they  propose  here. 
The  Assistant  Chtef  Commissioner:  "A  wig- wag  similar  to  the 
one  at  the  Bay  Bridge  Road. 

Mr.  Hogarth:  "That  seems  to  be  satisfactory. 
Mr.  Spence:  "  So  far  as  that  Bav  Bridge  Road  wig-wag  is  concerned, 
have  you  known  of  any  fault  or  trouble  with  it? 
Mr.  Hogarth:    "Not  so  far. 
^  Mr.  Spence:  "  It  is  a  fact  that  the  people  who  use  that  crossing  are 
satisfied  with  the  wig-wag  protection? 
Mr.  Hogarth:  "I  believe  so," 
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It  would  not  therefore  be  inappropriate,  as  there  is  such  similarity  between 
the  two  cases  both  as  regards  locality,  traffic  and  general  conditions,  to  refer  to 
the  judgment  of  the  Board  in  that  case  (ibid — Bay  Bridge  Road  Crossing, 
March  17,  1922,  foot  of  p.  20,  top  of  p.  21)  which  I  would  apply  to  this  case 
with  equal  force  and  relevancy. 

The  Department  of  Highways  and  the  municipalities — supported  by  Mr. 
W.  H.  Ireland,  M.L.A.  for  West  Hastings — offered  a  variety  of  objections  to  the 
substitution  proposed  by  the  railways.  The  objections  on  behalf  of  the  munici- 
pality were  general  in  character  and  based  upon  the  opinion  that  a  watchman 
could  be  of  better  service  as  an  agent  of  warning,  than  a  mechanical  contrivance, 
acting  automatically.  In  the  Board's  Judgment  in  the  Bay  Bridge  Road  case, 
referred  to  before,  there  is  fully  set  out  the  distinction  between  the  two  warning 
measures  in  question,  and  those  distinctions,  and  the  Board's  opinion  in  that 
case  apply  equally  to  this  case.  Little  can  be  added  to  what  is  there  observed 
in  relation  to  the  advantages  of  the  mechanical  warning  to  a  situation  like  the 
present.  It  has  been  the  experience  of  the  Board  that  the  public  generally  are 
disinclined  to  relinauish  the  human  element  in  protection  in  favour  of  a  mechan- 
ical device  of  which  little  by  them  is  known,  but  at  least  in  most,  if  not  in  all 
cases  where  the  device  now  proposed  has  been  installed,  whether  as  original  or 
substituted  protection  (for  a  watchman  or  gates)  it  has  been  found  to  work 
satisfactorily  for  tfre  purposes  for  which  it  rs  installed;  It  has  one  striking  feature 
of  advantage  in  its  mechanical  action.  Bonded  for,  say,  2.000  feet  on  both 
tracks,  it  would  be  instantly  alert  and  in  action  at  the  crossing  with  sonorous 
bell  and  waving  arm  by  day.  and  bv  bell  and  waving  red  light  at  night,  the 
same  instant  that  an  approaching  train  entered  the  bonded  area  2.000  feet  from 
the  crossing.  The  two  incidents  are  contemporaneous.  Not  so  with  the  watch- 
man. As  is  pointed  out  in  the  evidence  (p.  7243)  it  would  take  eighteen  seconds 
from  the  time  a  train  whistles  for  the  crossing  after  it  has  whistled — assuming 
that  the  whistle  is  sounded  80  rods  from  the  crossing,  until  the  train  reaches  the 
crossing.  Assuming  that  the  watchman — who  has  no  more  definite  information 
of  train  arrivals  than  a  time  table — (none  of  delayed  or  snecial  trains)  instantlv 
hears  the  whistle — in  stormy  weather  not  alwavs  possible — it  takes  him  half 
of  that  eighteen  seconds  to  get  up  from  his  chair  in  the  shanty,  get  his  disc  or 
lamp,  open  the  door  and  get  to  the  crossing  in  a  position  to  give  warning  to 
highway  traffic.  This  time  is  stated  as  the  result  of  a  careful  check  of  the  opera- 
tion bv  the  watchman  at  this  crossing.  When  in  position  he  can  only,  bv  day, 
display  his  disc,  with  the  word  "  Stop  "  on  it,  and  bv  night  wave  a  red  lamp. 
If  these  warning  signals  are  unheeded  bv  an  approaching  driver  (who  may  be 
of  opinion  that  he  can  "  beat  the  train  ")  the  watchman  can  do  no  more.  He 
sounds  no  warning  bell — if  he  shouts  a  warning  it  is  difficult  to  hear  it.  Some- 
times, as  in  the  case  referred  to,  he  has  to  look  to  his  own  safety.  As  compared 
with  this  procedure  the  bell  and  wig-wag  are  in  action,  automatically,  the 
instant  the  train  touches  the  bonded  track  2.000  feet  awav.  The  result  is  that 
the  highway  traffic  has  the  benefit  of  double  the  warning  in  point  of  time — and 
of  character — for  in  addition  to  waving  a  red  disc  by  day  and  a  red  light  bv 
night,  it  starts  ringing  a  loud  electric  gong,  which  cannot  fail  to  be  heard  by 
those  on  the  alert  and  not  lacking  the  sense  of  hearing,  and  these  warnings  con- 
tinue until  the  train  has  entirely  passed  over  the  crossing.  Cases  are  reported 
where  from  one  cause  or  another  the  watchman  fails  to  get  out  at  all.  Mr. 
Hogarth  savs  (p.  7242)  he  has  been  at  a  crossing  where  the  watchman  had  gone 
home  for  the  afternoon.  The  human  element  fails,  and  there  is  no  warning 
whatever.  It  is  shewn  (p.  7241)  that  if  the  electric  bell  gets  out  of  order  it 
continues  to  ring  and  so  the  warning  is  there  continuously,  and  he  would  be 
indeed  a  reckless  driver  who  drove  on  to  a  crossing  when  a  warning  bell  was 
loudly  ringing.    This  fact,  I  think,  answers  one  of  Mr.  Hogarth's  objections 
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as  to  the  device  of  the  standard  proposed,  getting  out  of  order.  If  it  does  get 
out  of  order— i.e.,  if  the  mechanism  fails,  the  bell  rings,  the  warning  is  there 
continuously,  until  adjustment  is  made;  but  if  the  human  element  (the 
watchman)  fails  there  is  no  warning  whatever — the  crossing  is  unprotected,  and, 
as  such,  is  a  lure  to  approaching  traffic  to  use  it. 

Mr.  Hogarth,  for  the  Department  of  Highways  for  Ontario,  while  stating 
(p.  7244)  that  he  knows  of  no  accident  resulting  from  failure  of  the  mechanical 
signal,  and  that  his  department  favours  that  device  in  many  cases,  and  (p.  7245) 
has  asked  this  Board  for  that  form  of  protection  in  certain  cases,  summarizes 
his  views  as  to  the  relative  adequacy  of  warning  by  watchmen  and  bell  and  wig- 
wag signals,  as  follows  (p.  7242) : — 

Mr.  Spence:  "  What  reason  have  you  for  thinking  that  a  wig-wag  at 
this  crossing  will  not  be  satisfactory? 

Mr.  Hogarth  :  "  The  traffic.  The  cars  on  the  road  are  not  always 
under  control,  and  a  wig-wag  while  it  is  posted  in  a  position  where  it  can 
be  observed,  is  very  often  not  observed,  while  a  watchman  takes  his 
position  in  the  centre  of  the  road  to  stop  traffic,  and  a  positive  sign  is 
given  to  stop.  A  wig-wag  does  not  exercise  the  same  authority  as  a 
watchman  does." 

A  little  reflection,  I  am  sure,  will  satisfy  Mr.  Hogarth  that  what  he  has  in 
view  is  hardly  an  objection  to  the  warning  device  now  proposed,  if  it  be  other- 
wise suitable.  At  a  highway  crossing  two  classes  of  traffic  intersect  each  other, 
i.e.  (a)  railway  traffic,  governed  and  controlled  in  its  movement  by  written 
orders,  signals,  flags,  whistles,  posts  and  numerous  other  devices,  all  contributing 
to  public  safety,  and  (b)  highway  traffic — without  governing  orders — (except 
most  general  ones  not  directing  or  restraining  movement)  and  with  but  very 
few  signals  to  observe — as  its  contribution  to  public  safety — and  its  own — these 
signals  or  indicators  are  speed  warnings,  highway  warning  boards,  railway 
crossing  signs,  boards  warning  of  dangerous  hills  or  curves,  railway  crossing 
watchmen's  signs  and  crossing  gates,  locomotive  engine  whistles  and  bells,  cross- 
ing bells  and  lamps.  If  a  railway  engine  approaching  a  crossing  passes  the 
whistling  post  without  whistling  an  accident  may  occur.  The  duty  on  vehicular 
traffic  to  regard  and  obey  signals  and  warnings  should  be  no  less  than  that  of 
the  railway  company.  Few  motorists  would  disregard  or  scoff  at  a  sign  erected 
by  a  Motor  League  that  there  was  a  dangerous  curve  or  hill  ahead,  and  can  it 
be  urged  that  a  less  duty  is  cast  upon  those  in  charge  of  vehicular  traffic — 
especially  motor  traffic — to  observe  signs,  warnings,  and  signals,  the  observance 
or  contempt  of  which  means  the  difference  between  safety  and  a  terrible  death? 
I  would  answer  Mr.  Hogarth's  observation  by  remarking  that  if  some  of  the 
reckless  drivers  (and  no  careful  driver  would  disregard  them)  do  ignore  these 
signals  and  warnings  of  danger,  it  is  their  duty  to  regard,  observe  and  be  con- 
trolled in  the  management  of  their  vehicle  by  them,  and  the  non-observance  of 
that  duty  ought  to  mean  inefficiency  in  the  management  of  that  vehicle.  If  a 
car  on  the  road  is  not  under  control  approaching  a  crossing,  I  fancy  it  will  get 
on  the  tracks,  watchman  or  no  watchman,  gates  or  no  gates — warnings  would  be 
useless.  A  bell  and  wig-wag  signal  cannot  fail  to  be  observed  and  heard  by 
the  careful  and  efficient  driver— who  is  on  the  alert  for  danger  signs — if  they 
are  not  observed  it  is  to  be  presumed  that  the  driver  is  not  alert — not  cautious — 
and  no  warning  device  that  I  can  conceive  ol— watchman,  gates,  bells,  or  wig- 
wag, will  protect  such — as  his  reckless  disregard  of  the  duty  he  owes  in  travelling 
the  public  highway  places  him  beyond  the  scope  of  such  protective  or  warning 
devices  as  are  prescribed  for  his  benefit.  It  is  to  be  regretted  that  there  is  not 
legislation  adequate  to  visit  the  consequences  of  such  breach  of  duty  upon  those 
so  offending. 
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These  mechanical  warning  devices  are  inspected  daily  by  the  Section  Fore- 
man and  a  written  report  made  to  an  officer  of  the  railway.  In  addition  to  this, 
enginemen  are  instructed  to  report  faulty  operation  at  once,  and  pending  repairs, 
watchmen  are  promptly  appointed.  This  practice  is  affirmed  by  Mr.  Hogarth 
(p.  7241). 

I  regard  the  mechanical  device  proposed  to  be  substituted  as  one  of  proven 
efficiency  for  such  a  situation  as  this  crossing  presents.  It  has  advantages  over 
warning  by  watchmen,  in  similar  conditions,  and,  in  the  present  case  I  think  that 
in  the  interests  of  public  safety,  as  well  as  of  economy  to  the  railway,  the  sub- 
stitution asked  for  ought  to  be  made. 

Improvements  of  view  at  the  crossing  can  be  effected  better  when  the  new 
highway  is  widened  and  completed,  and  a  report  from  the  Board's  Engineers 
obtained  show  just  what  is  necessary  in  this  respect. 

The  Department  of  Highway  of  Ontario,  as  Mr.  Hogarth  informs  us,  has 
installed  the  usual  highway  crossing  warning  signs  300  feet  on  each  side  of  the 
crossing,  and  will  maintain  them  in  accordance  with  the  practice  of  this  depart- 
ment. A  suggestion  was  made  on  the  inspection  that  the  wig-wag  apparatus 
might  be  located  on  island  cement  platforms  on  each  side  of  the  crossing,  in  the 
centre  of  the  highway,  each  having  a  hooded  two-way  red  light  as  a  permanent 
signal.  It  was  thought  that  the  signals,  so  placed,  would  give  more  effective 
warning  to  highway  traffic,  than  if  placed  at  the  side  of  the  highway  on  each  side 
of  the  crossing.  The  suggestion  presents  advantageous  features,  but  is  a  noval 
one,  and  should  be  carefully  considered  before  being  adopted.  It  is  an  engineer- 
ing feature  largely,  and  I  think  could  best  be  settled,  when  the  apparatus  is 
ready  to  be  installed,  after  consultation  between  representatives  of  the  railway 
and  of  all  interested  parties,  and  an  engineer  of  the  Board. 

The  applicant  railways  will,  respectively,  instal  on  the  highway,  at  such 
points  thereon,  on  each  side  of  the  railways  as  may  be  decided  to  be  most  suit- 
able, and  maintain  in  efficient  working  order,  an  illuminated  electric  bell  with 
wig-wag  signals,  of  the  most  modern  type,  approved  by  the  Board's  engineer, 
bonded  to  the  track  of  each  railway,  in  both  directions — one  bell  and  one  signal  on 
each  railway — the  work  to  be  executed  and  completed  to  the  satisfaction  of  an 
engineer  of  the  Board,  on  or  before  May  15  next.  Each  railway  will  bear  the 
cost  of  installation  of  the  device  on  its  own  railwav  and  maintain  it. 

The  order  of  the  Board,  No.  23732,  dated  May  22,  1915,  will  be  discharged 
when  the  bells  and  wig-wags  shall  have  been  installed,  approved  to  the  satis- 
faction of  the  Board,  and  in  efficient  operation. 
Ottawa,  January  30,  1923. 

Assistant  Chief  Commissioner  McLean  concurred. 


ORDER  NO.  33313 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  applicant  company,  under  section  276,  of  the  Rail- 
way Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion 
of  its  Langdon  North  Branch  (Acme  to  Empress),  mileage  74-29  to  77-88. 

File  No.  26662.16 

Thursday,  the  25th  day  of  January,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary 
affidavit, — 
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The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  that  portion  of  its  Langdon  North 
Branch  (Acme  to  Empress)  from  mileage  74.29  to  77.88  (zero  being  1.2  miles 
east  of  Acme  station) :  Provided  the  speed  of  trains  operated  over  the  said  line 
shall  be  limited  to  a  rate  not  exceeding  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33342 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  herein- 
after called  the  "applicants,"  under  Section  348  of  the  Railway  Act, 
1919,  for  approval  of  the  conditions  to  be  printed  and  signed  by  the 
holders  of  free  annual  and  trip  transportation  issued  by  the  applicants. 

File  No.  496.43 

Tuesday,  the  30th  day  of  January,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof, — 
The  Board  orders:  That  the  conditions  to  be  printed  and  signed  by  the 

holders  of  free  annual  and  trip  transportation  issued  by  the  applicants,  in  .the 

following  form,  namely: — 

"  This  pass  is  not  transferable.  If  presented  by  any  other 
than  the  person  named  on  the  face  hereof,  the  conductor  will  take  it  up 
and  collect  full  fare. 

"  The  person  accepting  and  using  this  pass,  in  consideration  of 
receiving  the  same,  voluntarily  assumes  all  risk  or  detriment,  damage  or 
injury,  whether  to  person  or  property,  of  whatsoever  nature,  and  whether 
occasioned  by  negligence  or  otherwise,  and  expressly  agrees  not  to  hold 
the  company  issuing  this  pass,  or  any  of  its  agents,  liable  in  respect 
thereof. 

"  I  accept  the  above  conditions,  and  hereby  certify  and  declare  that 
I  belong  to  one  of  the  classes  permitted  to  receive  free  transportation 
under  the  laws  of  the  country  wherein  this  pass  is  used,  and  agree  that 
I  will  not  use  this  pass  at  any  time  when  or  where  such  use  would  be  in 
violation  of  any  law. 

n 

Signature  of  holder. 

11  This  pass  is  void  if  any  alteration  or  erasures  are  made.  It  may 
be  revoked  by  the  company  at  any  time,  and  will  not  be  honoured  unless 
signed  in  ink  by  the  holder," — 

be,  and  they  are  hereby,  approved  temporarily  and  until  further  or  other  order 
of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33347 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  and  details  of  its  station 
building  at  Giroux,  Manitoba,  as  shown  on  the  plans  dated  November  4, 
1922,  and  November  11,  1920,  on  file  with  the  Board  under  file  No. 
28780.20. 

Wednesday,  the  31st  day  of  January,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the 
rural  municipality  of  Ste.  Anne  offering  no  objection, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  com- 
pany's proposed  station  building  at  Giroux,  in  the  province  of  Manitoba,  as 
shown  on  the  said  plans  on  file  with  the  Board  under  file  No.  28780.20,  be,  and 
they  are  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


CIRCULAR  No.  200 

February  2,  1923. 

Re  cars  containing  wood,  lumber,  poles,  etc.,  being  placed  five  cars  from 
engine  on  trains  passing  through  tunnels. 

File  No.  31854. 

I  am  directed  to  inform  you  that  the  Board  directs  that  on  trains  passing 
through  tunnels,  more  than  500  feet  in  length,  cars  loaded  with  wood,  lumber, 
poles,  etc.,  shall  not  be  placed  next  to  the  engine;  and,  if  sufficient  box  cars  are 
available,  at  least  three  of  such  shall  be  placed  between  the  engine  and  such 
loaded  timber  cars  on  such  a  movement. 

By  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 


(Eije  Woatb  of 

Eatltoap  Commissioner*  for  Cattail 
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RAILWAY  SAFETY-APPLIANCE  STANDARDS 

GENERAL  ORDER  NO.  102 

Monday,  the  17th  day  of  February,  A.D.  1913. 

H.  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 
James  Mills,  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

In  the  matter  of  sections  26 '4  and  268  of  the  Railway  Act,  and  the  question  of 
standardizing  safety  appliance  equipment  to  conform  to  the  requirements 
of  the  Interstate  Commerce  Commission. 

File  No.  11654 

In  pursuance  of  the  Powers  conferred  on  the  Board  by  sections  30,  264  and 
268  of  the  Railway  Act,  and  of  all  other  powers  possessed  by  it  in  that  behalf ; 
upon  the  report  and  recommendation  of  its  operating  officers,  made  after  consul- 
tation with  representatives  of  the  Grand  Trunk,  Canadian  Northern,  Canadian 
Pacific,  and  New  York  Central  Railway  Companies,  and  the  Michigan  Central 
Railroad  Company;  and  after  the  hearing  of  the  matter  at  sittings  of  the  Board 
held  in  the  city  of  Ottawa,  February  4,  1913,  at  which  counsel  and  representa- 
tives for  the  Canadian  Pacific,  Grand  Trunk,  New  York  Central,  and  Canadian 
Northern  Railway  Companies,  and  the  Pere  Marquette  and  Michigan  Central 
Railroad  Companies  were  present,  the  Brotherhood  of  Locomotive  Engineers, 
Railway  Conductors,  Railway  Trainmen,  and  Locomotive  Firemen  and  Engine- 
en  being  represented  at  the  hearing — 

It  is  Ordered: 

1.  That  all  railway  equipment  constructed  or  reconstructed  subsequent  to 
the  first  day  of  May,  1913,  and  used  on  railways  owned  or  operated  by  com- 
panies within  the  legislative  authority  of  the  Parliament  of  Canada,  be  as  set 
forth  in  the  "  Regulations  with  Respect  to  Railway  Safety-Appliance  Standards  " 
made  by  the  Board  and  dated  February  17,  1913. 

2.  That  order  of  the  Board  No.  6027,  dated  November  25,  1908,  be  rescinded: 
that  Order  No.  8145,  dated  September  14,  1909,  be  amended  by  striking  out  the 
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words,  "  its  freight  vans  with  coupler-operating  levers,  and  in  the  third  and 
fourth  lines  of  clause  1  of  the  operative  part  of  the  order;  and  that  Order  No. 
12225,  dated  November  9,  1910,  be  amended  by  striking  out  clause  3  of  the  said 
order. 

3.  That  all  such  railway  companies  complete  by  the  31st  day  of  December, 
1915,  the  work  of  re- constructing  and  standardizing  their  said  equipment,  so  as 
to  conform  with  the  requirements  herein  approved  and  adopted. 

H.  L.  DRAYTON, 

Chief  Commissioner. 

Note. — For  extension  orders  See  General  Orders  Nos.  128,  166,  198,  229  and 
273  (pages  336-338)  .- 


REGULATIONS 

The  following  are,  and  shall  be,  until  further  action  by  the  Board  in  relation 
thereto,  the  Safety -Appliance  Standards  for  all  railway  equipment  constructed  or 
re-constructed  subsequent  to  the  first  day  of  May,  1913,  and  used  on  railways 
owned  or  operated  by  companies  within  the  legislative  authority  of  the  Parlia- 
ment of  Canada, — as  per  General  Order  No.  102,  dated  the  17th  day  of  February, 
1913,  with  amendments  and  additions  thereto. 

Box  and  Other  House  Cars 

HAND-BRAKES 

Number. — Each  box  or  other  house  car  shall  be  equipped  with  an  efficient 
hand-brake  which  shall  operate  in  harmony  with  the  power-brake  thereon. 

The  hand-brake  may  be  of  any  efficient  design,  but  must  provide  the  same 
degree  of  safety  as  the  design  shown  on  plate  A. 

Dimensions. — The  brake-shaft  shall  be  not  less  than  one  and  one-fourth 
(1J)  inches  in  diameter,  of  wrought  iron  or  steel  without  weld. 

The  brake-wheel  may  be  flat  or  dished,  not  less  than  fifteen  (15),  preferably 
sixteen  (16),  inches  in  diameter,  of  malleable  iron,  wrought  iron  or  steel. 

Location. — The  hand-brake  shall  be  so  located  that  it  can  be  safely  operated 
while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car,  to  the  left  of  and  not 
less  than  seventeen  (17)  nor  more  than  twenty-two  (22)  inches  from  centre. 

Manner  of  Application. — There  shall  be  not  less  than  four  (4)  inches  clear- 
ance around  rim  of  brake-wheel. 

Outside  edge  of  brake-wheel  shall  be  not  less  than  four  (4)  inches  from  a 
vertical  plane  parallel  with  end  of  car  and  passing  through  the  inside  face  of 
knuckle  when  closed  with  coupler-horn  against  the  buffer-block  or  end-sill. 

Top  brake-shaft  support  shall  be  fastened  with  not  less  than  one-half  (J) 
inch  bolts  or  rivets.    (See  plate  A.) 

A  brake-shaft  step  shall  support  the  lower  end  of  brake-shaft.  A  brake- 
shaft  step  which  will  permit  the  brake- chain  to  drop  under  the  brake-shaft  shall 
not  be  used.    U-shaped  form  of  brake-shaft  step  is  preferred.  .  (See  plate  A.) 

Brake-shaft  shall  be  arranged  with  a  square  fit  at  its  upper  end  to  secure  the 
hand-brake  wheel;  said  square  fit  shall  be  not  less  than  seven-eighths  (J)  of  an 
inch  square.  Square-fit  taper;  nominally  two  (2)  in  twelve  (12)  inches.  (See 
plate  A.) 
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Brake-chain  shall  be  of  not  less  than  three-eighths  (J),  preferably  seven- 
sixteenths  ( xV) ;  inch  wrought  iron  or  steel,  with  a  link  on  the  brake-rod  end  of 
not  less  than  seven-sixteenths  preferably  one-half  (i),  inch  wrought  iron  or 
steel,  and  shall  be  secured  to  brake-shaft  drum  by  not  less  than  one-half  (7) 
inch  hexagon  or  square-headed  bolt.  Nut  on  said  bolt  shall  be  secured  by 
riveting  end  of  bolt  over  nut.    (See  plate  A.) 

Lower  end  of  brake-shaft  shall  be  provided  with  a  trunnion  of  not  less  than 
three-fourths  (J),  preferably  one  (1),  inch  in  diameter  extending  through  brake- 
shaft  step  and  held  in  operating  position  by  a  suitable  cotter  or  ring.  (See 
plate  A.) 

Brake-shaft  drum  shall  be  not  less  than  one  and  one-half  inches  in 

diameter.    (See  plate  A.) 

Brake  ratchet-wheel  shall  be  secured  to  brake  shaft  by  a  key  or  square 
fit;  said  square  fit  shall  be  not  less  than  one  and  five-sixteenths  (Ijq)  inches 
square  When  ratchet-wheel  with  square  fit  is  used  provision  shall  be  made  to 
prevent  ratchet-wheel  from  rising  on  shaft  to  disengage  brake-pawl.  (See 
plate  A.) 

Brake  ratchet-wheel  shall  be  not  less  than  five  and  one-fourth  (5-J)  pre- 
ferably five  and  one-half  (5J)  inches  in  diameter  and  shall  have  not  less  than 
fourteen  (14),  preferably  sixteen  (16),  teeth.    (See  plate  A.) 

If  brake  ratchet-wheel  is  more  than  thirty-six  (36)  inches  from  brake- 
wheel,  a  brake-shaft  support  shall  be  provided  to  support  this  extended  upper 
portion  of  brake-shaft;  said  brake-shaft  support  shall  be  fastened  with  not  less 
than  one-half        inch  bolts  or  rivets. 

The  brake-pawl  shall  be  pivoted  upon  a  bolt  or  rivet  not  less  than  five-eighths 
(|)  of  an  inch  in  diameter,  or  upon  a  trunnion  secured  by  not  less  than  one-half 
(•J)  inch  bolt  or  rivet,  and  there  shall  be  a  rigid  metal  connection  between  brake- 
shaft  and  pivot  of  pawl. 

Brake-wheel  shall  be  held  in  position  on  brake-shaft  by  a  nut  on  a  threaded 
extended  end  of  brake-shaft;  said  threaded  portion  shall  be  not  less  than  three- 
fourths  (|)  of  an  inch  in  diameter;  said  nut  shall  be  secured  by  riveting  over  or 
by  the  use  of  a  lock  nut  or  suitable  cotter. 

Brake-wheel  shall  be  arranged  with  a  square  fit  for  brake-shaft  in  hub  of 
said  wheel;  taper  of  said  fit,  nominally  two  (2)  in  twelve  (12)  inches.  (See 
plate  A.) 

BRAKE-STEP 

If  brake-step  is  used,  it  shall  be  not  less  than  twenty-eight  (28)  inches  in 
length.  Outside  edge  shalh  be  not  less  than  eight  (8)  inches  from  face  of  car 
and  not  less  than  four  (4)  inches  from  a  vertical  plane  parallel  with  end  of  car 
and  passing  through  the  inside  face  of  knuckle  when  closed  with  coupler-horn 
against  the  buffer-block  or  end-sill. 

Manner  of  Application. — Brake-step  shall  be  supported  by  not  less  than, 
two  metal  braces  having  a  minimum  cross-sectional  area  three-eighths  (J)  by  one 
and  one-half  inches  or  equivalent,  which  shall  be  securely  fastened  to 

body  of  car  with  not  less  than  one-half  (i)  inch  bolts  or  rivets. 

RUNNING-BOARDS 

Number. — One  (1)  longitudinal  running-board. 

On  outside-metal-roof  cars  two  (2)  latitudinal  extensions. 

Dimensions. — Longitudinal  running-board  shall  be  not  less  than  eighteen 
(18),  preferably  twenty  (20),  inches  in  width. 

Latitudinal  extensions  shall  be  not  less  than  twenty-four  (24)  inches  in 
width. 

54941— li 
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Location. — Full  length  of  car,  centre  of  roof. 

On  outside-metal-roof  cars  there  shall  be  two  (2)  latitudinal  extensions 
from  longitudinal  running-board  to  ladder  locations,  except  on  refrigerator  cars 
where  such  latitudinal  extensions  can  not  be  applied  on  account  of  ice  hatches. 

Manner  of  Application. — Running-boards  shall  be  continuous  from  end  to 
end  and  not  cut  or  hinged  at  any  point:  Provided,  that  the  length  and  width 
of  running-boards  may  be  made  up  of  a  number  of  pieces  securely  fastened  to 
saddle-blocks  with  screws  or  bolts. 

The  ends  of  longitudinal  running-board  shall  be  not  less  than  six  (6)  nor 
more  than  ten  (10)  inches  from  a  vertical  plane  parallel  with  end  of  car  and 
passing  through  the  inside  face  of  knuckle  when  closed  with  coupler-horn  against 
the  buffer-block  or  end-sill;  and  if  more  than  four  (4)  inches  from  edge  of  roof 
of  car,  shall  be  securely  supported  their  full  width  by  substantial  metal  braces. 

Running-boards  shall  be  made  of  wood  and  securely  fastened  to  car. 

SILL-STEPS 

Number. — Six  (6). 

Dimensions. — Minimum  cross-sectional  area  one-half  (i)  by  one  and  one- 
half         inches,  or  equivalent,  of  wrought  iron  or  steel. 

Minimum  length  of  tread,  ten  (10),  preferably  twelve  (12),  inches. 
Minimum  clear  depth,  eight  (8)  inches. 

Location. — One  (1)  near  each  end  on  each  side  of  car,  so  that  there  shall 
be  not  more  than  eighteen  (18)  inches  from  end  of  car  to  centre  of  tread  of 
sill-step.  Also  one  (1)  at  each  end  of  car  centre  of  sill-step  to  be  as  nearly 
central  with  the  ladder  as  possible. 

Outside  edge  of  tread  of  step  shall  be  not  more  than  four  (4)  inches  inside 
of  face  of  side  of  car,  preferably  flush  with  side  of  car. 

Tread  shall  be  not  more  than  twenty-four  (24),  preferably  not  more  than 
twenty-two  (22) ,  inches  above  the  top  of  rail. 

Manner  of  Application. — Sill-steps  exceeding  twenty-one  (21)  inches  in 
depth  shall  have  an  additional  tread. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half  (^)  inch 
bolts  with  nuts  outside  (when  possible)  and  riveted  over,  or  with  not  less  than 
one-half  (J)  inch  rivets. 

LADDERS 

Number. — Four  (4). 

Dimensions. — Minimum  clear  length  of  tread:  Side  ladders  sixteen  (16) 
inches;  end  ladders  fourteen  (14)  inches. 

Maximum  spacing  between  ladder-treads,  nineteen  (19)  inches. 

Top  ladder-tread  shall  be  located  not  less  than  twelve  (12)  nor  more  than 
eighteen  (18)  inches  from  roof  at  eaves. 

Spacing  of  side  ladder  treads  shall  be  uniform  within  a  limit  of  two  (2) 
inches  from  top  ladder  tread  to  bottom  tread  of  ladder. 

Maximum  distance  from  bottom  tread  of  side  ladder  to  top  tread  of  sill- 
step,  twenty-one  (21)  inches. 

End  ladder  treads  shall  be  spaced  to  coincide  with  treads  of  side  ladders, 
a  variation  of  two  (2)  inches  being  allowed.  Where  construction  of  car  will 
not  permit  the  application  of  a  tread  of  end  ladder  to  coincide  with  bottom  tread 
of  side  ladder,  the  bottom  tread  of  end  ladder  must  coincide  with  second  tread 
from  bottom  of  side  ladder. 

Hard-wood  treads,  minimum  dimensions  one  and  one-half  (1J)  by  two  (2) 
inches. 


309 


Iron  or  steel  treads,  minimum  diameter  five-eighths  (f )  of  an  inch. 
Minimum  clearance  of  treads,  two  (2),  preferably  two  and  one-half  (2^) 
inches. 

Location. — One  (1)  on  each  side,  not  more  than  eight  (8)  inches  from  right 
end  of  car;  one  (1)  on  each  end,  not  more  than  eight  (8)  inches  from  left  side  of 
car;  measured  from  inside  edge  of  ladder-stile  or  clearance  of  ladder  treads  to 
corner  of  car. 

Manner  of  Application. — Metal  ladders  without  stiles  near  corners  of  cars 
shall  have  foot  guards  or  upward  projections  not  less  than  two  (2)  inches  in 
height  near  inside  end  of  bottom  treads. 

Stiles  of  ladders,  projecting  two  (2)  or  more  inches  from  face  of  car,  will 
serve  as  foot-guards. 

Ladders  shall  be  securely  fastened  with  not  less  than  one-half  (i)  inch 
bolts  with  nuts  outside  (when  possible)  and  riveted  over,  or  with  not  less  than 
one-half  (-J)  inch  rivets.  Three-eighths  (§)  inch  bolts  may  be  used  for  wooden 
treads  which  are  gained  into  stiles. 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side  of  car, 
except  buffer-block,  brake-shaft,  brake-wheel,  brake-step,  running-board  or 
uncoupling-lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane 
parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle  when 
closed  with  coupler-horn  against  the  buffer-block,  or  end-sill,  and  no  other  part 
of  end  of  car  or  fixtures  on  same  above  end-sills,  other  than  exceptions  herein 
noted,  shall  extend  beyond  the  outer  face  of  buffer-block. 

ROOF-HANDHOLDS 

Number. — One  (1)  over  each  ladder. 

One  (1)  right-angle  handhold  may  take  the  place  of  two  (2)  adjacent 
specified  roof -handholds,  provided  the  dimensions  and  locations  coincide,  and 
that  an  extra  leg  is  securely  fastened  to  car  at  point  of  angle. 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron  or 
steel. 

Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J)  inches. 

Location. — On  roof  of  car:  One  (1)  parallel  to  treads  of  each  ladder,  not  less 
than  eight  (8)  nor  more  than  fifteen  (15)  inches  from  edge  of  roof,  except  on 
refrigerator  cars  where  ice  hatches  prevent,  when  location  may  be  nearer  edge 
of  roof. 

Manner  of  Application. — Roof-handholds  shall  be  securely  fastened  with  not 
less  than  one-half  (J)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted 
over,  or  with  not  less  than  one-half  (^)  inch  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4). 

(Tread  of  side-ladder  is  a  side-handhold) 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron  or 
steel. 

Minimum  clear  length,  sixteen  (16)  inches,  preferably  twenty-four  (24) 
inches. 

Minimum  clearance,  two  (2) ,  preferably  two  and  one-half        ,  inches. 
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Location. — Horizontal:  One  (1)  near  each  end  on  each  side  of  car. 

Side-handholds  shall  be  not  less  than  twenty-four  (24)  nor  more  than 
thirty  (30)  inches  above  centre  line  of  coupler,  except  as  provided  above,  where 
tread  of  ladder  is  a  handhold.  Clearance  of  outer  end  of  handhold  shall  be  not 
more  than  eight  (8)  inches  from  end  of  car. 

Manner  of  Application. — Side-handholds  shall  be  securely  fastened  with  not 
less  than  one-half  (J)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted 
over,  or  with  not  less  than  one-half  (J)  inch  rivets. 

HORIZONTAL  END-HANDHOLDS 

Number. — Eight  (8)  or  more.    (Four  (4)  on  each  end  of  car.) 
(Tread  of  end-ladder  is  an  end-handhold) 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  sixteen  (16)  inches,  preferably  twenty-four  (24) 
inches. 

A  handhold  fourteen  (14)  inches  in  length  may  be  used  where  it  is  impossible 
to  use  one  sixteen  (16)  inches  in  length. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2-^),  inches. 

Location. — One  (1)  near  each  side  on  each  end  of  car,  not  less  than  twenty- 
four  (24)  nor  more  than  thirty  (30)  inches  above  centre  line  of  coupler,  except  as 
provided  above,  when  tread  of  end-ladder  is  an  end-handhold.  Clearance  of 
outer  end  of  handhold  shall  be  not  more  than  eight  (8)  inches  from  side  of  car. 

One  (1)  near  each  side  of  each  end  of  car  on  face  of  end-sill  or  sheath- 
ing over  end-sill,  projecting  outward  or  downward.  Clearance  of  outer  end  of 
handhold  shall  be  not  more  than  sixteen  (16)  inches  from  side  of  car. 

On  each  end  of  cars  with  platform  end-sills  six  (6)  or  more  inches  in  width, 
measured  from  end-post  or  siding  and  extending  entirely  across  end  of  car, 
there  shall  be  one  additional  end-handhold  not  less  than  twenty-four  (24)  inches 
in  length,  located  near  centre  of  car,  not  less  than  thirty  (30)  nor  more  than  sixty 
(60)  inches  above  platform  end-sill. 

Manner  of  Application. — Horizontal  end-handholds  shall  be  securely  fas- 
tened with  not  less  than  one-half  (J)  inch  bolts  with  nuts  outside  (when  pos- 
sible) and  riveted  over,  or  with  not  less  than  one-half  (J)  inch  rivets. 

VERTICAL  END- HANDHOLDS 

Number — Dimensions. — Two  (2)  on  full-width  platform  end-sill  cars,  as 
heretofore  described.  Minimum  diameter  five-eighths  (J)  of  an  inch,  wrought 
iron  or  steel.  Minimum  clear  length,  eighteen  (18),  preferably  twenty-four 
(24)  inches.  Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J) 
inches. 

Location. — One  (1)  on  each  end  of  car  opposite  ladder,  not  more  than  eight 
(8)  inches  from  side  of  car;  clearance  of  bottom  end  of  handhold  shall  be  not 
less  than  twenty-four  (24)  nor  more  than  thirty  (30)  inches  above  centre  line  of 
coupler. 

Manner  of  Application. — Vertical  end-handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (J)  inch  bolts  with  nuts  outside  (when  possible)  and 
riveted  over,  or  with  not  less  than  one-half  (J)  inch  rivets. 

UN  COUPLING-LEVERS 

Number. — Two  (2). 

Uncoupling-levers  may  be  either  single  or  double,  and  of  any  efficient  design. 
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Dimensions  .^Handles  of  uncoupling-levers,  except  those  shown  on  plate  B 
or  of  similar  designs,  shall  be  not  more  than  six  (6)  inches  from  sides  of  car. 

Uncoupling-levers  of  design  shown  on  plate  B  and  of  similar  designs  shall 
conform  to  the  following  prescribed  limits: 

Handles  shall  be  not  more  than  twelve  (12),  preferably  nine  (9),  inches 
from  sides  of  cars.  Centre  lift-arms  shall  be  not  less  than  seven  (7)  inches 
long. 

Centre  of  eye  at  end  of  centre  lift-arm  shall  be  not  more  than  three  and  one- 
half  (3J)  inches  beyond  centre  of  eye  of  uncoupling-pin  of  coupler  when  horn 
of  coupler  is  against  the  buffer-block  or  end-sill.     (See  Plate  B.) 

Ends  of  handles  shall  extend  not  less  than  four  (4)  inches  below  bottom  of 
end-sill  or  shall  be  so  constructed  as  to  give  a  minimum  clearance  of  two  (2) 
inches  around  handle.  Minimum  drop  of  handles  shall  be  twelve  (12)  inches; 
of  coupler  is  against  the  buffer-block  or  end-sill.    (See  Plate  B.) 

Handles  of  uncoupling-levers  of  the  "rocking"  or  "push-down"  type  shall 
be  not  less  than  eighteen  (18)  inches  from  top  of  rail  when  lock  block  has  re- 
leased knuckle,  and  a  suitable  stop  shall  be  provided  to  prevent  inside  arm  from 
flying  up  in  case  of  breakage. 

Location. — One  (1)  on  each  end  of  car.  When  single  lever  is  used  it  shall 
be  placed  on  left  side  of  end  of  car. 

Amended  by  Gen.  0.  261.    (See  page  340.) 

Hopper  Cars  and  High-Side  Gondolas  with  Fixed  Ends 

(Cars  with  sides  more  than  thirty-six  (36)  inches  above  the  floor  are  high- 
side  cars.) 

HAND-BRAKES 

Number. — Same  as  specified  for  u  Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of,  and  not  more 
than  twenty-two  (22)  inches  from,  centre. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

BRAKE-STEP 

Same  as  specified  for  "  Box  and  jther  house  cars." 

*SILL  STEPS 

Same  as  specified  for  "  Box  and  other  house  cars," 

LADDERS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars,"  except 
that  top  ladder-tread  shall  be  located  not  more  than  four  (4)  inches  from  top  of 
car. 

Location. — Same  as  specified  for  "  Box  and  other  house  cars." 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

SIDE- HANDHOLDS 

Same  as  specified  for  "  Box  and  other  house  cars." 


*  End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Care 
"only." 
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HORIZONTAL  END- HANDHOLDS 

Same  as  specified  for  "  Box  and  other  house  cars." 

VERTICAL  END-HANDHOLDS 

Same  as  specified  for  "  Box  and  other  house  cars." 

UNCOUPLING-LEVERS 

Same  as  specified  for  "  Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side  of  car 
except  buffer-block,  brake-shaft,  brake-wheel,  brake-step  or  uncoupling-lever 
shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane  parallel  with  end  of 
car  and  passing  through  the  inside  face  of  knuckle  when  closed  with  coupler  horn 
against  the  buffer-block  or  end-sill  and  no  other  part  of  end  of  car  or  fixtures 
on  same  above  end-sills,  other  than  exceptions  herein  noted,  shall  extend  beyond 
the  outer  face  of  buffer-block. 

Drop-End  High-Side  Gondola  Cars 
hand-brakes 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  centre. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

*sill-steps 

Same  as  specified  for  "  Box  and  other  house  cars." 

ladders 

Number. — Two  (2). 

Dimensions. — Same  as  specified  for  u  Box  and  other  house  cars,"  except  that 
top  ladder-tread  shall  be  located  not  more  than  four  (4)  inches  from  top  of  car. 

Location. — One  (1)  on  each  side,  not  more  than  eight  (8)  inches  from  right 
end  of  car,  measured  from  inside  edge  of  ladder-stile  or  clearance  of  ladder- 
treads  to  corner  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

SIDE- HANDHOLDS 

Same  as  specified  for  "  Box  and  other  house  cars." 

HORIZONTAL  END- HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 


*  End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Cars 
"only." 
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Location. — One  (1)  near  each  side  of  each  end  of  car  on  face  of  end-sill. 
Clearance  of  outer  end  of  handhold  shall  be  not  more  than  sixteen  (16)  inches 
from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

UNCOUPLTNG-LEVERS 

Same  as  specified  for  "  Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end  sills  within  thirty  (30)  inches  from  side  of  car, 
except  buffer-block,  brake-shaft,  brake-wheel  or  uncoupling-lever  shall  extend  to 
within  twelve  (12)  inches  of  a  vertical  plane  parallel  with  end  of  car  and  passing 
through  the  inside  face  of  knuckle  when  closed  with  coupler-horn  against  the 
buffer-block,  or  end-sill,  and  no  other  part  of  end  of  car  or  fixtures  on  same 
above  end-sills,  other  than  exceptions  herein  noted,  shall  extend  beyond  the  outer 
face  of  buffer-block. 

Fixed  End,  Low-Side  Gondola  And  Low-Side  Hopper  Cars 
(Cars  with  sides  thirty-six  (36)  inches  or  less  above  the  floor  are  low-side  cars.) 

HAND-BRAKES 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car,  to  the  left  of  and  not  more 
.than  twenty-two  (22)  inches  from  centre. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

BRAKE-STEP 

Same  as  specified  for  "  Box  and  other  house  cars." 

*sill-steps 

Same  as  specified  for  "  Box  and  other  house  cars." 

SIDE-HANDHOLDS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  end  on  each  side  of  car,  not  less 
than  twenty-four  (24)  nor  more  than  thirty  (30)  inchs  above  centre  line  of 
coupler,  if  car  construction  will  permit,  but  handhold  shall  not  project  above  top 
of  side.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  eight  (8) 
inches  from  end  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 


*  End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Cars 
"only." 
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HORIZONTAL  END-HANDHOLDS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — One  (1)  near  each  side  on  each  end  of  car  not  less  than  twenty- 
four  (24)  nor  more  than  thirty  (30)  inches  above  centre  line  of  coupler,  if  car 
construction  will  permit.  Clearance  of  outer  end  of  handhold  shall  be  not 
more  than  eight  (8)  inches  from  side  of  car. 

One  (1)  near  each  side  of  each  end  of  car  on  face  of  end  sill,  projecting  out- 
ward or  downward.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than 
sixteen  (16)  inches  from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

UNCOUPLING-LEVERS 

Same  as  specified  for  "  Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30^  inches  from  side  of  car, 
except  buffer-block,  brake-shaft,  brake-step,  brake-wheel,  or  uncoupling-lever 
shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane  parallel  with  end 
of  car  and  passing  through  the  inside  face  of  knuckle  when  closed  with  coupler- 
horn  against  the  buffer-block  or  end-sill,  and  no  other  part  of  end  of  car  or 
fixtures  on  same  above  end-sills,  other  than  exceptions  herein  noted,  shall 
extend  beyond  the  outer  face  of  buffer-block.. 

Drop-End  Low-Side  Gondola  Cars 
hand-brakes 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  centre. 

Manner  of  Application.- — Same  as  specified  for  "Box  and  other  house  cars," 
provided  that  top  brake  shaft  support  may  be  omitted. 

*  SILL -STEPS 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDE- HANDHOLDS 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  end  on  each  side  of  car,  not  less 
than  twenty-four  (24)  nor  more  than  thirty  (30)  inches  above  centre  line  of 
coupler,  if  car  construction  will  permit,  but  handhold  shall  not  project  above  top 
of  side.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  eight  (8) 
inches  from  end  of  car. 

Manner  of  Application.— Same  as  specified  for  "Box  and  other  house  cars." 


*End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Cars 

"only." 
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END-  HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  of  each  end  of  car  on  face 
of  end  sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  sixteen 
(16)  inches  from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

UNCOUPLING-LEVFJRS 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end  sills  within  thirty  (30)  inches  from  side  of  car, 
except  buffer- block,  brake-shaft,  brake-wheel  or  uncoupling-lever  shall  extend 
to  within  twelve  (12)  inches  of  a  vertical  plane  parallel  with  end  of  car  and 
passing  through  the  inside  face  of  knuckle  when  closed  with  coupler-horn 
against  the  buffer-block  or  end-sill,  and  no  other  part  of  end  of  car  or  fixtures  on 
same  above  end-sills,  other  than  exceptions  herein  noted,  shall  extend  beyond  the 
outer  face  of  buffer-block. 

Flat  Cars 

(Cars  with  sides  twelve  (12)  inches  or  less  above  the  floor  may  be  equipped  the 

same  as  flat  cars.) 

HAND- BRAKES 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  the  end  of  car  to  the  left  of  centre,  or 
on  side  of  car  not  .more  than  thirty-six  (36)  inches  from  right  hand  end  thereof. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

*SILL-STEPS 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDE-HANDHOLDS 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  on  face  of  each  side-sill  near  each  end. 
Clearance  of  outer  end  of  handhold  shall  be  not  more  than  twelve  (12)  inches 
from  end  of  car. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  of  each  end  of  car  on  face 
of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  sixteen 
(16)  inches  from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

*  End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Cars 
"only." 
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UN  COUPLING-  LEVERS 

Same  as  specified  for  "Box  and  other  house  cars." 

Tank-Cars  with  Side-Platforms 
hand- brakes 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 
Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  centre. 
Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

*SILL-STEPS 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDE- HANDHOLDS 

Number. — Four  (4)  or  more. 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  on  face  of  each  side-sill  near  each  end. 
Clearance  of  outer  end  of  handhold  shall  not  be  more  than  twelve  (12)  inches 
from  end  of  car. 

If  side  safety-railings  are  attached  to  tank  or  tank-bands,  four  (4)  addi- 
tional vertical  handholds  shall  be  applied,  one  (1)  as  nearly  as  possible  over 
each  sill-step  and  securely  fastened  to  tank  or  tank-band. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  of  each  end  of  car  on  face 
of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  sixteen 
(16)  inches'  from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

TANK-HEAD  HANDHOLDS 

Number. — Two  (2)  (Not  required  if  safety  railing  runs  around  ends  of 
tank.) 

Dimensions. — Minimum  diameter  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel.  Minimum  clearance  two  (2) ,  preferably  two  and  one-half  (2^) ,  inches. 
Clear  length  of  handholds  shall  extend  to  within  six  (6)  inches  of  outer  diameter 
of  tank  at  point  of  application. 

Location. — Horizontal:  One  (1)  across  each  head  of  tank  not  less  than 
thirty  (30)  nor  more  than  sixty  (60)  inches  above  platform. 

Manner  of  Application. — Tank  head  handholds  shall  be  securely  fastened. 

SAFETY-RAILINGS 

Number. — One  (1)  continuous  safety-railing  running  around  sides  and 
ends  of  tank,  securely  fastened  to  tank  or  tank-bands  at  ends  and  sides  of 
tank;  or  two  (2)  running  full  length  of  tank  at  sides  of  car  supported  by  posts. 

*  End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House  Cars 
"only." 
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Dimensions. — Not  less  than  three-fourths  (J)  of  an  inch,  iron. 

Location. — Running  full  length  of  tank  either  at  side  supported  by  posts 
or  securely  fastened  to  tank  or  tank-bands,  not  less  than  thirty  (30)  nor  more 
than  sixty  (60)  inches  above  platform. 

Manner  of  Application. — Safety-railings  shall  be  securely  fastened  to  tank- 
body,  tank-bands  or  posts. 

UNCOUPLING  LEVERS 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side  of 
car,  except  buffer-block,  brake-shaft,  brake-shaft  brackets,  brake-wheel  or 
uncoupling-lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane 
parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle  when 
closed  with  coupler-horn  against  the  buffer-block  or  end-sill,  and  no  other 
part  of  end  of  car  or  fixtures  on  same  above  end-sills,  other  than  exceptions 
herein  noted,  shall  extend  beyond  the  outer  fact  of  buffer-block. 

Tank  Cars  without  Side-Sills  and  Tank  Cars  with  Short 
Side-Sills  and  End-Platforms 
hand-brakes 

Number. — Same  as  Specified  for  "Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 
Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  centre. 
Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

RUNNING  BOARDS 

Number. — One  (1)  continuous  running-board  around  sides  and  ends;  or 
two  (2)  running  full  length  of  tank,  one  (1)  on  each  side. 

Dimensions. — Minimum  width  on  sides,  ten   (10)  inches. 
Minimum  width  on  ends,  six  (6)  inches. 

Location. — Continuous  around  sides  and  ends  of  cars.  On  tank  cars 
having  end  platforms  extending  to  bolsters,  running-boards  shall  extend  from 
centre  to  centre  of  bolsters,  one  (1)  on  each  side. 

Manner  of  Application. — If  side  running-boards  are  applied  below  centre 
of  tank,  outside  edge  of  running-boards  shall  extend  not  less  than  seven  (7) 
inches  beyond  bulge  of  tank. 

The  running-boards  at  ends  of  car  shall  be  not  less  than  six  (6)  inches 
from  a  point  vertically  above  the  inside  face  of  knuckle  when  closed  with 
coupler-horn  against  the  buffer-block,  end-sill  or  back-stop. 

Running-boards  shall  be  securely  fastened  to  tank  or  tank-bands. 

*SILL-STEPS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 


*End  Sill-sttps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House 
Cars  "only." 
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Location. — One  (1)  near  each  end  on  each  side  under  side-handhold. 

Outside  edge  of  tread  of  step  shall  be  not  more  than  four  (4)  inches  inside 
of  face  of  side  of  car,  preferably  flush  with  side  of  car. 

Tread  shall  be  not  more  than  twenty-four  (24) ,  preferably  not  more  than 
twenty-two  (22),  inches  above  the  top  of  rail. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars," 

LADDERS 

(If  running-boards  are  so  located  as  to  make  ladders  necessary.) 
Number. — Two   (2)  on  cars  with  continuous  running-boards. 
Four  (4)  on  cars  with  side  running-boards. 
Dimensions. — Minimum  clear  length  of  tread  ten  (10)  inches. 
Maximum. — Spacing  of  treads  nineteen  (19)  inches. 

Dimensions. — Hard -wood  treads,  minimum  dimensions,  one  and  one-half 
by  two  (2)  inches. 

Wrought  iron  or  steel  treads,  minimum  diameter,  five-eighths  (-§)  of  an 
inch. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J)  inches. 
Location. — On  cars  with  continuous  running-boards,  one  (1)  at  right  end 
of  each  side. 

On  cars  with  side  running-boards,  one  (1)  at  each  end  of  each  running- 
board. 

Manner  of  Application. — Ladders  shall  be  securely  fastened  with  not  less 
than  one-half  (•£)  inch  bolts  or  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4)  or  more. 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  on  face  of  each  side-sill  near  each  end 
on  tank  cars  with  short  side-sills,  or  one  (1)  attached  to  top  of  running-board 
projecting  outward  above  sill-steps  or  ladders  on  tank  cars  without  side-sills. 
Clearance  of  outer  end  of  handhold  shall  be  not  more  than  twelve  (12)  inches 
from  end  of  car. 

If  side  safety-railings  are  attached  to  tank  or  tank-bands  four  (4)  additional 
vertical  handholds  shall  be  applied,  one  (1)  as  nearly  as  possible  over  each 
sill-step  and  securely  fastened  to  tank  or  tank-band. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  of  each  end  of  car  on  face 
of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  sixteen 
(16)  inches  from  side  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

TANK-HEAD  HANDHOLDS 

Number. — Two  (2)  (Not  required  if  safety -railing  runs  around  ends  of 
tank.) 

Dimensions. — Minimum  diameter  five-eighths  (J)  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J)  inches. 
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Location. — Horizontal:  One  (1)  across  each  head  of  tank  not  less  than 
thirty  (30)  nor  more  than  sixty  (60)  inches  above  platform  on  running  board. 
Clear  length  of  handholds  shall  extend  to  within  six  (6)  inches  of  outer  diameter 
of  tank  at  point  of  application. 

Manner  of  Application. — Tank-head  handholds  shall  be  securely  fastened. 

SAFETY-RAILINGS 

Number. — One  (1)  running  around  sides  and  ends  of  tank  or  two  (2)  run- 
ning full  length  of  tank. 

Dimensions. — Minimum  diameter,  seven-eighths  (J)  of  an  inch,  wrought 
iron  or  steel. 

Minimum  clearance,  two  aiid  one-half  (2£)  inches. 

Location. — Running  full  length  of  tank,  not  less  than  thirty  (30)  nor  more 
than  sixty  (60)  inches  above  platform  or  running-board. 

Manner  of  Application. — Safety-railings  shall  be  securely  fastened  to  tank 
or  tank-bands  and  secured  against  end  shifting. 

UNCOUPLING-LEVERS 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side  of  car, 
except  buffer-block,  brake-shaft,  brake-shaft  brackets,  brake-wheel,  running- 
boards  or  uncoupling  lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical 
plane  parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle 
when  closed  with  coupler-horn  against  the  buffer-block  or  end-sill,  and  no  other 
part  of  end  of  car  or  fixtures  on  same,  above  end-sills,  other  than  exceptions 
herein  noted,  shall  extend  beyond  the  outer  face  of  buffer-block. 

Tank  Cars  Without  End-Sills 
hand-brakes 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion.  The  brake-shaft  shall  be  located  on  end  of  car  to 
the  left  of  centre. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

BRAKE-STEP 

Same  as  specified  for  "Box  and  other  house  cars." 

RUNNING-BOARDS 

Number. — Qne  (1). 

Dimensions. — Minimum  width  on  sides,  ten  (10)  inches. 

Minimum  width  on  ends,  six  (6)  inches. 

Location. — Continuous  around  sides  and  ends  of  tank. 

Manner  of  Application. — If  running-boards  are  applied  below  centre  of 
tank,  outside  edge  of  running-boards  shall  extend  not  less  than  seven  (7)  inches 
beyond  bulge  of  tank. 
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Running-boards  at  ends  of  car  shall  be  not  less  than  six  (6)  inches  from  a 
point  vertically  above  the  inside  face  of  knuckle  when  closed  with  coupler-horn 
against  the  buffer-block,  end-sill  or  back-stop. 

Running-boards  shall  be  securely  fastened  to  tank  or  tank-bands. 

SILL-STEPS 

Number. — Four  (4)  (If  tank  has  high  running-boards,  making  ladders 
necessary,  sill-steps  must  meet  ladder  requirements.) 

Dimensions —Same  as  specified  for  "Box  and  other  house  cars." 

Location. — One  (1)  near  each  end  on  each  side,  flush  with  outside  edge  of 
running-board  as  near  end  of  car  as  practicable. 

Tread  not  more  than  twenty-four  (24),  preferably  not  more  than  twenty- 
two  (22) ,  inches  above  the  top  of  rail. 

Manner  of  Application. — Steps  exceeding  eighteen  (18)  inches  in  depth  shall 
have  an  additional  tread  and  be  laterally  braced. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half  (i)  inch 
bolts  with  nuts  outside  (when  possible)  and  riveted  over,  or  with  one-half  (^) 
inch  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4)  or  more. 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  end  on  each  side  of  car  over  sill- 
step,  on  running-board,  not  more  than  two  (2)  inches  back  from  outside  edge  of 
running-board,  projecting  downward  or  outward. 

Where  such  side-handholds  are  more  than  eighteen  (18)  inches  from  end  of 
car,  an  additional  handhold  must  be  placed  near  each  end  on  each  side  not  more 
than  thirty  (30)  inches  above  center  line  of  coupler. 

Clearance  of  outer  end  of  handhold  shall  be  not  more  than  twelve  (12) 
inches  from  end  of  car. 

If  safety-railings  are  on  tank,  four  (4)  additional  vertical  handholds  shall 
be  applied,  one  (1)  over  each  sill-step  on  tank. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specfiied  for  "Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  on  each  end  of  car  on  run- 
ning-board, not  more  than  two  (2)  inches  back  from  edge  of  running-board  pro- 
jecting downward  or  outward,  or  on  end  of  tank  not  more  than  thirty  (30) 
inches  above  center  line  of  coupler. 

Manner  of  Application. — Same  as  specified  for  "Box  and  other  house  cars." 

SAFETY-RAILINGS' 

Number. — One  (1). 

Dimensions. — Minimum  diameter  seven-eighths  (J)  of  an  inch,  wrought 
iron  or  steel. 

Minimum  clearance  two  and  one-half  (2^)  inches. 

Location. — Safety-railings  shall  be  continuous  around  sides  and  ends  of 
car,  not  less  than  thirty  (30)  nor  more  than  sixty  (60)  inches  above  running- 
board. 

Manner  of  Application. — Safety-railings  shall  be  securely  fastened  to  tank 
or  tank-bands,  and  secured  against  end  shifting. 
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UN  COUPLING-LEVERS 

Number. — Same  as  specified  for  "Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars,"  except  that 
minimum  length  of  uncoupling-lever  shall  be  forty-two  (42)  inches,  measured 
from  centre  line  of  end  of  car  to  handle  of  lever. 

Location. — Same  as  specified  for  "Box  and  other  house  cars,"  except  that 
uncoupling-lever  shall  be  not  more  than  thirty  (30)  inches  above  centre  line  of 
coupler. 

END-LADDER  CLEARANCE 

No  part  of  car  above  buffer-block  within  thirty  (30)  inches  from  side  of 
car,  except  brake-shaft,  brake-shaft  brackets,  brake-wheel  or  uncoupling-lever 
shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane  parallel  with  end  of 
car  and  passing  through  the  inside  face  of  knuckle  when  closed  with  coupler-horn 
against  the  buffer-block  or  back  stop,  and  no  other  part  of  end  of  car  or  fixtures 
on  same,  above  buffer-block,  other  than  exceptions  herein  noted,  shall  extend  be- 
yond the  face  of  buffer-block. 

Caboose  Cars  With  Platforms 
hand-brakes 

Number. — Each  caboose  car  shall  be  equipped  with  an  efficient  hand- 
brake which  shall  operate  in  harmony  with  the  power-brake  thereon. 

The  hand-brake  may  be  of  any  efficient  design,  but  must  provide  the  same 
degree  of  safety  as  the  design  shown  on  Plate  A. 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely  oper- 
ated while  car  is  in  motion. 

The  brake-shaft  on  caboose  cars  with  platforms  shall  be  located  on  plat- 
form to  the  left  of  centre. 

Manner  of  Application—Same  as  specified  for  "Box  and  other  house  cars." 

Number. — One  (1)  longitudinal  running  board. 

RUNNING-BOARDS 

Number. — One  (1)  longitudinal  running-board. 

Dimensions. — Same  as  specified  for  "Box  and  other  house  cars." 

Location. — Full  length  of  car,  centre  of  roof.  [On  caboose  cars  with  cupolas, 
longitudinal  running-boards  shall  extend  from  cupola  to  ends  of  roof.] 

Outside-metal-roof  cars  shall  have  latitudinal  extensions  leading  to  ladder 
locations. 

Manner  of  Application. — Same  as  specified  for  "Box  or  other  house  cars." 

LADDERS 

Number. — Two  (2). 
Dimensions. — None  specified. 
Location. — One  (1)  on  each  end. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

ROOF-HANDHOLDS 

Number. — One  (1)  over  each  ladder. 

Where  stiles  of  ladders  extend  twelve  (12)  inches  or  more  above  roof,  no 
other  roof -handholds  are  required. 
54941—2 
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Dimensions. — Same  as  specified  for  a  Box  and  other  house  cars." 

Location. — On  roof  of  caboose,  in  line  with  and  running  parallel  to  treads 
of  ladder,  not  less  than  eight  (8)  nor  more  than  fifteen  (15)  inches  from  edge 
of  roof. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

CUPOLA-HANDHOLDS 

Number. — One  (1)  or  more. 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel.  Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J), 
inches. 

Location. — One  (1)  continuous  handhold  extending  around  top  of  cupola 
not  more  than  three  (3)  inches  from  edge  of  cupola-roof. 

Four  (4)  right-angle  handholds,  one  (1)  at  each  corner,  not  less  than  six- 
teen (16)  inches  in  clear  length  from  point  of  angle,  may  take  the  place  of  the 
one  (1)  continuous  handhold  specified,  if  locations  coincide. 

Manner  of  Application. — Cupola-handholds  shall  be  securely  fastened  with 
not  less  than  one-half  (■£)  inch  bolts  with  nuts  outside  and  riveted  over  or  with 
not  less  than  one-half  (-^-)  inch  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (|)  of  an  inch,  wrought  iron 
or  steel.    Minimum  clear  length,  thirty-six  (36)  inches. 

•  Minimum  clearance,  two  (2)  preferably  two  and  one-half  (2^),  inches. 
Location. — One  (1)  near  each  end  on  each  side  of  car,  curving  downward 
toward  centre  of  car  from  a  point  not  less  than  thirty  (30)  inches  above  plat- 
form to  a  point  not  more  than  eight  (8)  inches  from  bottom  of  car.  Top  end 
of  handhold  shall  be  not  more  than  eight  (8)  inches  from  outside  face  of  end- 
sheathing. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  side  on  each  end  of  car  on  face 
of  platform  end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than 
sixteen  (16)  inches  from  end  of  platform  end-sill. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

END  PLATFORM -HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
steel. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J),  inches. 

Location. — One  (1)  right-angle  handhold  on  each  side  of  each  end  extend- 
ing horizontally  from  door-post  to  corner  of  car  at  approximate  height  of  plat- 
form-rail, then  downward  to  within  twelve  (12)  inches  of  bottom  of  car. 

Manner  of  Application. — Handholds  shall  be  securely  fastened  with  bolts, 
screws,  or  rivets. 
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CABOOSE  PLATFORM-STEPS 

Safe  and  suitable  box  steps  leading  to  caboose  platforms  shall  be  provided 
at  each  corner  of  caboose. 

Lower  tread  of  step  shall  be  not  more  than  twenty-four  (24)  inches  above 
top  of  rail. 

Amended  by  Gen.  0.  356.    (See  page  341). 

UNCOUPLING-LEVERS 

Same  as  specified  for  "  Box  and  other  house  cars." 
See  also  General  Order  270  (page  340) . 

Caboose  Cars  Without  Platforms 
hand-brakes 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

The  brake-shaft  on  caboose  cars  without  platforms  shall  be  located  on  end 
of  car  to  the  Left  of  centre. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

BRAKE- STEP 

Same  as  specified  for  "  Box  and  other  house  cars." 

RUNNING-BOARDS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Full  length  of  car,  centre  of  roof.  [On  caboose  cars  with 
cupolas,  longitudinal  running-boards  shall  extend  from  cupola  to  ends  of  roof.] 

Outside-metal-roof  cars  shall  have  latitudinal  extensions  leading  to  ladder 
locations. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

*SILL-STEPS 

Same  as  specified  for  "  Box  and  other  house  cars." 

SIDE-DOOR  STEPS 

Number. — Two  (2)  [if  caboose  has  side-doors]. 
Dimensions. — Minimum  length,  five  (5)  feet. 
Minimum  width,  six  (6)  inches. 

Minimum  thickness  of  tread,  one  and  one-half  (1J)  inches. 
Minimum  height  of  back-stop,  three  (3)  inches. 

Maximum  height  from  top  of  rail  to  top  of  tread,  twenty-four  (24)  inches. 
Location. — One  (1)  under  each  side-door. 

Manner  of  Application. — Side-door  steps  shall  be  supported  by  two  (2)  iron 
brackets  having  a  minimum  cross-sectional  area  seven-eighths  (J)  by  three  (3) 
inches  or  equivalent,  each  of  which  shall  be  securely  fastened  to  car  by  not  less 
than  two  (2)  three-fourth  (J)  inch  bolts. 

*End  Sill-steps,  as  specified  for  Box  and  Other  House  Cars,  are  required  for  Box  and  Other  House 
Cars  "only." 
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LADDERS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Same  as  specified  for  "  Box  and  other  house  cars,"  except  when 
caboose  has  side-doors,  then  side-ladders  shall  be  located  not  more  than  eight 
(8)  inches  from  doors. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

END-LADDER  CLEARANCE 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side  of  car, 
except  buffer-block,  brake-shaft,  brake-wheel,  brake-step,  running-board  or 
uncoupling-lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane 
parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle  when 
closed  with  coupler-horn  against  the  buffer-block,  or  end-sill,  and  no  other  part 
of  end  of  car  or*  fixtures  on  same  above  end-sills,  other  than  exceptions  herein 
noted,  shall  extend  beyond  the  outer  face  of  buffer-block. 

ROOF-  HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — One  (1)  over  each  ladder,  on  roof  in  line  with  and  running  parallel 
to  treads  of  ladder,  not  less  than  eight  (8)  nor  more  than  fifteen  (15)  inches 
from  edge  of  roof. 

Where  stiles  of  ladders  extend  twelve  (12)  inches  or  more  above  roof,  no 
other  roof-handholds  are  required. 

Manner  of  Application. — Roof-handholds  shall  be  securely  fastened  with 
not  less  than  one:half  (i)  inch  bolts  with  nuts  outside  (when  possible)  and 
riveted  over,  or  with  not  less  than  one-half  (i)  inch  rivets. 

CUPOLA-HANDHOLDS 

Number. — One  (1)  or  more. 

Dimensions. — Minimum  diameter  five-eighths  (|)  of  an  inch,  wrought  iron 
or  steel.  Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2^), 
inches. 

Location. — One  (1)  continuous  cupola-handhold  extending  around  top  of 
cupola,  not  more  than  three  (3)  inches  from  edge  of  cupola  roof. 

Four  (4)  right-angle  handholds;  one  (1)  at  each  corner,  not  less  than  sixteen 
(16)  inches  in  clear  length  from  point  of  angle,  may  take  the  place  of  the  one  (1) 
continuous  handhold  specified,  if  locations  coincide. 

Manner  of  Application. — Cupola-handholds  shall  be  securely  fastened  with 
not  less  than  one-half  (i)  inch  bolts  with  nuts  outside  and  riveted  over  or  with 
not  less  than  one-half  (i)  inch  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars." 

Location. — Horizontal:  One  (1)  near  each  end  on  each  side  of  car,  not  less 
than  twenty-four  (24)  nor  more  than  thirty  (30)  inches  above  center  line  of 
coupler.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than  eight  (8) 
inches  from  end  of  car. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 
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SIDE-DOOR  HANDHOLDS 

Number. — Four  (4) :  Two  (2)  curved,  two  (2)  straight. 

Dimensions. — Minimum  diameter  five-eighths  (§)  of  an  inch,  wrought  iron 
or  steel.    Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J),  inches. 

Location. — One  (1)  curved  handhold,  from  a  point  at  side  of  each  door 
opposite  ladder,  not  less  than  thirty-six  (36)  inches  above  bottom  of  car  curving 
away  from  door  downward  to  a  point  not  more  than  six  (6)  inches  above  bottom 
of  car. 

One  (1)  vertical  handhold  at  ladder  side  of  each  door  from  a  point  not  less 
than  thirty-six  (36)  inches  above  bottom  of  car  to  a  point  not  more  than  six 
(6)  inches  above  level  of  bottom  of  door. 

Manner  of  Application. — Side-door  handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (-£)  inch  bolts  with  nuts  outside  (when  possible)  and 
riveted  over,  or  with  not  less  than  one-half  (^)  inch  rivets. 

HORIZONTAL  END-HANDHOLDS 

Number. — Same  as  specified  for  "  Box  and  other  house  cars." 
Dimensions. — Same  as  specified  for  "  Box  and  other  house  cars.'* 
Location. — Same  as  specified  for  "  Box  and  other  house  cars,"  except  that 
one  (1)  additional  end-handhold  shall  be  on  each  end  of  cars  with  platform 
end-sills  as  heretofore  described,  unless  car  has  door  in  center  of  end.  Said 
handhold  shall  be  not  less  than  twenty-four  (24)  inches  in  length,  located  near 
centre  of  car,  not  less  than  thirty  (30)  nor  more  than  sixty  (60)  inches  above 
platform  end-sill. 

Manner  of  Application. — Same  as  specified  for  "  Box  and  other  house  cars." 

VERTICAL  END- HANDHOLDS 

Same  as  specified  for  "  Box  and  other  house  cars." 

UNCOUPLING-LEVERS 

Same  as  specified  for  "  Box  and  other  house  cars." 
See  also  Gen.  0.  270  (page  340). 

Passenger-Train  Cars  with  Wide  Vestibules 
hand-brakes 

Number. — Each  passenger-train  car  shall  be  equipped  with  an  efficient  hand- 
brake, which  shall  operate  in  harmony  with  the  power-brake  thereon. 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

SIDE-HANDHOLDS 

Number.— Eight  (8). 

Dimensions. — Minimum  diameter,  five-eights  (|)  of  an  inch,  metal. 
Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  one  and  one-fourth  (I4),  preferably  one  and  one- 
half  (1J)  inches. 

Location. — Vertical:  One  (1)  on  each  vestibule  door  post. 
Manner  of  Application.— Side-handholds  shall  be  securely  fastened  with 
bolts,  rivets  or  screws. 
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END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eights  (§-)  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J)  inches. 
Handholds  shall  be  flush  with  or  project  not  more  than  one  (1)  inch  beyond 
vestibule  face. 

Location. — Horizontal:  One  (1)  near  each  side  on  each  end  projecting  down- 
ward from  face  of  vestibule  end-sill.  Clearance  of  outer  end  of  handhold  shail 
be  not  more  than  sixteen  (16)  inches  from  side  of  car. 

Manner  of  Application. — End-handholds  shall  be  securely  fastened  with 
bolts  or  rivets. 

When  marker-sockets  or  brackets  are  located  so  that  they  can  not  be  con- 
veniently reached  from  platforms,  suitable  steps  and  handholds  shall  be  pro- 
vided for  men  to  reach  such  sockets  or  brackets. 

See  also  Gen.  0.  270  (page  340) . 

UNCOUPLING-LEVERS 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated  by  a 
person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling  attachment,  forty-two  (42)  inches, 
measured  from  centre  line  of  end  of  car  to  handle  of  attachment. 

Passenger-Train  Cars  with  Open  End-Platforms 
hand-brakes 

Number. — Each  passenger-train  car  shall  be  equipped  with  an  efficient 
iiand-brake,  which  shall  operate  in  harmony  with  the  power-brake  thereon. 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J)  inches. 
Handholds  shall  be  flush  with  or  project  not  more  than  one  (1)  inch  beyond 
face  of  end-sill. 

Location. — Horizontal:  One  (1)  near  each  side  of  each  end  on  face  of  plat- 
form end-sill,  projecting  downward.  Clearance  of  outer  end  of  handhold  shall 
be  not  more  than  sixteen  (16)  inches  from  end  of  end-sill. 

Manner  of  Application. — End-handholds  shall  be  securely  fastened  with 
bolts  or  rivets. 

END  PLATFORM-HANDHOLDS 

Number. — Four  (4).  [Cars  equipped  with  safety-gates  do  not  require  end 
platform-handholds.] 

Dimensions. — Minimum  clearance,  two  (2),  preferably  two  and  one-half 
(2i)  inches,  metal. 
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Location. — Horizontal  from  or  near  door-post  to  a  point  not  more  than 
twelve  (12)  inches  from  corner  of  car,  then  approximately  vertical  to  a  point 
not  more  than  six  (6)  inches  from  top  of  platform.  Horizontal  portion  shall 
be  not  less  than  twenty-four  (24)  inches  in  length  nor  more  than  forty  (40) 
inches  above  platform. 

Manner  of  Application. — End  platform-handholds  shall  be  securely  fastened 
with  bolts,  rivets,  or  screws. 

UNCOUPLING-LEVERS 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated  by  a 
person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling  attachment,  forty-two  (42)  inches, 
measured  from  centre  of  end  of  car  to  handle  of  attachment. 

See  also  Gen.  0.  270  (page  340) . 

Passenger-Train  Cars  Without  End-Platforms 
hand-brakes 

Number. — Each  passenger-train  car  shall  be  equipped  with  an  efficient 
hand-brake  which  shall  operate  in  harmony  with  the  power-brake  thereon. 

Location. — Each  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

SILL -STEPS 

Number. — Four  (4). 

Dimensions. — Minimum  length  of  tread  ten  (10),  preferably  twelve  (12), 
inches.  , 

Minimum  cross-sectional  area  one-half  (^)  by  one  and  one-half  (1J) 
inches  or  equivalent,  wrought  iron  or  steel. 

Minimum  clear  depth  eight  (8)  inches. 

Location. — One  (1)  near  each  end  on  each  side  not  more  than  twenty-four 
(24)  inches  from  corner  of  car  to  centre  of  tread  of  sill-step. 

Outside  edge  of  tread  of  step  shall  be  not  more  than  two  (2)  inches  inside 
of  face  of  side  of  car. 

Tread  shall  be  not  more  than  twenty-four  (24),  preferably  not  more  than 
twenty-two  (22),  inches  above  the  top  of  rail. 

Manner  of  Application. — Steps  exceeding  eighteen  (18)  inches  in  depth  shall 
have  an  additional  tread  and  be  laterally  braced. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half  (i)  inch 
bolts  with  nuts  outside  (when  possible)  and  riveted  over,  or  with  not  less  than 
one-half  (J)  inch  rivets. 

SIDE- HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (§)  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  sixteen  (16),  preferably  twenty-four  (24),  inches. 
Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J),  inches. 
Location. — Horizontal  or  vertical:  One  (1)  near  each  end  on  each  side  of 
car  over  sill-step. 

If  horizontal,  not  less  than  twenty-four  (24)  nor  more  than  thirty  (30) 
inches  above  centre  line  of  coupler. 

If  vertical,  lower  end  not  less  than  eighteen  (18)  nor  more  than  twenty- 
four  (24)  inches  above  centre  line  of  coupler. 

Manner  of  Application. — Side-handholds  shall  be  securely  fastened  with 
bolts,  rivets  or  screws. 
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END-HANDHOLDS 

Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (|)  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2^),  inches. 

Location. — Horizontal:  One  (1)  near  each  side  on  each  end  projecting 
downward  from  face  of  end-sill  or  sheathing.  Clearance  of  outer  end  of  hand- 
hold shall  be  not  more  than  sixteen  (16)  inches  from  side  of  car. 

Manner  of  Application. — Handholds  shall  be  flush  with  or  project  not  more 
than  one  (1)  inch  beyond  face  of  end-sill. 

End-handholds  shall  be  securely  fastened  with  bolts  or  rivets. 

When  marker  sockets  or  brackets  are  located  so  that  they  can  not  be 
conveniently  reached  from  platforms,  suitable  steps  and  handholds  shall  be 
provided  for  men  to  reach  such  sockets  or  brackets. 

See  also  Gen.  0.  270  (page  340). 

END-HANDRAILS 

(On  cars  with  proejcting  end-sills) 
Number. — Four  (4). 

Dimensions. — Minimum  diameter,  five-eighths  (|)  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2^),  inches. 

Location. — One  (1)  on  each  side  of  each  end,  extending  horizontally  from 
door-post  or  vestibule-frame  to  a  point  not  more  than  six  (6)  inches  from  corner 
of  car,  then  approximately  vertical  to  a  point  not  more  than  six  (6)  inches  from 
top  of  platform  end-sill;  horizontal  portion  shall  be  not  less  than  thirty  (30) 
nor  more  than  sixty  (60  )  inches  above  platform  end-sill. 

Manner  of  Application. — End  hand-rails  shall  be  securely  fastened  with 
bolts,  rivets  or  screws. 

SIDE-DOOR  STEPS 

Number. — One  (1)  under  each  door. 

Dimensions. — Minimum  length  of  tread,  ten  (10),  preferably  twelve  (12), 
inches. 

Minimum,  cross-sectional  area,  one-half  (^)  by  one  and  one-half 
inches  or  equivalent,  wrought  iron  or  steel. 
Minimum  clear  depth,  eight  (8)  inches. 

Location. — Outside  edge  of  tread  of  step  not  more  than  two  (2)  inches 
inside  of  face  of  side  of  car. 

Tread  not  more  than  twenty-four  (24),  preferably  not  more  than  twenty- 
two  (22),  inches  above  the  top  of  rail. 

Manner  of  Application. — Steps  exceeding  eighteen  (18)  inches  in  depth 
shall  have  an  additional  tread  and  be  laterally  braced. 

Side-door  steps  shall  be  securely  fastened  with  not  less  than  one-half  (i) 
inch  bolts  with  nuts  outside  (when  possible)  and  riveted  over,  or  with  not  less 
than  one-half  d)  inch  rivets. 

A  vertical  handhold  not  less  than  twenty-four  (24)  inches  in  clear  length 
shall  be  applied  above  each  side-door  step  on  door-post. 

UNCOUPLING-LEVERS 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated  by  a 
person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling  attachment,  forty-two  (42)  inches, 
measured  from  centre  line  of  end  of  car  to  handle  of  attachment. 
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Steam  Locomotives  used  in  Road  Service 
tender  sill- steps 
Number. — Four  (4)  on  tender. 

Dimensions. — Bottom  tread  not  less  than  eight  (8)  by  twelve  (12)  inches, 
■metal. 

[May  have  wooden  treads. ] 

If  stirrup-steps  are  used,  clear  length  of  tread  shall  be  not  less  than  ten 
(10),  preferably  twelve  (12)  inches. 

Location. — One  (1)  near  each  corner  of  tender  on  sides. 

Manner  of  Application. — Tender  sill-steps  shall  be  securely  fastened  with 
bolts  or  rivets. 

PILOT  SILL-STEPS 

Number. — Two  (2). 

Location. — Foot  rests  shall  be  provided  on  the  pilot  of  every  such  engine, 
sufficient  in  width  for  a  man  to  stand  on. 

Manner  of  Application. — Pilot  sill-steps  shall  be  securely  fastened  with 
bolts  or  rivets. 

PILOT-BEAM  HANDHOLDS 

Number. — Two  (2). 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel. 

Minimum  clear  length,  fourteen  (14),  preferably  sixteen  (16)  inches. 
Minimum  clearance,  two  and  one-half  (2J)  inches. 
Location. — One  (1)  on  each  end  of  buffer-beam. 

[7/  uncoupling -lever  extends  across  front  end  of  locomotive  to  within  eight 
(8)  inches  of  end  of  buffer-beam,  and  is  seven-eighths  (\)  of  an  inch  or  more  in 
diameter,  securely  fastened,  with  a  clearance  of  two  and  one-half  (2%)  inches,  it 
is  a  handhold.] 

Manner  of  Application. — Pilot-beam  handholds  shall  be  securely  fastened 
with  bolts  or  rivets. 

SIDE- HANDHOLDS 

Number. — Six  (6). 

Dimensions. — Minimum  diameter,  if  horizontal,  five-eighths  (|)  of  an  inch; 
if  vertical,  seven-eighths  (J)  of  an  inch,  wrought  iron  or  steel. 

Horizontal,  minimum  clear  length,  sixteen  (16)  inches. 

Vertical,  clear  length  equal  to  approximate  height  of  tank. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J)  inches. 

Location. — Horizontal  or  vertical:  If  vertical,  one  (1)  on  each  side  of  tender 
within  six  (6)  inches  of  rear  or  on  corner,  if  horizontal,  same  as  specified  for 
"  Box  and  other  house  cars." 

One  (1)  on  each  side  of  tender  near  gangway;  one  (1)  on  each  side  of  loco- 
motive at  gangway;  applied  vertically. 

Manner  of  Application. — Side-handholds  shall  be  securely  fastened  with  not 
less  than  one-half  (i)  inch  bolts  or  rivets. 

REAR-END  HANDHOLDS 

Number. — Two  (2). 

Dimensions. — Minimum  diameter,  five-eighths  (f )  of  an  inch,  wrought  iron 
or  steel. 
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Minimum  clear  length,  fourteen  (14)  inches. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2J)  inches. 

Location. — Horizontal:  One  (1)  near  each  side  of  rear  end  of  tender  on 
face  of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than 
sixteen  (16)  inches  from  side  of  tender. 

Manner  of  Application. — Rear-end  handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (\)  inch  bolts  or  rivets. 

TJNCOUPLING-LEVERS 

Number. — Two  (2)  double  levers,  operative  from  either  side. 

Dimensions. — Rear-end  levers  shall  extend  across  end  of  tender  with  handles 
not  more  than  twelve  (12),  preferably  nine  (9),  inches  from  side  of  tender  with 
a  guard  bent  on  handle  to  give  not  less  than  two  (2)  inches  clearance  around 
handle. 

Location. — One  (1)  on  rear  end  of  tender  and  one  (1)  on  front  end  of  loco- 
motive. 

Handles  of  front-end  levers  shall  be  not  more  than  twelve  (12),  preferably 
nine  (9)  inches  from  ends  of  buffer-beam,  and  shall  be  so  constructed  as  to  give 
a  minimum  clearance  of  two  (2)  inches  around  handle. 

Manner  of  Application. — Uncoupling-levers  shall  be  securely  fastened  with 
bolts  and  rivets. 

COUPLERS 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear  of  tender 
and  front  of  locomotive. 

Steam  Locomotives  Used  in  Switching  Service 
footboards 

Number. — Two  (2)  or  more. 

Dimensions. — Minimum  width  of  tread,  ten  (10)  inches,  wood. 
Minimum  thickness  of  tread,  one  and  one-half  (li);  preferably  two  (2) 
inches. 

Minimum  height  of  back-stop,  four  (4)  inches  above  tread. 
Height  from  top  of  rail  to  top  of  tread,  not  more  than  twelve  (12)  nor  less 
than  nine  (9)  inches. 

Location. — Ends  or  sides. 

If  on  ends,  they  shall  extend  not  less  than  eighteen  (18)  inches  outside  of 
gauge  of  straight  track,  and  shall  be  not  more  than  twelve  (12)  inches  shorter 
than  buffer-beam  at  each  end. 

Manner  of  Application. — End  footboards  may  t>e  constructed  in  two  (2) 
sections,  provided  that  practically  all  space  on  each  side  of  coupler  is  filled,  and 
inner  ends  are  protected  with  guard  of  same  height  as  back-stop,  each  section 
.  shall  be  not  less  than  three  (3)  feet  in  length. 

Footboards  shall  be  securely  bolted  to  two  (2)  one  (1)  by  four  (4)  inches 
metal  brackets,  provided  footboard  is  not  cut  or  notched  at  any  point. 

If  footboard  is  cut  or  notched  or  in  two  (2)  sections,  not  less  than  four  (4) 
one  (1)  by  three  (3)  inches  metal  brackets  shall  be  used,  two  (2)  located  on 
each  side  of  coupler.  Each  bracket  shall  be  securely  bolted  to  buffer-beam, 
end-sill  or  tank-frame  by  not  less  than  two  (2)  seven-eighths  (f)  inch  bolts. 

If  side  footboards  are  used,  a  substantial  handhold  or  rail  shall  be  applied 
not  less  than  thirty  (30)  inches  nor  more  than  sixty  (60)  inches  above  tread 
of  footboard. 

See  also  Circular  No.  152  (page  342). 
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SILL-STEPS 

Number. — Two  (2)  or  more. 

Dimensions. — Lower  tread  of  step  shall  be  not  less  than  eight  (8)  by  twelve 
(12)  inches  metal.    [May  have  wooden  treads.] 

If  stirrup-steps  are  used,  clear  length  of  tread  shall  be  not  less  than  ten  (10), 
preferably  twelve  (12)  inches. 

Location. — One  (1)  or  more  on  each  side  at  gangway  secured  to  locomotive 
or  tender. 

Manner  of  Application. — Sill-steps  shall  be  securely  fastened  with  bolts 
or  rivets. 

END-HANDHOLDS 

Number. — Two  (2). 

Dimensions. — Minimum  diameter,  one  (1)  inch,  wrought  iron  or  steel. 

Minimum  clearance,  four  (4)  inches,  except  at  coupler  casting  or  braces, 
when  minimum  clearance  shall  be  two  (2)  inches. 

Location. — One  (1)  on  pilot  buffer-beam;  one  on  rear  end  of  tender, 
extending  across  front  end  of  locomotive  and  read  end  of  tender.  Ends  of 
handholds  shall  be  not  more  than  six  (6)  inches  from  ends  of  buffer-beam  or 
end-sill,  securely  fastened  at  ends.  If  the  uncoupling  levers  meet  all  specified 
requirements  for  end  handholds,  it  is  a  handhold. 

Manner  of  Application. — End-handholds  shall  be  securely  fastened  with 
bolts  or  rivets. 

SIDE-HANDHOLDS 

Number. — Four  (4).  . 

Dimensions: — Minimum  diameter,  seven-eighths  (|)  of  an  inch,  wrought 
iron  or  steel. 

Clear  length  equal  to  approximate  height  of  tank.. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2J)  inches. 

Location. — Vertical.  One  (1)  on  each  side  of  tender  near  front  corner;  one 
(1)  on  each  side  of  locomotive  at  gangway. 

Manner  of  Application. — Side-handholds  shall  be  securely  fastened  with 
bolts  or  rivets. 

UNCOUPLING-LEVERS 

Number. — Two  (2)  double  levers,  operative  from  either  side. 

Dimensions. — Handles  of  front-end  levers  shall  be  not  more  than  twelve 
(12),  preferably  nine  (9)  inches  from  ends  of  buffer-beam,  and  shall  be  so  con- 
structed as  to  give  a  minimum  clearance  of  two  (2)  inches  around  handle. 

Rear-end  levers  shall  extend  across  end  of  tender  with  handles  not  more 
than  twelve  (12),  preferably  nine' (9),  inches  from  side  of  tender,  with  a  guard 
bent  on  handle  to  give  not  less  than  two  (2)  inches  clearance  around  handle. 

Location. — One  (1)  on  rear  end  of  tender  and  one  (1)  on  front  end  of  loco- 
motive. 

HANDRAILS  AND  STEPS  FOR  HEADLIGHTS 

Switching-locomotives  with  sloping  tenders  with  manhole  or  headlight 
located  on  sloping  portion  of  tender  shall  be  equipped  with  secure  steps  and 
handrail  or  with  platform  and  handrail  leading  to  such  manhole  or  headlight. 

END-LADDER  CLEARANCE 

No  part  of  locomotive  or  tender  except  draft-rigging,  coupler  and  attach- 
ments, safety-chains,  buffer-block,  foot-board,  brake-pipe,  signal-pipe,  steam- 
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heat  pipe  or  arms  of  uncoupling-lever  shall  extend  to  within  fourteen  (14)  inches 
of  a  vertical  plane  passing  through  the  inside  face  of  knuckle  when  closed  with 
horn  of  coupler  against  buffer-block  or  end  end-sill. 

COUPLERS 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear  of  tender 
and  front  of  locomotive. 

Specifications  Common  to  all  Steam  Locomotives 
hand-brakes 

Hand-brakes  will  not  be  required  on  locomotives  nor  on  tenders  when 
attached  to  locomotives. 

If  tenders  are  detached  from  locomotives  and  used  in  special  service,  they 
shall  be  equipped  with  efficient  hand-brakes. 

RUNNING-BOARDS 

Number. — Two  (2). 

Dimensions. — Not  less  than  ten  (10)  inches  wide.  If  of  wood,  not  less 
than  one  and  one-half  (1J)  inches  in  thickness;  if  of  metal,  not  less  than  three- 
sixteenths  (A)  of  an  inch,  properly  supported. 

Location. — One  (1)  on  each  side  of  boiler  extending  from  cab  to  front  end 
near  pilot-beam.  [Running-boards  may  be  in  sections.  Flat-top  steam-chests 
may  form  section  of  running-board.] 

Manner  of  Application. — Running-boards  shall  be  securely  fastened  with 
bolts,  rivets  or  studs. 

Locomotives  having  Wootten  type  boilers  with  cab  located  on  top  of  boiler 
more  than  twelve  (12)'  inches  forward  from  boiler-head  shall  have  suitable 
running-boards  running  from  cab  to  rear  of  locomotive,  with  handrailings  not 
less  than  twenty  (20)  nor  more  than  forty-eight  (48)  inches  above  outside  edge 
of  running-boards,  securely  fastened  with  bolts,  rivets  or  studs. 

HANDRAILS 

Number. — Two  (2)  or  more. 

Dimensions. — Not  less  than  one  (1)  inch  in  diameter,  wrought  iron  or  steel. 

Location. — One  on  each  side  of  boiler  extending  from  near  cab  to  near  front 
end  of  boiler,  and  extending  across  front  end  of  boiler,  not  less  than  twenty-four 
(24)  nor  more  than  sixty-six  (66)  inches  above  running-board. 

Manner  of  Application. — Handrails  shall  be  securely  fastened  to  boiler. 

TENDERS  OF  VANDERBILT  TYPE 

Tenders  known  as  the  Vanderbilt  type  shall  be  equipped  with  running- 
boards;  one  (1)  on  each  side  of  tender  not  less  than  ten  (10)  inches  in  width 
and  one  on  top  of  tender  not  less  than  forty-eight  (48)  inches  in  width,  extending 
from  coal  space  to  rear  of  tender. 

There  shall  be  a  handrail  on  each  side  of  top  running-board,  extending  from 
coal  space  to  rear  of  tank,  not  less  than  one  (1)  inch  in  diameter  and  not  less 
than  twenty  (20)  inches  in  height  above  running-board  from  coal  space  to 
manhole. 

There  shall  be  a  handrail  extending  from  coal  space  to  within  twelve  (12) 
inches  of  rear  of  tank,  attached  to  each  side  of  tank  above  side  running-board, 
not  less  than  thirty  (30)  nor  more  than  sixty-six  (66)  inches  above  running- 
board. 


333 


There  shall  be  one  (1)  vertical  end  handhold  on  each  side  of  Vanderbilt 
type  of  tender,  located  within  eight  (8)  inches  of  rear  of  tank  extending  from 
within  eight  (8)  inches  of  top  of  end-sill  to  within  eight  (8)  inches  of  side  hand- 
rail. Post  supporting  rear  end  of  side  running-board  if  not  more  than  two  (2) 
inches  in  diameter  and  properly  located,  may  form  section  of  handhold. 

An  additional  horizontal  end  handhold  shall  be  applied  on  rear  end  of  all 
Vanderbilt  type  of  tenders  which  are  not  equipped  with  vestibules.  Handhold 
to  be  located  not  less  than  thirty  (30)  nor  more  than  sixty-six  (66)  inches  above 
top  of  end-sill.  Clear  length  of  handhold  to  be  not  less  than  forty-eight  (48) 
inches. 

Ladders  shall  be  applied  at  forward  ends  of  side  running-boards. 

HANDRAILS  AND  STEPS  FOR  HEADLIGHTS 

Locomotives  having  headlights  which  can  not  be  safely  and  conveniently 
reached  from  pilot-beam  or  steam-chests  shall  be  equipped  with  secure  handrails 
and  steps  suitable  for  the  use  of  men  in  getting  to  and  from  such  headlights. 

Amended  by  Gen.  0.  140.    (See  page  339). 

A  suitable  metal  end  or  side-ladder  shall  be  applied  to  all  tanks  more  than 
forty-eight  (48)  inches  in  height,  measured  from  the  top  of  end-sill,  and 
securely  fastened  with  bolts  of  rivets. 

COUPLERS 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear  of  tender 
and  front  of  locomotive. 

See  also  Gen.  Orders;  171,  172,  and  Circular  No.  118  (pages  342-343). 


Cars  of  construction  not  covered  specifically  in  the  foregoing  sections, 
relative  to  handholds,  sill-steps,  ladders,  hand-brakes  and  running-boards  may 
be  considered  as  of  special  construction,  but  shall  have,  as  nearly  as  possible,  the 
same  complement  of  handholds,  sill-steps,  ladders,  hand-brakes  and  running- 
boards  as  are  required  for  cars  of  the  nearest  approximate  type. 

"  Right  "  or  "  Left  "  refers  to  side  of  person  when  facing  end  or  side  of  car 
from  ground. 

To  provide  for  the  usual  inaccuracies  of  manufacturing  and  for  wear,  where 
sizes  of  metal  are  specified,  a  total  variation  of  five  (5)  per  cent  below  size  given 
is  permitted. 


334 


L_  Prcjerabkl6'  Minimum  15"  


Suiraile  cotter 

I  A 


<-3/iMinvnuni 

Riveted  over  or  use  lock  nut  in  ^ 

place  o/  cotter  if  pre- 

MalleaUe  iron,  ur+ufht trm/€rred'  4 


t  Minimum. 
■Suitable  cotter 

Taper  2' in  IZ' 


*2i 


There  shall  be  a  riyid 
metal  collection  be 
(ween  intie  staftaxd 
pint  of  pawl 


i 


Form,  o/Snzfr  shaft  step  


\3mke  pawl shall 

be  pivoted  u/fon  a  %  bolt  or  rivet,  or 
upon  a  trunnion  secured  by  not  lest 
than  &  hit  vr  rivet 


1 


Mexaoonal  or  saruare  bead- 
ed     holt  Riveted  over 
nut 

Minimum  I Ht. 

Suitable  cotter  orriny  i+T 

Minimum  % 


\Any  efficient  arrangement  of  ratchet-wheel  and  pawl  may  be  used.] 


335 


r/hen  necessary  fAe  rod 'sttould be  bent  or 
Otherwise  arrayed  to  c/eor  brake  staff 
retainerpipe,  or  eno 'posts,  atfowtp  free- 
dom tn  hft/na  and  ft*// p/oy  tn.  bracket 


The  end  of  handle  to  extend '/rot  /ess  than 
A'be/otv  bottom  ofends/Jt  or 
to  be  so  constructed  as  to  $/*e  a  nun/ mum 
Clearance  of ' B* 'around handie 

^ZStf^fg*  ^hcatian  to  corvette*  cars 
against  buffer  btooj  or 

^fo^er^SuMmi^n  roct  Graduated  /ocA  castas  may  be  used, 

/s  in  exfreme  for/varct 
position  in  bracket. 


raw 


1 1 


When  necessary  the  rocfshoutat  be  bent  or 
otherwise  arranged  to  dear  brake  Staff, 
retainer p/pe,  or  end  posts,  at /own?  free~ 
dom  in  lifting  and  full ptoy  in  bracfcet 


Tne  end  of  hand/e  to  extend  not  tess  ttrorr 
4"belo>r  bottom  of  ends/it  or, 
to  be  so  constructed  as  to  give  a  minimum 
clearance  of     around  ttand/e 


Application  to  outside  ettcts/7/ cars 


PLATE 
B 


336 


GENERAL  ORDER  No.  128 

In  the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  February  17, 
1913,  prescribing  Rules  and  Regulations  respecting  Safety  Appliances  on 
trains  of  railway  companies  subject  to  the  jurisdiction  of  the  Board. 

File  No.  11654. 
Monday,  the  20th  day  of  July,  A.D.  1914. 
H.  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 
S.  J.  McLea^t,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  the  report  and  recommendation  of  the  chief  operating  officer  of  the 
Board,  and  the  reading  of  what  is  filed  on  behalf  of  the  Canadian  Pacific  Rail- 
way Company, — 

It  is  ordered:  That  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be,  and  they  are  hereby  granted  an  extension  of  time  until  the  1st  day 
of  July,  1916,  within  which  to  make  the  following  changes,  namely: 

(a)  To  change  the  location  of  brakes  on  all  cars  to  comply  with  the 
standard  prescribed  in  the  Regulations  of  the  Board,  dated  February  17,  1913. 

(b)  To  comply  with  the  standard  prescribed  in  the  said  Regulations  in 
respect  to  all  brake  specifications  contained  therein. 

(c)  To  change  cars  having  less  than  ten  inches  end  ladder  clearance  within 
thirty  inches  of  the  side  of  the  car,  to  comply  with  the  said  Regulations. 

(d)  To  comply  with  the  standard  prescribed  in  the  said  Regulations  in 
respect  to  handholds,  running  board,  ladders,  sill  steps,  and  brake  staffs,  except 
that  when  a  car  is  shopped  for  work  amounting  practically  to  rebuilding  body 
of  car,  it  must  then  be  equipped  according  to  the  standards  prescribed  in  the 
said  Regulations. 

And  it  is  further  ordered:  That  railway  companies  subject  to  the  jurisdic- 
tion of  the  Board  be  not  required  to  make  changes  to  secure  additional  end 
ladder  clearance  on  cars  that  have  ten  or  more  inches  end  ladder  clearance 
within  thirty  inches  of  side  of  car,  or  to  make  the  changes  in  end  ladders,  side 
ladders,  hand  grips  and  steps  which  have  been  made  in  accordance  with  the 
provisions  of  section  264  of  the  Railway  Act  and  the  general  order  of  the  Board 
No.  102,  or  to  comply  with  the  Regulations  of  the  Board  aforesaid,  until  the 
car  is  shopped  for  work  amounting  to  practically  rebuilding  body  of  car,  at 
which  time  such  changes  must  be  made  to  comply  with  the  standards  prescribed 
in  the  said  order. 

And  it  is  further  ordered:  That  railway  companies  be  not  required  to  change 
the  location  of  handholds  (except  end  handholds  under  end  sills),  ladders,  sill 
steps,  brake  wheels,  and  brake  staffs  on  freight  train  cars  where  the  appliances 
are  within  three  inches  of  the  required  location,  except  that  when  cars  undergo 
regular  repairs  they  must  then  be  made  to  comply  with  the  standards  prescribed 
in  the  said  Regulations. 

H.  L.  DRAYTON, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  166 

In  the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  February  17, 
1913,  prescribing  Rules  and  Regulations  Respecting  Safety  Appliances  on 
trains  of  railway  companies  subject  to  the  jurisdiction  of  the  Board;  and 
General  Order  No.  128,  dated  July  20,  1914,  granting  an  extension  of  time 
until  the  1st  day  of  July  1916,  within  which  such  railway  companies  shall 
make  certain  changes,  as  set  forth  in  the  said  Order. 

File  No.  11654. 

Monday,  the  29th  day  of  May,  A.D.  1916. 

Sir  Henry  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  railway  companies, — 

It  is  ordered:  That  the- railway  companies  subject  to  the  jurisdiction  of  the 
Board  be,  and  they  are  hereby,  granted  an  extension  of  time  until  the  1st  day 
of  July,  1917,  within  which  to  make  the  changes  required  under  the  said  General 
Order  No.  128,  dated  July  20,  1914. 

H.  L.  DRAYTON, 

Chief  Commissioner. 


GENERAL  ORDER  No.  198 

In  the  matter  of  the  General  Order  of  the  Board  No.  128,  dated  July  20,  1914, 
and  the  application  of  the  Canadian  Pacific  and  Grand  Trunk  Railway 
Companies  for  an  extension  of  time  until  July  1,  1918,  within  which  to 
make  the  changes  required  under  said  General  Order  No.  128. 

File  No.  11654 

Monday,  the  16th  day  of  July,  A.D.  1917. 

Sir  Henry  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto, 
June  13,  1917,  in  the  presence  of  counsel  for  the  applicant  companies,  the  Cana- 
dian Northern  Railway  Company  and  representatives  for  the  railway  employees; 
the  evidence  offered  and  what  was  alleged  and  upon  the  report  and  recom- 
mendation of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered:  That  the  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be,  and  they  are  hereby  granted  an  extension  of  time  until  the  first  day 
of  July,  1918,  within  which  to  make  the  changes  required  under  the  said  General 
Order  No.  128,  dated  July  20,  1914,  the  railway  companies  to  continue  their 
present  practice  of  filing  with  the  Board  monthly  reports  of  the  progress  made 
in  complying  with  the  requirements  of  the  said  Order. 

H.  L.  DRAYTON, 

Chief  Commissioner. 


54941—3 


338 


GENERAL  ORDER  No.  229 

In  the  matter  of  General  Order  No.  128,  dated  July  20,  1914,  and  the  application 
of  the  Grand  Trunk  Pacific,  the  Canadian  Pacific,  and  the  Canadian 
Northern  Railway  Companies  for  an  extension  of  time  of  eighteen  months 
within  which  to  equip  their  freight  cars  with  safety  appliances  as  required 
under  the  said  General  Order  No.  128. 

File  No.  11654 

Thursday,  the  9th  day  of  May,  A.D.  1918. 

D'Arcy  Scott,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 
S.  J.  McLean,  Commissioner 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  Commissioner. 

Upon  hearing  the  applications  at  the  sittings  of  the  Board  held  in  Ottawa, 
May  7,  1918,  in  the  presence  of  counsel  for  the  railway  companies  and  repre- 
sentatives of  the  Brotherhood  of  Locomotive  Engineers  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  and  what  was  alleged, — 

It  is  ordered:  That  the  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be,  and  they  are  hereby,  granted  an  extension  of  time  until  the  30th  day 
of  September,  1919,  within  which  to  make  the  changes  required  under  the  said 
General  Order  No.  128,  dated  April  20,  1914;  the  railway  companies  to  continue 
their  present  practice  of  filing  with  the  Board  monthly  reports  of  the  progress 
made  in  complying  with  the  requirements  of  the  said  Order. 

D'ARCY  SCOTT, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  273 

In  the  matter  of  the  applications  of  the  Grand  Trunk  and  the  Canadian  Pacific 
Railway  Companies,  hereinafter  called  the  "  Applicants,"  for  an  Ordet 
extending  the  time  for  one  year  from  September  30,  1919,  within  which 
they  may  equip  their  freight  cars  with  Safety  Appliances  as  required  by 
the  General  Order  of  the  Board  No.  128,  dated  July  20,  1914. 

File  No.  11654 

Wednesday,  the  8th  day  of  October,  A.D.  1919. 

Hon.  F.  B.  Carvell,  K.G.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa, 
October  7,  1919,  the  applicants,  the  Canadian  National  Railways,  Brotherhood 
of  Locomotive  Engineers,  and  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  being  represented  at  the  hearing,  and  what  was  alleged, — 

It  is  ordered:  That  the  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be,  and  they  are  hereby,  granted  an  extension  of  time  until  the  30th  day 
of  September,  1920,  within  which  to  make  the  changes  required  under  the  said 
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General  Order  No.  128,  dated  July  20,  1914;  the  railway  companies  to  continue 
their  present  practice  of  filing  with  the  Board  monthly  reports  of  the  progress 
made  in  complying  with  the  requirements  of  the  said  Order. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  140 

In  the  matter  of  the  complaint  of  W.  L.  Best  on  behalf  of  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  against  the  failure  of  the  railway 
companies  properly  to  equip  their  locomotives  with  safe  and  adequate 
facilities  for  reaching  the  headlamp  when  necessary  for  employees  to  light 
and  give  other  necessary  attention  to  this  part  of  the  locomotive;  and  in 
the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  February  17, 
1913,  prescribing  rules  and  regulations  respecting  Safety  Appliances  on 
trains  of  railway  companies  subject  to  the  jurisdiction  of  the  Board. 

File  No.  25564 
Tuesday,  the  13th  day  of  April,  A.D.  1915. 
H.  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 

Upon  hearing  what  was  alleged  by  the  representatives  of  the  railway  com- 
panies and  interests  following,  namely:  The  Wabash  Railroad  Company,  the 
Canadian  Pacific,  Quebec,  Montreal  and  Southern,  Canadian  Northern  Ontario, 
Canadian  Northern  Quebec,  Canadian  Northern,  Ottawa  and  New  York,  Grand 
Trunk,  Grand  Trunk  Pacific,  and  Central  Vermont  Railway  Companies,  the 
Michigan  Central,  New  York  Central  and  Hudson  River,  and  Rutland  Railroad 
Companies,  the  Brotherhood  of  Locomotive  Engineers,  the  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen, — at  a  conference  had  with  the  operating  officers 
of  the  Board  held  at  Ottawa,  April  8,  1915,  the  railway  companies  unanimously 
consenting  to  the  proposed  amendment, — 

It  is  ordered:  That  the  said  General  Order  No.  102,  dated  February  17, 
1913,  be,  and  it  is  hereby,  amended  by  adding  to  the  clause  with  the  heading, 
"  Handrails  and  Steps  for  Headlights  ",  in  the  second  last  paragraph  of  the  said 
Regulations,  the  words,  "  and  headlight  equipment so  as  to  make  the  said 
clause  read  as  follows: — 

"  Handrails  and  Steps  for  Headlights 
Locomotives  having  headlights  which  can  not  be  safely 
and  conveniently  reached  from  pilot-beam  or  steam-chests 
shall  be  equipped  with  secure  handrails  and  steps  suitable 
for  the  use  of  men  in  getting  to  and  from  such  headlights 
and  headlight  equipment." 

H.  L.  DRAYTON, 

Chief  Commissioner. 
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GENERAL  ORDER  NO.  261 

In  the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  February  17, 
1918,  approving  "  Regulations  with  respect  to  Railway  Safety -Appliance 
Standards." 

File  No.  11654-23 

Tuesday,  the  18th  day  of  March,  A.D.  1919. 

Sir  Henry  L.  Drayton,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 

S.  J.  McLean,  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  Commissioner. 

Whereas  reports  made  to  the  Board  show  a  large  number  of  accidents — some- 
times resulting  fatally — to  railway  employees  because  of  defective  coupler 
attachments  used  by  railway  companies; 

And  whereas  the  Master  Car  Builders'  Association  has  approved  an  equip- 
ment dispensing  with  the  use  of  links,  clevises,  or  chains; 

Upon  reading  what  has  been  filed  by  the  different  railway  companies 
affected,  and  for  the  purposes  of  uniformity  and  the  safety  of  railway 
employees, — 

It  is  ordered:  That  the  "  Regulations  with  respect  to  Railway  Safety- 
Appliance  Standards "  approved  under  said  General  Order  No.  102,  dated 
February  17,  1913,  be,  and  they  are  hereby,  amended  by  adding  at  the  end  of  the 
provision  under  the  heading  "  Uncoupling-Levers  "  at  the  top  of  page  12  (p.  311 
of  this  issue)  of  said  Regulations  the  following,  namely: — 

"  Cars  built  after  June  1,  1919,  must  be  equipped  with  coupler 
operating  lever  connected  direct  with  coupler  lock  or  lock  lift  without  the 
use  of  links,  clevises,  or  chains." 

H.  L.  DRAYTON, 

Chief  Commissioner. 


GENERAL  ORDER  NO.  270 

In  the  matter  of  the  Order  of  the  Board  No.  10453,  dated  May  3,  1910,  dealing 
with  the  location  of  markers  on  the  passenger  trains  of  the  Grand  Trunk 
Railway  Company;  and  General  Order  No.  127,  dated  July  6,  191  A, 
directing  that  cabooses  of  all  railway  companies  subject  to  the  jurisdiction 
of  the  Board  be  equipped  with  marker  sockets  as  provided  by  the  Order: 

Files  Nos.  13455  and  13455-2 

Thursday,  the  7th  day  of  August,  A.D.  1919. 

Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 

S.  J.  McLean,  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  railway  companies  have  marker  sockets  at  the 
corners  of  the  roof  on  some  of  their  passenger  cars,  in  addition  to  the  lower 
positions;  upon  the  report  of  the  Chief  Operating  Officer  of  the  Board,  that,  in 
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his  opinion,  and  with  a  view  to  standardization  in  equipment  and  practice,  the 
requirements  as  to  passenger  cars  and  cabooses  should  be  the  same, — 

It  is  Ordered  as  follows: — 

1.  When  passenger  cars  and  cabooses  are  equipped  with  marker  sockets  in 
the  lower  position  (the  said  lower  position  to  be  at  such  elevation  as  will  permit 
of  lamps  and  flags  being  placed  therein  from  the  platform  or  floor  of  the  car 
without  the  use  of  steps),  markers  shall  be  carried  in  such  lower  sockets. 

2.  All  passenger  cars  and  cabooses  hereafter  constructed  shall  be  equipped 
with  marker  sockets  in  the  lower  position. 

3.  All  passenger  cars  and  cabooses  now  in  use,  not  equipped  with  marker 
sockets  in  the  lower  position,  shall  be  so  equipped  on  or  before  May  1,  1920. 

4.  The  said  Order  No.  10453,  dated  May  3,  1910,  and  General  Order  No. 
127,  dated  Julv  6,  1914,  are  hereby  rescinded. 

W.  B.  NANTEL, 
Deputy  Chief  Commissioner. 


GENERAL  ORDER  NO.  356 

In  the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  February  17, 
1913,  'prescribing  Rules  and  Regulations  Respecting  Safety  Appliances  on 
trains  of  railway  companies  subject  to  the  jurisdiction  of  the  Board. 

File  No.  11654-26 

Thursday,  the  12th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  Order  of  Railway 
Conductors  of  America,  the  Brotherhood  of  Railroad  Trainmen,  the  Railway 
Association  of  Canada,  and  the  Michigan  Central  and  the  Wabash  Railroad 
Companies  and  upon  the  report  and  recommendation  of  the  Mechanical  Expert 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  Orders:  That  the  provision  covering  caboose  platform-steps, 
under  the  heading,  "  Caboose  Cars  with  Platforms",  in  the  said  General  Order 
No.  102,  dated  February  17,  1913,  be  struck  out  and  the  following  inserted  in 
lieu  thereof,  namely: — 

u  Caboose  Platform-Steps: 

"  Safe  and  suitable  open,  or  box,  steps  leading  to  caboose  platforms  to 
be  provided  at  each  corner  of  caboose. 

"  Where  open  steps  are  used,  the  bottom  tread  of  said  steps  to  be  pro- 
vided with  a  right  and  left  foot-stop  at  each  end  of  tread,  made  of 
angle  iron  3^  x  2-J-  x  J-inch;  the  2i-inch  face  of  angle  iron  to  be 
bolted  to  the  step." 

F.  B.  CARVELL, 

Chief  Commissioner. 
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CIRCULAR  NO.  152 

Ottawa,  April  24,  1917. 

Foot  Boards  on  locomotives  used  in  joint  yard  and  transfer  service. 

The  question  has  been  raised  as  to  whether  a  road  locomotive  used  in  joint 
yard  and  transfer  service  should  be  equipped  with  foot-boards,  as  outlined  in 
General  Order  No.  102. 

Railway  companies  subject  to  the  jurisdiction  of  the  Board,  are  hereby 
instructed  that  all  locomotives  used  in  yard,  joint  yard  and  transfer  service  must 
be  equipped  with  foot-boards,  as  prescribed  for  steam  locomotives  used  in 
switching  service. 

By  order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 


GENERAL  ORDER  NO.  171 

In  the  matter  of  the  question  of  hand  rails  and  small  foot  rests  on  the  outside 
of  cabs  of  locomotives;  and  a  railing  on  the  tender  to  prevent  men  from, 
slipping  off  when  they  are  passing  over  the  tender  or  when  the  locomotive 
is  taking  coal  or  water. 

File  No.  22223, 

Tuesday,  the  1st  day  of  August,  A.D.  1916. 

Sir  Henry  L.  Drayton,  K.C.,  Chief  Commissioner. 
D'Arcy  Scott,  Assistant  Chief  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  May 
4,  1915,  in  the  presence  of  representatives  of  the  Brotherhood  of  Locomotive 
Engineers,  the  Brotherhood  of  Firemen  and  Enginemen,  the  Grand  Trunk, 
Canadian  Pacific,  and  Canadian  Northern  Railway  Companies,  and  the  New 
York  Central  and  Rutland  and  the  Michigan  Central  Railroad  Companies,  and 
what  was  alleged,  and  reading  the  replies  of  the  railway  companies  interested  to 
Supplement  No.  1  to  Circular  of  the  Board  No.  142,  dated  July  6,  1915,  and  the 
report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  Ordered: 

1.  That  the  railway  companies  subject  to  the  jurisdiction  of  the  Board  be, 
and  they  are  hereby,  directed  to  equip  all  locomotives  of  100,000  pounds  or  over 
with  handrails  on  the  sides  of  cabs  above  the  windows,  near  the  top  of  the  cab, 
and  running  the  entire  length  of  the  same;  the  rails  to  have  a  clearance  of  two 
inches  between  the  inner  side  of  the  rail  and  the  outside  wall  of  the  cab,  and  to 
be  securely  fastened  at  each  end,  with  a  support  in  the  centre;  and  that,  where 
the  running  boards  do  not  project  beyond  the  side  of  the  cab,  an  additional  piece 
be  added,  to  project  not  less  than  one  inch  from  the  side  of  the  cab  and  running 
the  full  length  of  same. 

2.  That  the  tender  of  all  such  locomotives  be  equipped  with  a  railing  on 
both  sides,  on  the  top  of  the  copping;  such  railing,  if  made  of  round  bar  iron,  or 
of  iron  pipe,  to  be  not  less  than  one  inch  in  diameter,  supported  by  three  columns, 
one  at  each  end  and  one  in  the  centre,  standing  eight  inches  from  the  top  of  the 
copping;  the  said  rails  to  run  the  full  length  of  the  fuel  storage  well,  or  clear 
of  the  back  coal  wall  on  the  tender;  that  on  the  space  back  of  the  coal  wall, 
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where  the  water  man-hole  is  located,  the  copping  or  railing  project  eight  inches 
above  the  top  of  the  tank  and  run  around  both  sides  and  back  of  the  tank  not 
less  than  eight  inches  high,  supported  by  columns  to  make  it  secure. 

3.  That  plans  showing  the  proposed  foot  rests  and  the  railing  on  tenders  be 
filed  for  the  approval  of  the  Board. 

4.  That  the  said  railway  companies  be,  and  they  are  hereby,  permitted  to 
operate  locomotives  used  in  international  traffic,  and  merely  passing  through 
Canadian  territory,  equipped  in  accordance  with  the  regulations  of  the  Inter- 
state Commerce  Commission. 

5.  That  this  permission  shall  not  extend  to  locomotives  operated  from  or 
entirely  within  Canadian  territory. 

D'ARCY  SCOTT, 
Assistant  Chief  Commissioner. 

(Amended  by  Gen.  0.  172). 


GENERAL  ORDER  NO.  172 

In  the  matter  of  the  General  Order  of  the  Board  No.  171,  dated  August  1, 
1916,  requiring  the  railway  companies  subject  to  the  jurisdiction  of  the 
Board,  inter  alia,  to  equip  the  tenders  of  all  locomotives  of  100,000  pounds 
or  over  with  a  railing  on  both  sides,  on  the  top  of  the  coping. 

File  No.  22223. 

Thursday,  the  28th  day  of  September,  A.D.  1916. 

D'Arcy  Scott,  Assistant  Chief  Commissioner. 
S.  J.  McLean,  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

It  is  Ordered:  That  the  said  General  Order  No.  171,  dated  August  1,  1916, 
be,  and  it  is  hereby,  amended  by  striking  out  the  word  "  such  "  in  the  first  line 
of  paragraphs  of  the  order. 

D'ARCY  SCOTT, 

Assistant  Chief  Commissioner. 

CIRCULAR  NO.  118 

July  28,  1913. 

File  11654,  Part  2.    Equipment  of  Locomotive  engines  with  steps. 

The  inspectors  of  the  Board  have  called  its  attention  to  the  fact  that  a 
number  of  railway  companies  subject  to  its  jurisdiction  are  equipping  their 
locomotive  engines  with  steps  on  the  front  buffer-beam  or  on  the  side  post  of 
the  pilot,  in  accordance  with  the  Interstate  Commerce  Commission  regulations. 
The  Canadian  regulations,  agreed  to  by  the  railway  companies  and  approved  by 
the  Board,  February  17,  1913,  do  not  require  these  steps.  If,  on  account  of 
International  Service,  Canadian  Railway  Companies  feel  that  it  is  desirable  or 
advisable  so  to  equip  their  locomotives  in  accordance  with  United  States  practice, 
the  Board  directs  that  it  shall  be  encumbent  upon  such  railways  to  see  that  these 
steps  are  kept  in  good  order  and  repair. 

By  order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 
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Complaint  of  the  Municipality  of  the  Village  of  Coteau  Landing,  Que.,  against 
refusal  of  the  Grand  Trunk  Railway  Company  to  supply  cars  for  ship- 
ment of  Hay,  Coal,  Grain,  etc.,  from  Coteau  Landing,  Que. 

File  31924 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Complaint  is  made  by  the  municipality  of  the  village  of  Coteau  Landing 
that  the  Grand  Trunk  Railway  Company,  which  formerly  supplied  cars  for 
shipment  of  goods  such  as  hay,  coal,  grain,  potatoes,  etc.,  in  the  movement 
from  Coteau  Junction  to  Coteau  Landing  is  no  longer  supplying  them.  The 
question  is  not  one  of  car  supply,  but  of  the  refusal  of  the  Grand  Trunk  Railway 
Company  to  engage  in  the  movement  of  this  traffic  between  Coteau  Junction  and 
Coteau  Landing. 

It  is  set  out  in  the  complaint  that  this  service  had  for  some  time  been 
afforded,  but  the  railway  is  now  declining  to  perform  it  on  the  ground  that  the 
track  is  not.  in  satisfactory  shape. 

The  distance  between  Coteau  Junction  and  Coteau  Landing,  as  set  out  in 
the  report  of  one  of  the  Board's  Inspectors,  is  about  two  miles.  In  the  evidence 
given  by  Mr.  Ouimet,  on  behalf  of  ihe  applicants,  the  distance  is  stated  to  be 
about      miles.    The  railway  states  the  distance  is  1-6  miles. 

When  the  Canada  Atlantic  Railway  Company,  the  predecessor  in  title 
of  the  Grand  Trunk  Railway  Company,  was  constructed,  there  was  in  the  first 
instance  a  ferry  operating  from  Coteau  Landing  to  Valleyfield.  An  elevator 
was  constructed  at  this  point  which  took  care  of  the  grain  business  coming  down 
by  boats  from  western  ports  and  re-shipped  at  that  point.  At  that  time,  there 
was  a  regular  organized  station  at  Coteau  Landing  with  a  permanent  agent. 
Subsequently,  a  railway  bridge  was  built  which  was  opened  in  February,  1900; 
and  the  main  track  from  Coteau  Junction  to  the  Landing  was  diverted  at  about 
a  mile  south  of  Coteau  Junction.  The  Board's  records  go  back  to  1904;  there 
has  been  no  station  at  Coteau  Landing  in  that  time.  The  first  filed  local  class 
'  tariff  from  Ottawa  issued  by  the  Canada  Atlantic  Railway  was  filed  with  the 
Board  in  1904;  this  tariff  does  not  show  Coteau  Landing  as  a  station. 

The  track  between  Coteau  Junction  and  Coteau  Landing  is,  thus,  a  portion 
of  what  was  the  main  line  which  was  subsequently  diverted,  as  above  indicated. 
It  is  now  a  stub  line.  It  appears  that  this  line  has  become  a  spur  branch  with 
a  number  of  sidings,  and  has  been  used  to  store  old  cars,  sleeping  and  dining- 
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cars,  etc.,  and  that  there  also  has  been,  as  a  matter  of  convenience,  the  movement 
of  carload  freight  over  the  spur  in  question. 

As  indicated,  Coteau  Landing  is  not  shown  as  a  station.  Goods  moving  to 
Coteau  Landing  have  to  be  billed  to  Coteau  Junction.  From  Coteau  Junction  to 
Coteau  Landing,  the  movement  is  being  handled  under  the  provisions  set  out 
on  p.  35  of  Grand  Trunk  Tariff  C.  R.  C.  No.  E-4418,  effective  June  1,  1921, 
which  clause  reads  as  follows: — 

"  Except  as  otherwise  provided  herein,  on  freight  on  which  this 
system  is  receiving  a  road  haul  which  has  been  placed  for  delivery  at 
destination  and  is  reconsigned  to  another  delivery  in  the  same  terminal, 
a  charge  of  1  cent  per  100  pounds,  minimum  $5,  shall  be  made  for  such 
reconsigning  privilege." 

No  complaint  is  made  of  the  facilities  at  Coteau  Junction.  The  portion  of 
track  herein  involved  is  not  part  of  the  facilities  appertaining  to  Coteau 
Junction,  but  is  separate  and  distinct  therefrom.  But  in  applying  to  said  portion 
of  track  the  provision  of  the  tariff  above  cited,  there  has,  as  a  matter  of  con- 
venience, been  extended  to  it  a  treatment  which  under  the  tariff  would  only 
apply  if  it  were  part  of  the  Coteau  Junction  terminal. 

It  was  contended  in  the  course  of  the  application  that  a  siding  has  been 
built  for  Mr.  Henry  Lalonde,  a  coal  merchant  located  at  Coteau  Landing,  and 
reference  was  made  to  the  rights  attaching  thereto.  No  evidence  was  adduced 
at  the  hearing  bearing  on  this  allegation. 

The  railway  admits  that  there  is  a  short  piece  of  track  at  Coteau  Landing 
adjacent  to  Mr.  Lalonde's  coal  shed,  which  Mr.  Lalonde  has  been  using;  but 
there  is  nothing  in  its  records  which  indicates  that  this  is  a  private  track  for  Mr. 
Lalonde's  benefit,  or  that  he  has  been  at  the  expense  of  maintenance  of  same. 

The  carload  traffic  concerned  moves  from  Coteau  Junction  to  Coteau 
Landing;  there  is  no  record  of  any  carload  movement  in  the  reverse  direction. 

In  a  statement  submitted  by  Mr.  Vernier,  the  secretary-treasurer  of  the 
municipality,  a  total  of  105  cars  moving  during  1921  is  set  out.  In  a  sub- 
mission made  by  the  railway  in  the  course  of  the  hearing,  a  total  of  122  cars  for 
1921  was  given.  Included  in  these  cars  were  81  cars  for  the  Cedar  Rapids  Power 
Company.  This  is  stated  to  be  a  special  movement  concerned  with  machinery 
which  was  floated  down  the  canal.  Forty-one  cars  remain,  set  out  as  follows: 
7  for  the  municipality  of  Coteau  Landing;  6  for  the  Ross  Canners;  4  for  the 
Sisters  of  the  Convent;  4  for  Mr.  Langevin;  3  for  Mr.  Merthon;  2  for  the 
Western  Caledonian  Power  Company;  and  14  for  Mr.  Lalonde. 

The  railway  in  its  submissions  stated,  in  substance,  that  the  traffic  in  freight 
was  one  established  not  of  right  but  of  convenience  for  the  parties  located  at 
Coteau  Landing.  It  also  contended  that  there  would  be  a  very  considerable 
expense  in  putting  the  track  in  shape  so  as  to  continue  traffic. 

An  investigation  has  been  made  by  one  of  the  Board's  Engineers,  with  the 
following  result: — 

"  The  estimate  takes  in  the  items  which  are  absolutely  necessary  in 
order  to  have  a  fair  running  track  at  a  slow  rate  of  speed. 


"Ballast   $  625.00 

"Track  and  switch  ties   3,125.00 

"Taking  up  and  relaying  old  track,  lining  and  surfacing   1,820.00 

"Fastenings   780.00 

"Concrete  pipe  culverts   75.00 

"Public  road  crossings   150.00 


$6,575.00 

"Contingencies   625.00 


"Total   $7,200.00" 
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In  a  further  memorandum  from  the  Board's  Engineering  Department,  it  is 
set  out  that  the  track  is  in  very  bad  shape;  that  the  ties  are  practically  all  gone; 
and  that  the  track  will  have  to  be  lifted  and  ties  renewed.  The  steel  is  also 
said  to  be  very  badly  bent. 

The  estimates  of  the  Engineering  Department  were  brought  to  the  railway's 
attention  and  it  was  asked  to  show  cause  why,  notwithstanding  the  expense 
involved,  the  freight  service  should  not  be  continued,  it  being  intimated  that  a 
portion  of  the  expense  at  least  was  concerned  with  the  use  which  the  railway  was 
making  of  the  tracks  for  its  own  purposes. 

The  fundamental  matter,  appears  to  me,  is  the  status  of  the  portion  of 
track  in  question  and  the  Board's  powers  in  relation  thereto. 

As  pointed  out  in  re  Great  Northern  Ry.  Co.  Sidings,  23  Can.  Ry.  Cas.,  5 
at  p.  6,  the  Board  has  ruled  that  when  it  was  asked  to  approve  of  a  plan  showing 
the  layout  of  freight  yards  of  a  railway  company,  there  was  no  section  of  the 
Railway  Act  under  which  the  layout  of  said  freight  tracks  could  be  approved. 
In  other  words,  the  laying  out  of  a  freight  terminal  is  a  matter  which  does  not 
have  the  approval  of  the  Board  as  a  condition  precedent. 

In  the  application  of  T.  D.  Robinson  &  Son,  of  Winnipeg,  for  an  Order 
directing  the  Canadian  Northern  Railway  Company  to  replace  the  siding  wrong- 
fully taken  up  by  it  from,  applicant's  property  immediately  adjoining  the  station 
and  main  line  and  yards  of  the  said  railway  company — Board's  file  1497,  the 
Board,  in  a  decision  by  the  late  Chief  Commissioner  Killam,  dated  January  6, 
1906,  held  that  an  order  should  go  directing  the  railway  company  to  restore  the 
spur  track  facilities  formerly  enjoyed  by  the  applicant  for  the  carriage,  despatch 
and-  receipt  of  freight  in  carloads  over,  to  and  from  the  line  of  the  railway 
company  and  the  connection  for  that  purpose  between  such  spur  track  and  a 
railway  siding  on  the  land  of  the  applicant;  the  company  to  have  the  option 
of  constructing  the  siding  on  applicant's  land,  at  the  expense  of  the  applicant, 
or  of  allowing  this  to  be  done  by  the  applicant,  who  was  to  bear  the  expense 
of  making  the  necessary  connection,  the  company  was  also  to  have  the  option  of 
constructing  the  track  from  such  point  on  its  line  to  such  point  on  applicant's 
land  as  it  shall  think  proper. 

It  was  pointed  out  in  the  judgment  that  the  Board  did  not  lay  down  the 
position  that  a  railway  company  should  be  made  to  furnish  similar  facilities 
to  every  applicant;  at  the  same  time,  weight  was  given  to  the  fact  that  the 
facility  in  question  having  been  formerly  supplied  to  the  applicant  was  one  it 
was  reasonable  and  proper  to  continue. 

The  Robinson  Case  was  not  referred  to  in  the  course  of  the  hearing,  but  is 
an  authority  to  be  considered. 

The  judgment  in  the  Robinson  Case  recited  that,  on  consideration,  in  addi- 
tion to  what  has  been  referred  to,  of  the  other  facts  and  circumstances  disclosed, 
order  should  go. 

The  application  showed  that  the  Northern  Pacific  Railway  Company,  the 
predecessor  in  title  of  the  Canadian  Northern  Railway  Company,  had,  in  1888, 
constructed  a  private  siding  into  the  yard  of  the  applicant;  that,  subsequently 
and  after  the  purchase  of  the  Northern  Pacific  Railway  Company  by  the  Cana- 
dian Northern  Railway  Company  part  of  the  already  constructed  siding  was 
taken  up  and  put  down  on  another  portion  of  the  applicant's  property  by  the 
Canadian  Northern  Railway  Company,  this  being  worked  out  by  agreement, 
and  that  the  applicant  had  adjusted  his  plant  facilities  to  the  relocated  tracks. 

There  being  no  evidence  to  establish  that  the  Lalonde  spur  is  in  a  position 
on  all  fours  with  that  of  the  Robinson  spur,  in  so  far  as  being  on  the  property 
of  the  individual  merchants  concerned,  I  am  of  opinion  that  the  decision  in  the 
Robinson  Case  is  not  controlling  here. 
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The  Board  has  had  before  it  in  connection  with  the  construction  of 
Demurrage  Rules  the  obligations  existing  in  respect  of  the  spotting  of  cars  on 
team  tracks  in  terminals.  If  it  is  assumed  that  the  stub  line  concerned  is  to  be 
treated  as  a  portion  of  the  terminal,  it  cannot  be  given  any  better  treatment 
than  would  apply  under  the  ordinary  rules  as  to  spotting  in  terminals. 

The  Canada  Cement  Company  launched  a  complaint  against  the  charge 
of  demurrage  on  cars  ordered  to  a  specific  siding  in  Toronto,  which  were  held 
on  account  of  space  not  being  available — Board's  file  1700-27.  The  matter  was 
heard  at  Montreal  on  October  29,  1912,  Vol.  163.  Certain  cars  were  consigned 
for  delivery  on  certain  public  sidings  in  the  6th  District  of  the  Grand  Trunk  in 
Toronto.  The  specific  sidings  referred  to  are  the  King  Edward  street,  Church 
street  and  Market  street.  The  railway  stated  it  would  not  accept  orders  for 
these  particular  sidings,  as  they  were  congested.  On  applicant  asking  the  rail- 
way what  was  the  nearest  place  at  which  the  cars  would  be  placed,  the  answer 
was  "  At  the  Don,"  which  would  mean  about  1^  miles  to  the  customers  of  the 
consignor.  The  applicant  company  objected,  insisting  upon  delivery  at  the 
sidings  at  the  foot  of  Jarvis  and  Church  streets. 

In  the  course  of  the  discussion  at  the  hearing,  which  was  presided  over  by 
the  ex-Chief  Commissioner  Drayton,  the  following  position  was  set  out  at 
p.  10268:— 

"  Mr.  Beatty:  But,  Mr.  Chairman,  it  would  be  obviously  absurd  for 
a  shipper  to  say  that  he  has  a  right  to  say  where  the  cars  shall  be  placed." 

"  The  Chief  Commissioner:  Absolutely,  I  agree  with  you,  but  I 
want  to  find  out  what,  in  your  view,  is  a  reasonable  available  point  so 
far  as  distance  is  concerned." 

Again,  at  p.  10270,  the  Chief  Commissioner  said: — 

"  But  you  see  you  have  no  right,  as  a  matter  of  right,  to  expect  the 
company  to  spot  that  freight  at  any  particular  place  at  all.  Their  con- 
tract is  to  make  delivery  of  that  on  their  terminals  at  Toronto.  The 
interior  accommodation  of  their  terminals  is  entirely  a  matter  for  the 
company." 

The  complaint  was  dismissed. 


In  the  complaint  of  Dartnell,  Limited,  Montreal,  against  the  Canadian 
Pacific  Railway  Company  in  connection  with  the  time  allowance  for  designating 
points  at  ivhich  applicant  desired  cars  placed  for  unloading  at  Mile  End,  Que., 
Board's  file  1700-44,  the  question  of  the  obligations  of  a  railway  company  in 
connection  with  sidings  in  terminals  was  incidentally  referred  to.  The  matter 
was  heard  at  Montreal  on  July  8,  1913;  and  in  the  course  of  an  oral  judgment 
rendered  by  the  Chief  Commissioner,  the  following  language  was  used: — 

"The  rule  does  not  confine  the  delivery  to  a  private  track;  and  if 
there  is  any  doubt  at  all  about  the  meaning  of  this  rule,  it  seems  to  me 
to  be  completely  removed  by  the  wording  of  rule  11,  which  makes  it  clear 
that  consignees  have  the  right  to  order  the  placing  of  cars  on  designated 
tracks,  on  the  one  hand,  or  on  private  sidings,  on  the  other.  That  right 
has,  of  course,  to  be  reasonably  exercised  and  reasonably  carried  out. 
The  railway  companies  should  not  be  asked  to  do  impossibilities.  Wher- 
ever there  is  such  a  congestion  of  traffic  that  it  is  impossible  to  place  a 
car  exactly  where  the  consignee  wants  it,  the  railway  company  simply 
cannot  do  it.  What  it  is  to  do,  as  already  held  by  the  Board,  is  to  put 
the  car  in  as  convenient  a  place  as  possible  for  the  consignee.    There  is 
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no  suggestion  that  cars  are  to  be  kept  congesting  yards  until  such  time 
as  they  can  be  placed  at  the  exact  spot  where  the  consignee  wants  them. 
That  would  be  unreasonable,  and  might  be  impossible.  The  railway  com- 
pany's duty  is,  on  getting  its  notice  within  the  twenty-four  hour  period, 
to  spot  the  car  as  quickly  and  with  as  little  inconvenience  as  possible 
under  the  particular  circumstances  which  arise  from  day  to  day." 

In  re  Discontinuance  of  service  on  the  Red  Mountain  Railway  and  abandon- 
ment of  line — Board's  file  30607,  Board's  Orders  and  Judgments,  Vol.  11,  the 
powers  of  the  Board  are  limited  by  the  Railway  Act  in  respect  of  discontinuance 
of  service  or  in  respect  of  discontinuance  of  service  and  abandonment  of  portion 
of  the  line  were  fully  gone  into  in  the  judgment  which  issued.  It  was  pointed 
out  therein  that  the  Board  is  not  given  power  to  prevent  discontinuance  of 
service  and  removal  of  tracks.  It  was  further  pointed  out  that  unless  the 
failure  to  operate  was  in  violation  of  the  agreement  on  the  part  of  the  company, 
there  was  no  provision  in  the  Railway  Act  dealing  with  a  case  where  the  com- 
pany ceased  to  operate  except  where  it  goes  into  insolvency;  that  is  to  say, 
the  ruling  of  the  Board  applied  to  discontinuance  of  service  and  abandonment 
of  tracks,  and  also  to  discontinuance  of  service  alone. 

The  Board,  in  the  application  of  the  farmers  of  the  Township  of  Brooke, 
East  Lambton,  Ont.,  for  an  Order  directing  the  Grand  Trunk  Ry.  Co.  to  construct 
a  siding  between  Kingscourt  and  Alvinston,  Board's  file  29971 — Board's  Orders 
and  Judgments,  Vol.  X,  pp.  324,  granted  the  order.  The  order  turned  upon 
the  construction  of  section  312,  subsection  1  (c),  it  being  held,  in  substance,  that 
the  installation  of  the  siding  as  asked  for  fell  within  the  scope  of  the  powers 
set  out  in  section  312. 

The  Board  in  directing  the  construction  of  the  siding  in  question  pointed  out 
that  the  applicants  were  agreeing  to  contribute  to  the  expense  by  giving  any 
additional  lands,  preparing  the  right  of  way,  and  building  any  new  culverts 
which  might  be  needed. 

The  present  application  does  not  refer  to  the  Township  of  Brooke  Case. 
The  application  is  not  in  the  same  form  and  there  is  no  suggestion  of  contribution 
of  cost  on  the  part  of  applicants.  It  having  been  decided  that  under  the 
amendment  to  section  312,  the  hitherto  existing  powers  of  the  Board  in  regard 
to  the  installation  of  facilities  are  extended,  full  weight  must  be  given  to  the 
decision.  At  the  same  time,  in  construing  the  Act,  the  special  section  should 
not  be  taken  as  derogating  from  the  already  existing  section  or  sections  granting 
general  powers,  unless  it  appears  that  such  is  explicitly  intended. 

Giving  full  weight  to  the  decision  in  the  Township  of  Brooke  Case,  I  am 
of  the  opinion  that  the  principle  therein  laid  down  does  not  derogate  from  what 
is  laid  down  in  the  Red  Moutain  Case  already  referred  to. 

I  am,  therefore,  of  opinion  that  the  Board  is  without  power  to  make  the 
order  asked  for. 

By  way  of  comment  on  the  merits,  it  may  be  mentioned  that  in  the  Town- 
ship of  Brooke  Case  it  was  held  that  the  Board  had  discretion  in  regard  to  the 
granting  of  the  order  to  direct  installation  of  facilities.  This  discretion,  of 
course,  would,  of  necessity,  have  to  be  exercised  in  a  reasonable  manner. 

In  the  present  instance,  the  railway  has  been  granting  a  service  which,  in 
strictness,  it  was  not  obligated  to  grant.  It  is  not  shown  that  any  legal  rights, 
such  as  were  involved  in  the  Robinson  Case  have  developed  as  an  incident  of  the 
service  so  granted.  The  sum  required  to  put  the  track  into  shape  for  the  mile 
and  a  half  involved  is  a  relatively  large  one.  It  may  be  argued  that  a  portion 
of  the  expenditure  is  concerned  with  putting  the  track  into  shape  for  the  rail- 
way's own  use,  for  its  boarding-cars,  etc.    There  is  no  evidence  before  the 
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Board  as  to  what  expenditure,  if  any,  in  this  regard  the  railway  proposes  to 
make,  or  what  service,  if  any,  for  its  own  use  it  proposes  to  continue  on  the 
stub  line  in  question.  The  railway  is  not  acting  in  a  discriminatory  manner 
since  there  is  no  discontinuance  of  service  for  all  members  of  the  shipping 
public. 

There  is  dispute  as  to  how  much  traffic  is  handled.  Applicant  says  that 
some  105  cars  are  concerned;  the  railway  sets  out  122  cars  in  1921,  of  which  81 
were  concerned  with  a  construction  work  which  has  now  ceased.  This  leaves 
some  41  cars  for  the  movement.  The  Board's  Inspector  makes  an  estimate  of 
from  25  to  30  cars.  Even  if  the  Board  had  legal  power,  I  more  than  question 
whether  in  the  exercise  of  its  discretion  it  should  direct  the  railway  to  expend 
anything  like  the  sum  involved  to  put  the  track  in  shape  for  a  limited  one-way 
movement  intended  to  obviate  a  highway  haul  of  \\  miles.  Facilities  and  their 
location  must  be  looked  at  in  an  average  way.  Reasonable  distances  between 
stations  must  exist  if  business  is  to  be  carried  on  without  an  undue  burden  on  the 
railway,  with  a  reacting  increase  of  burden  in  costs  on  the  general  shipping 
public. 

It  would  be  convenient,  no  doubt,  to  the  consignee  located  at  Coteau 
Landing  to  have,  instead  of  a  road  haul  of  \\  miles  on  the  highway,  the  lower 
costs  incidental  to  obviating  this  handling  by  moving  the  traffic  in  carload  lots. 
The  highway  is  stated  to  be  a  good  one  and  satisfactory  for  haulage.  The 
facilities  at  the  station  at  Coteau  Junction  are  not  alleged  to  be  inadequate. 
The  Board  has  more  than  once  enunciated  the  principle  that  given  a  station  where 
facilities  are  located  at  reasonable  distances  apart,  the  railway  should  not  be 
called  upon  to  supply  additional  facilities  by  equalizing  the  disadvantage  of 
highway  traffic. 

January  4,  1923. 

Chief  Commissioner  Carvell,  Deputy  Chief  Commissioner  Nantel,  and 
Commissioner  Boyce  concurred. 


Re  Collins  Bay  Diversion,  in  the  Township  of  Kingston,  Ont. 

File  No.  9437.18 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

Following  a  conference  between  the  interested  parties  in  this  office  on  the  29th 
of  December  last,  at  which  the  city  of  Kingston,  the  Kingston  Suburban  Roads 
Commission,  the  municipality  of  the  township  of  Kingston,  the  province  of 
Ontario,  and  the  Grand  Trunk  Railway  Company  were  represented,  there  has 
been  some  correspondence  with  Mr.  W.  F.  Nickle,  K.C.,  as  well  as  a  personal 
interview;  and  I  feel  that  the  Board  did  not  take  into  consideration  all  the  facts 
in  making  the  existing  order,  and  therefore  that  Order  No.  33127,  dated  November  j 
21,  1922,  should  be  repealed  and  a  new  one  passed  in  lieu  thereof. 

The  applicant  is  now  the  Department  of  Public  Highways  for  Ontario,  in  | 
place  of  the  Kingston  Suburban  Roads  Commission,  and  should  be  treated  as  j 
r»uch.  Provision  should  be  made  for  closing  the  east  crossing,  leaving  the  west  j 
crossing  open.    The  division  of  cost  should  be  the  same  as  in  the  original  order.  1 

January  22,  1923. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred.  | 
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ORDER  No.  33305 

In  the  matter  of  the  application  of  the  Kingston  Suburban  Area  Commission, 
hereinafter  called  the  "  applicant,"  under  Section  257  of  the  Railway  Act, 
1919,  for  authority  to  divert  the  Bath  Road  at  Collins  Bay,  in  the  Province 
of  Ontario,  in  Lots  1,  2  and  3,  Concession  11,  of  the  Township  of  Kingston, 
so  as  to  eliminate  two  crossings  of  the  Grand  Trunk  Railway,  as  shown  on 
the  plan  and  profile  dated  December  28,  1922,  on  file  with  the  Board 
under  fie  No.  9437-18. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Wednesday,  the  31st  day  of  January,  A.D.  1923. 

Upon  a  conference  between  the  interested  parties  in  the  office  of  the  Chief 
Commissioner  of  the  Board,  on  the  29th  of  December,  1922,  and  upon  reading 
the  correspondence  filed,  and  what  has  been  alleged  on  behalf  of  the  railway 
company, — 

The  Board  orders  as  follows: — 

1.  That  the  applicant  be,  and  it  is  hereby,  authorized  to  divert  the  Bath 
road,  at  Collins  Bay,  in  lots  1,  2  and  3,  concession  11,  in  the  township  of 
Kingston,  province  of  Ontario,  as  shown  on  the  said  plan  and  profile  on  file  with 
the  Board  under  file  No.  9437-18;  the  highway,  within  the  limits  of  the  railway 
company's  right  of  way,  at  the  east  crossing,  to  be  closed;  a  farm  crossing,  con- 
structed in  accordance  with  the  Standard  Regulations  of  the  Board  Regarding 
Farm  Crossings,  to  be  substituted  therefor;  the  work  to  be  done  to  the  satis- 
faction of  the  Chief  Engineer  of  the  Board;  twenty-five  per  cent  of  the  total 
cost  of  the  work  to  be  paid  out  of  the  Railway  Grade  Crossing  Fund,  such  sum, 
however,  not  to  exceed  $15,000,  and  the  remainder  to  be  borne  and  paid  one- 
fifth  by  the  Grand  Trunk  Railway  Company  and  four-fifths  by  the  county  of 
Frontenac. 

2.  That  Order  No.  33127,  dated  November  21,  1922,  made  herein  upon  the 
application  of  the  Kingston  Suburban  Roads  Commission  be,  and  it  is  hereby, 
rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  Mr.  Emile  Raquepas  for  an  Order  requiring  the  Grand  Trunk 
Railway  Company  to  reconstruct  farm  crossing  formerly  existing  on  his 
property  on  the  south  side  of  lot  555,  of  the  Cadastral  of  the  Parish  of 
Laprairie,  P.Q. 

File  31619 

Heard  at  Montreal,  P.Q.,  October  2,  1922. 

JUDGMENT 

Commissioner  Boyce: 

In  this  application  Emile  Raquepas  represents  that  he  is  the  owner  of  a 
farm  located  in  the  parish  of  Laprairie,  containing  about  two  arpents  in  width 
by  thirty  arpents  in  depth,  more  or  less,  forming  part  and  portion  of  the  south 
side  of  lot  No.  555  of  the  cadastral  of  the  parish  of  Laprairie,  which  farm  he 
•bought  from  one  Arthur  St.  Marie,  by  deed  of  sale,  passed  the  24th  day  of 
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September,  1919,  before  J.  A.  Sicotte,  notary.  The  deed  is  filed  as  exhibit 
No.  4.  He  further  represents  that  lot  555  has  always  been  divided  into  three 
parts,  constituting  three  separate  farms  divided  from  one  another  by  ditches 
and  fences;  that  when  the  Grand  Trunk  Railway  line  between  Brosseau  and 
Messena  Springs  was  built  through  these  farms,  a  farm  crossing  was  erected 
on  each  of  them;  that  about  twenty  years  ago  the  farm  crossing  so  provided 
on  the  portion  of  the  farm  acquired  by  the  applicant  in  1919  was  destroyed  and 
never  replaced,  the  two  other  crossings  on  the  remaining  portions  of  the  original 
farm  lot  555  being  still  existent  and  in  use  by  the  owners  of  the  parts  of  the 
original  farm  on  which  they  were  built;  that  applicant  needs  to  cross  the  rail- 
way for  access  from  one  part  to  the  other  part  of  his  holding;  that  without  a 
crossing  he  is  deprived  of  the  full  use  of  his  property ;  that  the  railway  company 
refuses  to  rebuild  the  farm  crossing  on  demand.  Wherefore  he  asks  for  an  order 
of  this  Board  directing  the  railway  company  to  rebuild  the  crossing  he  alleges 
was  in  existence  about  twenty  years  ago,  and  long  before  he  acquired  the  land. 

The  railway  company  in  its  answer,  denies  that  there  ever  was  a  farm 
crossing  on  that  part  of  lot  555  acquired  by  the  applicant  in  1919,  and  further 
contends  that  should  the  Board  consider  that  such  a  crossing  is  necessary  now  to 
the  proper  enjoyment  of  applicant's  land,  such  crossing  should  be  constructed 
and  thereafter  maintained  at  the  sole  expense  of  the  applicant. 

On  this  issue  the  matter  came  on  for  hearing. 

As  is  apparent  from  the  application  quoted  above  the  applicant  is  not 
founding  his  claim  upon  the  rights  provided  for  in  section  272  of  the  Railway 
Act  (1919)  to  farm  crossings  in  cases  falling  within  that  section.  This  is  made 
quite  clear  by  the  following  extract  from  the  notes  at  the  hearing  (Vol.  398, 
pp.  6761-2)  :— 

"  The  Assistant  Chief  Commissioner:  You  are  not  contending  that 
any  right  to  this  farm  crossing  arises  under  the  particular  wording  of 
any  section  of  the  Railway  Act,  to-day,  that  you  say  in  substance  that 
the  action  taken  by  the  railway  in  building  the  crossing  in  the  first  place 
creates  your  right. 

"  Mr.  Brassard  :  Yes. 

"  The  Assistant  Chief  Commissioner:  You  are  not  relying  on  any 
particular  section  of  the  Railway  Act. 
"  Mr.  Brassard:  No." 

The  applicant  acquired  title  under  a  grant  of  the  land  in  question  (the 
most  southerly  or  southwesterly  of  the  three  portions  of  lot  555  shown  on  the 
plan  filed  at  the  hearing),  dated  September  24,  1919,  from  Mr.  Arthur  Ste. 
Marie,  the  then  owner.    This  grant  makes  no  mention  of  any  farm  crossing. 

The  right  of  way  across  the  whole  of  lot  555  for  the  railway  (Montreal  and 
Champlain  Railway  Company,  predecessors  of  the  Grand  Trunk  Railway  Com- 
pany) was  conveyed  by  deed  registered  November  20,  1882,  from  one  Herbert 
Bourassa,  then  owner  of  the  legal  estate,  subject  to  a  right  of  redemption  by 
Adolphe  Ste.  Marie,  owner  of  the  equity  of  redemption,  who  joined  in  the  grant, 
the  said  estate  in  the  whole  lot  555  being  redeemed  by  and  reconveyed  to 
Adolphe  Ste.  Marie  by  the  estate  of  Hubert  Bourassa,  by  reconveyance  register 
May  11,  1885.  The  deed  of  the  right  of  way  was  without  any  provision  for 
crossing,  and  at  that  time  and  prior  to  the  amendment  to  the  Railway  Act  of 
1 888,  there  was  no  obligation  on  the  railway  company  to  provide  farm  crossings 
where  land  was  traversed  by  the  railway. 

It  was  asserted  at  the  hearing  by  counsel  for  the  railway  company,  and  not 
denied,  that  the  railway  was  built  across  this  lot  prior  to  the  year  1888. 

That  the  railway  company  did,  prior  to  1888,  provide  farm  crossings  on  the 
central  and  northerly  parts  of  the  lot  as  shewn  on  the  plan  filed  at  the  hearing, 
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is  beyond  question.  They  are  there  to-day,  and  in  use.  It  is  contended  by  the 
applicant  that  when  the  railway  was  built  across  the  entire  farm  (lot  555)  a 
crossing  was  built  connecting  the  northeasterly  and  southwesterly  portions  of 
each  of  the  three  subdivisions  or  portions  shewn  on  the  plan.  Counsel  for  the 
applicant  (Mr.  Brassard,  K.C.)  stated  that  about  twenty -two  or  twenty -three 
years  ago  all  three  farms  belonged  to  Mr.  Ste.  Marie  (Adolphe),  who  subse- 
quently gave  them  to  his  three  sons.  That  on  each  of  such  portions  the  railway 
established  the  crossing  referred  to,  and  that  the  crossing  was  in  existence  for 
fifteen  years  "  from  1882  until  about  twenty-five  years  ago  "  and  that  Ste. 
Marie  had  used  this  crossing  all  that  time.  The  surveyor,  F.  C.  Labarge, 
speaks  of  seeing  evidence  of  this  crossing.  His  evidence  is  not  direct.  To  the 
•same  effect  is  the  evidence  of  C.  A.  Prieur,  who  accompanied  Mr.  Labarge  on 
his  visit  to  the  farm  last  autumn.  The  evidence  of  Arthur  Ste.  Marie,  one  of 
the  former  owners  of  the  three  divisions,  and  a  son  of  the  late  Adolphe  Ste. 
Marie,  who  at  one  time  owned  the  whole  lot,  is  much  more  direct.  He  says 
(Vol.  398,  pp.  6745-6-7)  :— 

"  Mr.  Harwood,  K.C. :  Q.  Is  it  to  your  personal  knowledge  that  there 
has  already  been  a  crossing  in  existence  upon  that  particular  lot? — 
A.  Yes,  oh,  yes. 

"Mr.  Brassard,  K.C:  Q.  Now,  that  has  always  been  three  distinct 
farms? — A.  Yes. 

u  Q.  Divided  by  posts,  fences.    It  is  three  distinct  lots?— A.  Yes. 

"  Mr.  Brassard,  K.C. :  Q.  When  your  father  had  the  property.  He 
was  the  owner  of  the  three  farms? — A.  Yes. 

"  Q.  Did  he  often  make  use  of  this  particular  crossing? — A.  No,  not 
very  often. 

"  Q.  He  did  not  often  make  use  of  this  crossing.  The  Grand  Trunk 
took  it  away? — A.  Yes. 

"  Q.  To-day  is  it  necessary  for  Mr.  Raquepas  to  have  this  crossing?— 
A.  Yes,  absolutely  necessary. 

"Q.  The  railroad  cuts  the  property  in  two? — A.  Yes." 

Claire  Lefebvre,  a  farmer,  corroborates  (p.  6748)  the  above  evidence  as 
follows: — 

"  Q.  Has  there  already  been  a  crossing  in  existence,  a  passage  upon 
the  farm  of  Mr.  Raquepas?— A.  Yes,  I  passed  over  it  20  years  ago. 
"  Q.  You  passed  over  the  crossing. — A.  Yes. 
"  Q.  It  was  a  wooden  crossing? — A.  Yes. 
"  Q.  And  the  property  of  Mr.  Ste.  Marie?— A.  Yes. 
"  Q.  There  were  three  crossings? — A.  Yes. 

"  Q.  You  went  over  them?  Yes,  it  is  about  twenty,  twenty-two  years 
ago.    I  was  a  neighbour. 

"  Q-  You  are  ready  to  swear  that  there  was  a  crossing  upon  the 
particular  property?— A.  Yes,  I  have  gone  over  it  myself.  I  always  went 
over  it." 

Adolphe  Ste.  Marie,  son  of  Adolphe  Ste.  Marie,  an  original  owner  of  the 
entire  lot,  also  corroborates  the  existence  of  this  crossing  (p.  6749) :  

"  Mr.  Art.  Brassard,  K.C: 

"  Q.  Mr.  Ste.  Marie,  was  there  a  crossing  in  existence,  a  crossing  upon 
the  property  of  the  Grand  Trunk,  20  years  ago?— A.  Yes. 

"  Q.  When  the  Grand  Trunk  built  its  line,  there  were  three  crossing? 
— A.  Yes. 
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"  Q.  Three  separate  works,  all  bearing  the  same  number? — A.  Yes. 
"  Q.  It  was  separated  by  neighbours,  by  ditches,  an  enclosure? — A. 

Yes. 

"  Your  father  was  the  owner  of  that  lot  in  1850,  I860?— A.  Yes. 

"  Q.  You  are  certain  that  there  was  a  crossing?  That  there  has  been 
a  crossing? — A.  Yes,  very  certain.  When  the  line  was  built,  there  were 
barriers;  they  placed  a  crossing  upon  each  land." 

As  against  this  evidence  the  railway  company  tenders  the  evidence  of  Andrew 
A.  Snyder,  supervisor  of  its  track  in  that  locality  from  1903  to  1914,  who  says 
that  during  the  time  he  was  in  the  locality  the  indications  as  to  the  crossing  are 
as  they  are  to-day.  He  is  unable,  of  course,  to  give  any  definite  evidence  as  to 
the  existence  of  a  farm  crossing  on  the  land  now  owned  by  Raquepas,  but  says 
that  the  indications  did  not  point  to  there  having  been  one. 

In  the  face  of  the  direct  evidence,  quoted  above,  of  Arthur  Ste.  Marie, 
Claire  Lefebvre,  and  Adolphe  Ste.  Marie,  I  have  no  hesitation  in  finding  as  a 
fact  upon  the  evidence  that  when  the  Grand  Trunk  Railway  Company  built  its 
line  (in  or  about  the  year  1882)  through  the  whole  lot  555  there  were  three 
divisions  of  the  farm  and  a  farm  crossing  was  constructed  for  each.  Therefore, 
that  the  railway  company  did,  at  that  time,  and  prior  to  the  year  1888,  build  a 
farm  crossing  on  the  land  now  owned  by  Raquepas,  purchased  by  him  in  1919 
from  Arthur  Ste.  Marie,  title  being  conveyed  by  deed  dated  September  24,  1919. 

The  evidence  also  establishes  the  fact  that  this  crossing  so  established  fell 
into  disuse  some  twenty-two  years  ago,  and  since  that  time,  and  by  reason  of  its 
disuse,  it  was  closed  up.  At  the  time  that  the  crossing  was  closed  up,  as  a 
consequence  of  its  disuse,  it  was  not  necessary  for  the  operators  of  the  farm, 
because  the  three  portions  constituting  lot  555  then  belonged  to  and  were 
operated  by  one  man  Adolphe  Ste.  Marie  the  owner.  This  is  apparent  from  the 
following  extract  from  the  evidence  of  C.  A.  Prieur  (p.  6735) : — 

"  Q.  You  know  when  Mr.  Raquepas  bought  from  Mr.  Ste.  Marie?— 
A.  It  is  marked  on  the  plan. 

"  Q.  1919,  was  it  not?— A.  I  do  not  know. 
"  Q.  You  do  not  know?— A.  No. 

"  Q.  Originally  this  was  one  wide  farm  and  subdivided  into  three 
by  Mr.  Ste.  Marie?— A.  Yes. 

"  Commissioner  Boyce:  Is  there  any  crossing  here  now? 
"  Mr.  Brassard:  No. 

"  Commissioner  Boyce:  How  long  since  there  has  been  a  crossing? 
"  Mr.  Brassard:  About  twenty -two  years. 

"  Commissioner  Boyce:  Then  a  crossing  is  not  absolutely  necessary 
for  the  operation  of  the  farm? 

"  Mr.  Brassard:  No,  not  then,  because  the  whole  thing  belonged  to 
one  man. 

"  Commissioner  Boyce:  Your  farm  has  got  along  without  a  crossing 
for  twenty -two  years,  and  now  your  man  wants  a  crossing? 

"Mr.  Brassard:  Yes,  because  it  Was  the  property  of  one  man 
previously." 

There  is  no  evidence,  or  suggestion  that  the  old  crossing  on  what  is  now  the 
Raquepas  lot,  was  closed  against  the  wishes  or  contrary  to  protest  of  the  then 
owner,  Adolphe  Ste.  Marie,  who  had  )wned  the  central  portion  since  1860,  under 
conveyance  from  Louis  Aimable  Ste.  Marie  (his  father),  dated  October  15,  1860; 
the  southerly  portion  (that  now  owned  by  Raquepas)  by  conveyance  from 
Adolphe  Ste.  Marie  (his  brother),  dated  April  18,  1860;  and  the  northern  portijn 
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by  conveyance  from  his  father  Louis  Aimable  Ste.  Marie,  dated  April  10,  1865 — 
or  the  whole  lot  by  the  three  grants,  since  April,  1865.  It  is  true  that  the  land 
was  held  for  some  reason,  probably  of  a  domestic  nature  (the  better  to  serve  the 
Ste.  Marie  family),  in  three  portions,  and  that  the  railway,  doubtless  at  the 
request  of  the  owner  at  the  time  of  the  conveyance  of  the  right  of  way  in  1882, 
constructed  three  farm  crossings,  but  it  is  also  quite  clear  that  without  objection 
the  use  of  the  crossing  on  the  southerly  portion  was  abandoned  by  the  owner, 
and  closed  up  by  the  railway,  and  the  crossing  on  the  central  portion  was  there- 
after used  (during  a  space  of  about  twenty-two  years)  by  the  person  owning  or 
working  the  southern — or  Raquepas — portion.    These  facts  are  in  evidence. 

By  Act  of  Donation  passed  December  23,  1903,  registered  January  25,  1904, 
the  late  Adolphe  Ste.  Marie  conveyed  all  his  estate  in  the  land  (lot  555)  to  his 
sons,  Arthur,  Henry  and  Adolphe  Ste.  Marie,  on  condition  that  they  pay  the 
testator's  debts  and  that  they  should  in  future  be  the  common  owners  of  one- 
third  of  the  possessions  bequeathed  "  and  the  said  lot  555,"  and  this  was 
accepted  by  the  beneficiaries.  It  does  not  appear  that  the  crossing  was  in 
existence  at  this  time.  I  should  judge  from  the  evidence  of  the  track  supervisor 
of  the  railway  company,  who  visited  the  place  in  1903,  that  it  had  been  closed 
some  years  before  that,  doubtless  because  the  whole  lot  had  been  for  some  con- 
siderable time  worked  by  the  Ste.  Marie  family,  father  and  sons,  as  one  lot,  and 
the  crossing  had  ceased  to  be  necessary,  but  it  is  clear  that  from  that  time  on, 
down  to  the  time  of  the  conveyance  to  Raquepas,  the  three  lots  were  owned, 
occupied  and  worked  together  by  the  three  sons,  and  there  was  no  question  of 
claim  to  any  crossing  on  the  southern,  or  Raquepas  portion,  of  the  land.  With- 
out contest  from  the  owners,  therefore  (so  far  as  appears),  the  crossing, 
originally  established  shortly  after  1882,  after  disuse  was  closed  by  the  railway 
company,  and  has  continued  closed  ever  since — a  period  exceeding  twenty  years 
— during  which  time,  for  all  that  the  evidence  shows,  there  has  been  no  claim  by 
any  one  to  its  restoration,  whether  as  a  prescriptive  right  or  otherwise.  The 
owner  who  allowed  the  crossing  to  fall  into  disuse  and  who  stood  by  and  saw  the 
railway  company  close  up  and  extinguish  the  right  of  crossing,  would,  I  think, 
be  estopped  from  setting  up  the  right  after  that  lapse  of  time.  And  it  must  be 
borne  in  mind  that  the  owner  or  owners  was  or  were  the  Ste.  Marie  family,  or 
one  of  them,  up  to  the  time  of  conveyance  to  Raquepas  by  Arthur  Ste.  Marie, 
in  September,  1919. 

By  deed  dated  May  14,  1910,  registered  November  2,  1910,  Henry  Ste.  Marie 
sold  his  interest  in  the  whole  lot  to  his  brothers  Arthur  and  Adolphe  Ste.  Marie, 
who  continued  thereafter  to  hold  the  land  in  common. 

Under  date  January  25,  1915,  Arthur  and  Adolphe  Ste.  Marie  executed  a 
deed  of  partition  of  the  farm  which,  theretofore,  they  had  held  in  common, 
which  deed,  after  reciting  the  various  transmissions  of  title,  most  of  them  here- 
inbefore specified,  provided  that  Arthur  Ste.  Marie  would  take  the  southern 
portion  (the  Raquepas  part)  and  Adolphe  would  take  the  other  two  portions  of 
the  whole  of  lot  555.  In  this  deed  no  mention  is  made  of  any  right  of  way  or 
farm  crossing,  although  at  the  date  of  its  execution  both  the  brothers  were  and 
had  been,  as  the  title  shows,  for  many  years,  in  occupation  of  the  land  affected, 
or  of  the  adjacent  part  of  the  lot.  Theretofore  they  had  worked  the  whole  farm 
conveyed  to  them,  and  their  brother  Henry,  by  their  father,  jointly  and  had  seen 
the  crossing  in  question  closed  up,  and  had  used  that  on  the  central  portion. 
On  partition  no  right  was  asserted  to  restoration  of  the  crossing  on  the  Arthur 
Ste.  Marie  (Raquepas)  portion,  long  abandoned  and  closed  up,  and  I  think  that 
it  is  a  fair  deduction  to  make  from  the  circumstances  that  neither  of  them 
regarded  such  a  crossing  as  being  a  right  incident  to  the  user  of  the  .  southern 
portion  of  the  farm,  and  thereafter  they  continued  to  use,  as  the  evidence  shows, 
the  crossing  on  the  central  portion. 
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The  farm  was  so  used  by  the  two  brothers  up  to  the  time  of  the  conveyance 
on  September  14,  1919,  from  Arthur  Ste.  Marie  to  the  applicant,  Emile 
Raquepas.  This  deed  contains  the  assertion  that  the  land  is  crossed  by  highway 
and  railway,  no  mention  made  of  any  farm  crossing,  or  dormant  right  thereto, 
and  after  describing  the  land  continues:  "  With  building  and  barn.  As  the 
whole  is  at  present."  No  easement,  or  claim  of  easement,  or  prescriptive  right 
was  conveyed  by  this  deed  to  Raquepas  who  bought  the  land  as  it  was,  and  who 
entered  into  possession,  and  for  three  years,  until  this  application  was  launched, 
used  the  crossing  as  theretofore  his  predecessors  in  title  had  used  it  on  the 
central  portion  of  the  lot.  This  is  made  clear  by  reference  to  the  evidence 
(pp.  6736-6737) : 

"  Commissioner  Boyce:  Then  Raquepas  bought  in  1919  from  Ste. 

Marie? 

"Mr.  Brassard:  Yes. 

"  Commissioner  Boyce:  And  for  the  last  three  years  Raquepas  has 
been  using  his  neighbour's  crossing? 

"  Mr.  Brassard:  Yes,  he  crosses  on  his  neighbour,  but  his  neighbours 
cannot  permit  him  to  use  their  property  all  the  time. 

"The  Assistant  Chief  Commissioner:  Is  he  using  the  crossing 
on  the  property  of  Adolphe  Ste.  Marie? 

"  Mr.  Brassard:  Yes." 

There  was  no  evidence  of  any  transmission  by  deed,  or  of  any  agreement 
collateral  to  or  contemporaneous  with,  the  deed  for  any  crossing  for  Raquepas. 
He  gave  no  evidence  of  such.  He  must  be  presumed  to  have  bought — as  the 
deed  expresses  it — the  land  as  it  stood,  without  a  crossing  in  esse. 

The  difficulty  that  I  find  in  the  way  of  the  application  is  that  it  does  not 
appear  that  the  relief  asked  for  is  such  as  can  be  granted  under  the  Railway  Act. 

If  the  application  is  not  based  upon  any  section  of  the  Railway  Act,  this 
Board's  jurisdiction,  circumscribed  as  it  is  by  the  provisions  of  that  Act,  to 
afford  the  relief  asked,  that  of  ordering  the  restoration  of  an  easement  granted 
either  voluntarily  by  the  railway  company  at  a  time  (before  1888)  when  there 
was  no  obligation  on  the  railway  to  provide  it,  or  by  an  agreement  between  the 
parties  not  in  evidence,  or  suggested,  is  difficult  to  find.  Section  272  clearly 
does  not  apply  because  the  railway  was  constructed  across  the  land  prior  to  the 
year  1888,  and  until  the  Railway  Act  of  1888  there  was  no  obligation  on  the 
railway  companies  to  provide  farm  crossings.  Relief  cannot  be  granted  under 
section  35  because  no  agreement  is  proven  or  suggested,  and  if  there  were  I 
should  not  think  that  section  35  would  be  applicable  to  such. 

What  the  applicant  asks  for  is,  virtually,  a  declaratory  order  that  as 
successor  in  title  he  is  entitled,  as  an  incident  of  his  ownership  of  the  land  he 
purchased  in  1919,  to  the  right  of  way  or  easement  across  the  tracks  of  the 
railway  created  by  the  railway  in  1882,  or  thereabouts,  but  which,  as  the  evidence 
shows,  has  been  abandoned  by  the  then  owner  of  the  land,  and  closed  up  by  the 
railway  company  more  than  twenty  years  ago.  This  appeal  is  for  equitable 
relief.  This  Board  has  no  power  to  grant  such  relief  even  if  any  foundation  had 
been  laid  for  it. 

I  must  therefore  conclude  that  the  applicant  has  established  no  right  of  way 
under  the  Railway  Act  to  a  farm  crossing,  and,  made  in  that  form,  his  request 
must  be  refused. 

The  application  might  be  dealt  with  under  section  273  if  the  applicant  so 
desired.  The  facts  are  such  as  to  justify  an  order  for  a  farm  crossing  under  that 
section  to  be  provided  by  the  railway  for  the  applicant  at  such  point  as  might 
be  agreed  upon,  or,  in  case  of  disagreement,  settled  by  an  Engineer  of  the  Board, 
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the  cost  of  installation  and  maintenance  to  be  borne  by  the  Applicant  as  junior 
in  interest  to  the  railway  company.    Order  may  go  accordingly. 

Ottawa,  January  24,  1923. 

Assistant  Chief  Commissioner  McLean  and  Deputy  Chief  Commissioner 
Nantel  concurred. 


Application  of  the  Canadian  Pacific  Ry.  Co.,  under  Section  154,  Subsection  3, 
of  the  Railway  Act,  1919,  for  an  Order  relieving  the  Companies  from 
complying  with  the  conditions  imposed  by  Subsection  2  of  Section  154,  as 
to  the  consent  of  the  shareholders,  the  sanction  of  the  Governor  in 
Council,  notices  and  filing  in  connection  with  the  agreement  dated  June  1, 
1921,  between  the  Grand  Trunk  Pacific,  the  Canadian  Northern,  the 
Edmonton,  Dunvegan  and  British  Columbia,  and  the  Canadian  Pacific 
Ry.  Companies. 

File  28413-2 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Section  154  of  The  Railway  Act  deals  with  agreements  for  interchange  of 
traffic  and  running  rights.  By  subsection  2  of  said  section,  the  directors  are 
authorized  to  make  and  enter  into  any  agreement  or  agreements  not  incon- 
sistent with  the  provisions  of  the  general  Act  or  of  the  Special  Act,  and  for  a 
period  not  exceeding  twenty-one  years,  where  said  agreements  fall  within  the 
classes  enumerated  in  the  subsection.  The  subsection  sets  out  that  such  exercise 
of  power  is,  however,  "  subject  to  the  like  consent  of  the  shareholders,  the 
sanction  of  the  Governor  in  Council,  upon  the  recommendation  of  the  Board, 
application,  notices  and  filing  as  hereinbefore  provided  with  respect  amalga- 
mation agreements." 

The  provisions  regarding  amalgamation  agreements  as  referred  to  are  as 
contained  in  section  151.  The  powers  of  the  Board  in  regard  to  exemption  are 
set  out  in  subsection  3  of  section  154,  which  reads  as  follows: — 

"  The  Board  may,  notwithstanding  anything  in  this  section,  by  order 
or  regulation,  exempt  the  company  from  complying  with  any  of  the  fore- 
going conditions,  with  respect  to  any  such  agreement  or  arrangement 
made  or  entered  into  by  the  company  for  the  transaction  of  the  usual  and 
ordinary  business  of  the  company,  and  where  such  consent  of  the  share- 
holders is  deemed  by  the  Board  to  be  necessary." 

It  is  contended  that  the  "  sanction  of  the  Governor  in  Council  upon  recom- 
mendation of  the  Board  "  is  one  of  the  conditions  from  which  the  Board  may 
grant  exemption. 

Under  section  151,  it  is  provided,  by  subsection  4: — 

"  the  Board  shall  grant  or  refuse  such  application,  and  upon 

granting  the  same  shall  make  a  recommendation  to  the  Governor  in 
Council  for  the  sanction  of  such  agreement." 

The  Board  has  had  before  it  in  "  In  re  Grand  Trunk  and  Quebec,  Montreal 
and  Southern  Ry.  Cos.,  23  Can.  Ry.  Cos.,  101,  the  construction  of  the  provisions 
of  section  364  (of  the  former  Railway  Act),  subsections  2  and  3.    The  portions 
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of  the  Act  involved  are  identical  with  subsections  2  and  3  of  section  154  of  the 
present  Railway  Act.  The  following  language  is  excerpted  from  the  decision: — 
"  Can  the  Board  order  that  the  sanction  of  the  Governor  in  Council 

be  dispensed  with  as  regards  an  agreement  falling  within  section  364  C2) 

W)  ? 

"  I  think  there  is  no  power  in  the  Board  to  say  that  the  sanction  of 
the  Governor  in  Council,  obligatory  under  section  361,  equally  obligatory 
under  section  364,  should  be  dispensed  with  as  a  '  condition '  which  it 
may  dispense  with. 

. "  When  it  is  considered  that  every  act  of  the  Board  may,  by  section 
56,  be  reviewed  and  reversed  by  the  Governor  in  Council,  it  is  difficult 
to  see  that  the  sanction  of  the  Governor  in  Council  to  these  traffic  agree- 
ments is  merely  a  condition  or  formality  that  the  Board  may  dispense 
with — and,  indeed,  I  do  not  think  that  the  intent  of  the  section  referred  to 
by  Mr.  Chisholm  goes  that  far. 

"  I  agree,  that  as  regards  working  and  amalgamation  agreements,  as 
well  as  in  some  other  matters  dealt  with  by  the  enabling  Act,  the  functions 
of  the  Board  are  advisory  only.  It  would  be  improper,  in  my  judgment, 
and  irrespective  of  my  view  of  the  sections  referred  to,  for  the  Board 
to  say  that,  in  any  case,  when  sanction  is  required,  that  sanction  might  be 
dispensed  with. 

"  I  think,  also,  that  it  is  reasonably  clear,  from  the  latter  part  of 
section  364  (2)  (d) ,  and  of  subsection  3  of  the  same  section,  that  the 
•  conditions  '  the  Board  has  power  to  dispense  with,  are  conditions  as  to 
consent  of  shareholders,  advertising  in  local  papers,  and  other  '  conditions 
as  to  procedure  in  bringing  the  agreement  properly  before  the  Board/  As 
regards  subsequent  procedure  to  validate,  I  think  reason,  and  the  pro- 
visions of  statute,  combine  to  show  that  the  Board  has  no  power  to  inter- 
fere^ and  it  can  only  recommend  for  sanction  by  the  Governor  in  Council 
an  agreement  properly  brought  before  it,  of  which  it  approves." 

The  conditions  from  which  exemptions  may  be  granted  under  section  154 
are  indicated  as  being  the  same  as  those  contained  in  section  151.  It  is  to  that 
section  and  to  what  is  "  hereinbefore  provided  with  respect  to  amalgamation 
agreements  "  that  the  Board  is  referred  to  for  guidance. 

In  the  course  of  the  hearing,  counsel  for  the  railway  contended,  in  substance, 
at  pp.  6854-6855  of  the  evidence,  that  under  subsection  7  of  section  151  a 
recommendation  to  the  Governor  in  Council  was  not  necessary.  Subsection  7 
reads  as  follows: — 

u  Whenever  the  agreement  does  not  involve  any  sale  or  amalgamation 
and  may  be  terminated  by  either,  company  on  giving  a  notice  not  exceed- 
ing twelve  months,  the  Board  may,  notwithstanding  anything  in  this 
section,  by  order  or  regulation,  exempt  the  company  from  complying 
with  any  of  the  foregoing  conditions  with  respect  to  any  such  agreement." 

It  is  argued,  in  effect,  that  under  section  154,  reading  therewith  the 
applicable  provisions  of  section  151,  the  Board  is  given  power  to  approve  of  the 
agreements  falling  within  that  section;  that  is  to  say,  it  may  dispense  not  only 
with  the  provisions  as  to  consent  of  shareholders,  application,  notices  and  filing 
but  also  with  the  provision  as  to  sanction  of  the  Governor  in  Council  on  the 
recommendation  of  the  Board;  that  is  to  say,  the  section  provides  for  three 
methods  of  dealing  with  the  matter: — 

(a)  refusal; 

(6)  sanction  by  the  Governor  in  Council  upon  recommendation  of  the 

Board;  and 
(c)  sanction  by  the  Board  itself. 
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Section  151,  as  pointed  out,  specifically  provides  the  Board  "  shall  grant 
or  refuse,"  and  upon  granting  "  shall  make  a  recommendation  to  the  Governor 
in  Council  for  the  sanction  of  such  agreement." 

Subsection  7  was  enacted  subsequent  to  the  decision  in  Grand  Trunk  and 
Quebec,  Montreal  and  Southern  Ry.  Cos.,  above  referred  to. 

The  provisions  of  subsections  2  and  3  of  section  154  are,  perhaps,  not  very 
happily  expressed;  but  it  seems  to  me  it  is  necessary  to  distinguish  between  the 
conditions  which  are  more  or  less  incidental  and  which  relate  to  procedure  and 
those  which  go  to  the  root  of  the  matter.  In  dealing  with  agreements  such  as 
are  herein  involved,  the  Governor  in  Council  is  acting  under  powers  conferred  by 
Parliament  and  the  scheme  of  section  151  looks  to  the  final  action  upon  the 
agreement  being  taken  by  the  Governor  in  Council.  The  Board,  in  regard  to  the 
phases  of  the  matter  with  which  it  is  concerned,  is  likewise  acting  under  powers 
conferred  by  Parliament,  and  there  is  no  necessary  conflict  arising  in  the 
exercise  of  such  powers. 

Subsection  7  of  section  151,  must,  I  think,  be  read  having  in  mind  the 
explicit  provisions  in  the  earlier  part  of  the  section  bearing  upon  the  sanction  by 
the  Governor  in  Council,  and  unless  it  is  clearly  and  specifically  set  out  that  it 
was  intended  to  derogate  from  the  power  of  the  Governor  in  Council  action 
accordingly  should  not  be  taken. 

I  am  of  opinion  that  the  Board,  under  the  legislation,  would  not  be  justified 
in  so  acting  as  to  oust  the  jurisdiction  of  the  Governor  in  Council  to  deal  with 
the  agreement  after  recommendation  made  by  the  Board,  unless  there  is  an 
explicit  conferring  of  such  power.  In  my  opinion,  the  subsections  concerned  do 
not  so  provide. 

February  5,  1923. 

Commissioners  Rutherford  and  Lawrence  concurred. 


Complaint  of  Seaport  Agencies,  Limited,  of  Vancouver,  B.C.,  in  the  matter  of 
listing  of  names  in  the  back  of  telephone  directory  of  the  British  Columbia 
Telephone  Directory  without  charge. 

File  3574.87.10 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  British  Columbia  Telephone  Company  has,  at  the  back  of  its  telephone 
directory,  as  in  use  at  Vancouver,  B.C.,  a  classified  business  list  with  telephone 
numbers  attached.  Just  how  complete  this  is,  or  whether  it  includes  the  names 
of  all  those  having  business  telephones  in  connection  with  the  Vancouver 
Exchange  is  not  developed. 

Complaint  is  made  that  formerly  the  company  gave  insurance  offices  a 
listing  in  the  classified  business  directory  without  an  extra  charge.  It  is  pointed 
out  that  there  are  many  branches  of  insurance  and  that  the  company  maintains 
a  listing  for  each  branch  of  insurance.    It  is  set  out  that, — 

"  A  year  ago  they  telephoned  to  us  stating  that  they  would  give  us 
one  listing  free,  but  that  we  would  have  to  pay  25  cents  a  month  for 
each  further  listing.  We  maintained  that  they  had  no  right  to  make  this 
extra  charge,  as  we  were  paying  the  full  telephone  dues  permitted  by 
your  Board,  and,  alternatively,  we  claimed  that  they  had  only  a  right 
to  list  insurance  offices  under  one  head,  so  that  we,  in  paying  the  full 
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amounts  chargeable  under  the  schedule  permitted  by  the  Board,  would 
receive  all  of  the  publicity  which  the  telephone  company  can  give  to 
insurance  offices.  Since  that  time  we  have  not  been  put  in  the  classi- 
fication directory  at  all,  as  they  do  not  maintain  any  column  for  insur- 
ance agents.  They  have  columns  for  accident,  automobile,  brokerage, 
fire,  liability,  sickness,  insurance  brokers  and  insurance  companies." 

"  The  telephone  company  in  its  answer  says:^ — 

"  I  note  the  Seaport  Agencies  claim  that  while  we  have  a  number  of 
insurance  headings  we  have  not  got  the  particular  one  they  ask  for  and 
further  that  while  we  are  prepared  to  give  them  one  free  listing  they 
think  they  should  be  given  free  listings  under  all  the  various  insurance 
headings. 

"  The  various  directories  issued  by  the  company  are  printed  and 
supplied  pursuant  to  and  in  accordance  with  the  regulations  shown  in 
Tariff  C.R.C.  No.  5,  pages  6  and  8,  which  reads  as  follows: — 

"  '  The  company  will  issue  at  its  own  expense  from  time  to  time, 
as  it  deems  necessary,  directories,  for  the  use  of  its  subscribers,  and 
while  every  precaution  will  be  taken  to  make  the  directories 
absolutely  correct,  it  is  agreed  that  the  company  shall  not  be  liable 
for  any  errors  or  omissions  that  may  occur  in  such  directories,  and 
it  is  also  understood  and  agreed  that  the  company's  liability  (if  any) 
for  damages  arising  from  any  error  or  omission  in  any  advertise- 
ment whether  occasioned  by  the  fault  of  the  company  or  not,  shall 
not  exceed  the  sum  paid  for  such  advertisement.' 

"  The  Vancouver  and  Mainland  Directory  is  issued  every  six  months 
and  in  addition  to  listing  our  subscribers  in  the  main  compilation  thereof, 
all  business  telephones  are  given  one  free  listing  in  the  Classified  Section 
which  is  arranged  as  to  the  various  headings  shown,  etc.,  in  the  way  our 
experience  leads  us  to  believe  is  best  calculated  to  enable  the  general 
public  to  pick  out  the  firms  doing  business  in  any  particular  line  or 
subdivision  of  same. 

"  We  are  occasionally  asked  for  different  listings  to  those  now  in  the 
classified  section  but  it  is,  of  course,  impossible  to  create  headings  to 
suit  the  ideas  of  each  individual  subscriber,  as  to  do  so  would  mean 
a  number  of  different  headings,  which  practically  meant  the  same  thing, 
thereby  rendering  it  difficult  for  the  public  to  get  the  complete  informa- 
tion, which  they  would  expect  from  a  classified  section. 

"  The  seaport  agencies  are  not  shown  in  the  classified  section  at  the 
present  time,  solely  because  they  did  not  care  to  go  under  any  of  the 
existing  insurance  headings.  They  can,  however,  have  one  listing  in  the 
classified  section  free  of  charge  under  any  existing  heading  at  any  time 
upon  making  application  for  same  prior  to  the  issue  of  any  particular 
directory  and  should  they  desire  the  added  publicity  of  additional  listings 
under  any  other  of  the  present  headings  they  can  secure  these  also  by 
paying  the  regular  tariff  therefor." 

Further  correspondence  has  taken  place  which  need  not  be  gone  into  in 
detail,  as  the  fundamental  question  is,  what  right  of  interference  the  Board  has 
as  between  the  parties. 

In  the  application  of  the  Corporation  of  the  City  of  Toronto  for  an  order 
requiring  the  Bell  Telephone  Company  of  Canada  to  issue  a  subscribers' 
directory  for  the  city  of  Toronto  that  will  be  more  legible  and  satisfactory  in 
its  typographical  composition  than  the  present  directory — Board's  file  3574-87 .2 
— the  question  was  raised  at  the  hearing  as  to  what  jurisdiction  was  possessed 
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by  the  Board,  and  the  following  discussion  took  place  at  p.  7913  of  Evid.,  Vol. 
297: 

11  The  Chief  Commissioner:  In  case  an  Order  is  necessary,  what  is 
the  jurisdiction  for  the  Order? 

"  Mr.  Fairty:  I  don't  know,  unless  it  comes  under  the  general  juris- 
diction of  the  Board. 

"The  Chief  Commissioner:  No,  that  is  only  in  regard  to  tolls  .  .  ." 

While  the  telephone  company  supplies  a  telephone  directory,  and  while 
the  supplying  of  this  is  manifestly  essential  to  the  proper  carrying  on  of  the 
business,  it  would  appear  that  it  is  not  something  which  the  Board  is  given 
power  to  enforce ;  and  that  whatever  rights  in  this  respect  may  arise  must  arise 
under  contract. 

In  the  application  of  J.  S.  Dignam,  Toronto,  for  an  order  directing  the 
Bell  Telephone  Company  to  furnish  him  with  a  copy  of  their  latest  Official 
Telephone  Directory  for  Western  Canada  and  the  United  States — Board's  file 
7539 — the  following  was  set  out  in  the  decision  of  Chief  Commissioner  Mabee 
(Vol.  70,  pp.  9345-9346)  :— 

"Hon.  Mr.  Mabee:  We  are  all  of  the  opinion  that  this  is  not  a 
matter  that  falls  within  the  statute  conferring  jurisdiction  upon  this 
Board. 

"  It  appears  that  the  applicant  has  a  contract  with  the  telephone 
company,  and  ordinarily  that  contract  would  be  looked  to  for  the  purpose 
of  ascertaining  the  rights  that  he  might  have  in  connection  with  the  use 
of  his  telephone,  the  price  to  be  paid,  the  service  and  facilities  to  be 
afforded,  and  so  on.  It  is  admitted  that  in  this  contract  on  foot  between 
the  applicant  and  the  telephone  company  there  is  no  provision  under 
which  the  applicant  has  any  right  as  against  the  company  to  be  supplied 
with  directories  either  in  the  city,  or  outside  the  city." 

As  pointed  out  in  Tinkess  vs.  Bell  Telephone  Co.,  20  Can.  Ry.  Cas.,  249, 
the  jurisdiction  of  the  Board  in  regard  to  telephones  under  the  Railway  Act  is 
a  rate  jurisdiction,  and  that  it  is  not  given  jurisdiction  as  to  facilities. 

The  British  Columbia  Telephone  Company  undertakes  to  issue  directories 
from  time  to  time.  This  is  provided  for  in  "  Terms  and  Conditions  Governing 
Exchange  Contracts."  Condition  No.  17,  Tariff  C.R.C.  No.  5,  reads  as  follows: — 

H  The  company  will  issue  at  its  own  expense  from  time  to  time,  as 
it  deems  necessary,  directories  for  the  use  of  its  subscribers,  and  while 
every  precaution  will  be  taken  to  make  the  directories  absolutely  correct 
it  is  agreed  that  the  company  shall  not  be  liable  for  any  errors  or 
omissions  that  may  occur  in  such  directories,  and  it  is  also  understood 
and  agreed  that  the  company's  liability  (if  any)  for  damages  arising 
from  any  error  or  omission  in  any  advertisement  whether  occasioned  by 
the  fault  of  the  company  or  not,  shall  not  exceed  the  sum  paid  for  such 
advertisement." 

Condition  No.  13  reads  as  follows: — 

"  The  company  shall  not  be  required  to  list  the  subscriber's  tele- 
phone under  any  other  than  his,  her  own  individual  name,  or,  if  an  incor- 
porated company,  under  the  name  of  the  company,  or  if  it  shall  at  the 
request  of  the  subscriber  and  the  payment  for  same  by  him,  her,  it  at 
regular  rates  insert  any  additional  name  or  advertisement  in  its  directory 
or  elsewhere  the  company  shall  have  the  right  at  any  time  and  from 
time  to  time  alter  such  additional  name  or  advertisement  to  the  name 
of  the  individual  or  incorporated  company,  and  it  shall  be  considered 
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a  full  compliance  with  this  agreement  and  of  any  advertising  contract 
if  such  additional  name  or  advertisement  is  inserted  under  the  name 
of  the  subscriber.  Should  the  alteration  in  the  extra  listing  or  advertising 
contract  not  be  satisfactory  to  the  subscriber,  then  by  notice  in  writing, 
he,  she,  it  may  at  once  cancel  the  contract  for  such  extra  listing  or  adver- 
tising." 

and  tariff  C.R.C.  No.  5,  effective  August  16,  1921,  provides  the  following  under 
the  heading  "  Additional  Directory  Listings;" — 

Rate  per  month 
Business  Residence 


"Member  of  firm   $  .25   

"Individual  using  telephone  not  a  member  of  the  firm   2.00   

"Guests  at  hotels     $  .50 

"Residence  extra  listing     .25 

"Same  subscriber  listing  other  business  or  company  under  a  different 

name   1.00" 


The  same  clause  was  published  in  C.  R.  C.  No.  2,  the  first  tariff  filed  by  the 
British  Columbia  Telephone  Company,  effective  December  23,  1919. 

The  obligations  of  the  telephone  company,  under  its  contracts  and  tariffs, 
are,  so  far  as  the  Board's  jurisdiction  is  concerned,  toll  obligations.  If  outside 
of  these  the  company  has  developed  a  classified  business  section  attached  to  its 
directory,  that  is  something  over  and  above  what  is  concerned,  so  far  as  the 
Board's  powers  extend,  by  the  toll  for  the  telephone  service. 

The  applicant  in  a  communication  on  file  speaks  of  the  listing  in  the  classified 
business  directory  as  being  something  to  which  he  has  a  right  because  he  has 
paid  for  telephone  service.  He  says:  "When  we  pay  as  much  as  we  do  for 
telephones,  we  should  receive  a  proper  listing  both  in  the  main  directory  and  in 
the  classified  section." 

The  Board  is  given  no  power  to  direct  the  company  to  carry  an  advertising 
appendix  to  its  directory.  It  is  given  no  power  to  say  how  such  an  appendix 
should  be  arranged.  It  is  given  no  power  to  regulate  the  rates  for  advertising 
contained  therein  or  the  quantum  of  advertising  to  be  rendered  for  a  given  price. 
In  sum,  the  matter  is  one  of  special  contract,  not  falling  within  the  Board's 
powers. 

February  6,  1923. 

Chief  Commissioner  Carvell  and  Commissioner  Boyce  concurred 
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ORDER  NO.  33365 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  as 
lessee  exercising  the  franchises  of  the  Manitoba  and  North  W estern  Rail- 
way Company,  hereinafter  called  the  "  applicant  company, ,}  under  section 
167  of  the  Railway  Act,  1919,  for  approval  of  route  map  showing  the 
general  location  of  a  portion  of  the  Manitoba  and  North  Western  Rail- 
way Company's  Tufjnell  to  Prince  Albert  Branch  from  a  point  near 
Tuffnell,  in  section  35,  township  SO,  range  10,  West  2nd  Meridian,  at 
mileage  0  0,  to  a  point  in  section  8,  township  Ifi,  range  26,  West  2nd 
Meridian,  at  Prince  Albert,  Saskatchewan,  mileage  211-75,  as  shown  in 
red  on  the  plan  dated  Winnipeg,  June  22,  1922,  on  file  with  the  Board 
under  file  No.  31043. 

Wednesday,  the  7th  day  of  February,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Engineer,  and 
reading  the  submissions  filed  on  behalf  of  the  Canadian  National  Railways, — 

The  Board  orders:  That  the  route  map  showing  the  general  location  of  a 
portion  of  the  Manitoba  and  North  Western  Railway  Company's  Tuffnell  to 
Prince  Albert  Branch  from  a  point  near  Tuffnell,  in  section  35,  township  30, 
range  10,  west  2nd  meridian,  at  mileage  0  0,  to  a  point  in  section  8,  township  49, 
range  26,  west  2nd  meridian,  at  Prince  Albert,  in  the  province  of  Saskatchewan, 
mileage  211-75,  as  shown  in  red  on  the  said  plan  dated  Winnipeg,  June  22, 
1922,  on  file  with  the  Board  under  file  No.  31043,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  33370 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  section  188,  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  freight  and 
passenger  shelter  at  Bredin,  Saskatchewan,  as  shown  on  the  plans  on  file 
with  the  Board  under  file  No.  32506. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Saturday,  the  10th  day  of  February,  A.D.  1923. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  its 
appearing  that  the  rural  municipality  of  Lumsden  No.  189  offers  no  objection, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
freight  and  passenger  shelter  at  Bredin,  in  the  province  of  Saskatchewan,  as 
shown  on  the  plans  on  file  with  the  Board  under  file  No.  32506,  be,  and  they  are 
hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33382 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
exercising  the  franchises  of  the  Kingston  and  Pembroke  Railway  Com- 
pany, hereinafter  called  the  "  applicant  company,"  under  Section  276  of 
the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic 
that  portion  of  its  line  of  railway  (revised  location)  from  mileage  100-7 '4 
to  101-9S,  in  the  Township  of  Kingston,  Province  of  Ontario. 

File  No.  31981 

Monday,  the  19th  day  of  February,  A.D.  1923. 

Hon.  F.  B..  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized,  to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway 
(revised  location)  from  mileage  100-74,  in  lot  24,  concession  3,  to  mileage 
101-93,  in  lot  3,  concession  West,  in  the  township  of  Kingston,  and  province  of 
Ontario,  a  distance  of  1-19  miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Minnesota  and  Ontario  Paper  Company,  International  Falls, 
Minn.,  for  an  Order  of  the  Board  declaring  that  the  rates  on  newsprint 
paper  from  Fort  Frances,  Ontario,  to  stations  in  Western  Canada  in  Nor- 
thern Pacific  tariff  C.RC.  No.  541,  effective  January  9,  1922,  should  have 
been  effective  December  1,  1921,  under  the  provisions  of  General  Order 
of  the  Board  No.  350,  and  for  a  direction  to  the  Northern  Pacific  to  make 
reparation  on  shipments  between  the  dates  named. 

File  No.  31214- 19 

REPORT  OF  MR.  W.  E.  CAMPBELL,  CHIEF  TRAFFIC  OFFICER  OF  THE 

BOARD 

This  is  an  application  made  by  the  Minnesota  and  Ontario  Paper  Company, 
of  International  Falls,  Minn.,  for  an  order  of  the  Board  declaring  that  the  rates 
on  newsprint  paper,  in  carloads,  from  Fort  Frances,  Ont.,  to  stations  in  Western 
Canada,  as  published  in  Northern  Pacific  Railway  Tariff  C.R.C.  No.  541,  effect- 
ive January  9,  1922,  should  have  been  effective  December  1,  1921,  under  the 
provisions  of  the  Board's  General  Order  No.  350,  dated  November  24,  1921,  and 
for  a  direction  to  the  Northern  Pacific  Railway  Company  and  other  interested 
carriers  to  make  refund  on  shipments  made  between  December  1,  1921,  and 
January  9,  1922,  of  the  difference  between  the  freight  charges  based  on  the 
higher  rates  charged  and  the  rates  which  were  published  to  become  effective  on 
the  date  last  named. 

The  traffic  concerned  is  newsprint  paper  shipped  in  carloads  from  Fort 
Frances,  Ont.,  destined  to  Western  Canadian  points,  by  the  Fort  Frances  Pulp 
and  Paper  Company,  Limited,  which  is  a  subsidiary  to  the  Minnesota  and 
Ontario  Paper  Company.  Tariff  provision  is  made  for  the  handling  of  this 
traffic  via  two  different  routes,  viz: — 

1.  Duluth,  Winnipeg  and  Pacific  Railway  Company's  tariff  GFD  No.  693, 
I.C.C.  No.  126;  Canadian  National  Railway's  tariff  No.  W-204-A,  C.R.C.  No. 
W-191,  effective  January  9,  1922,  reading  from  International  Falls,  Minn.,  and 
under  which  the  traffic  is  handled  via  the  International  Bridge  and  Terminal 
Company  and  the  Minnesota,  Dakota  and  Western  Railway  Company  from 
Fort  Frances,  Ont.,  to  Falls  Jet.,  Minn.,  D.W.  and  P.  Railway  to  Fort  Frances, 
Ont.,  thence  C.N.  Railways. 
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vt  2r?  Northern  Pacific  Railway  Company's  tariff  No.  2672-H,  C.R.C.  No.  541, 
effective  January  9,  1922,  reading,  from  Fort  Frances,  Ont.,  and  applicable  on 
shipments  routed  via  .the  International  Bridge  and  Terminal  Company  from 
Fort  Frances,  in  care  of  the  Minnesota,  Dakota  and  Western  Railway  at  Inter- 
national Bridge;  in  care  of  Big  Fork  and  International  Falls  Railway  at  Inter- 
national Falls;  in  care  of  the  Minnesota  and  International  Railway  at  Grand 
Falls,:  Minn.,  in  care  of  the  Northern  Pacific  Railway  at  Brainerd,  Minn.,  in 
connection  with  the  Midland  Railway  of  Manitoba  to  Winnipeg,  thence  Cana- 
dian Pacific  Railway  beyond. 

It  will  be  observed  that  the  methods  of  tariff  publication  via  the  two  routes 
differ,  thereby  creating  a  distinction  so  far  as  the  question  of  jurisdiction  of  the 
Board  is  concerned,  although  the  traffic  in  both  instances  originates  at  the  same 
plant  in  Fort  Frances,  Ont.,  which  is  located  on  the  tracks  of  tihe  International 
Bridge  and  Terminal  Company.  This  originating  carrier,  however,  does  not 
issue  the  joint  through  tariff.  Via  Route  1,  the  D.W.  and  P.-C.N.  publish  the 
tariff  and  show  International  Falls,  Minn.,  as  the  shipping  point,  although  the 
traffic  actually  originates  in  Fort  Frances,  Ont.,  and  moves  over  the  routing 
above  mentioned  to  reach  C.  N.  rails.  The  reason  for  the  shipping  point  reading 
a International  Falls"  instead  of  "Fort  Frances"  is  not  developed,  but  apparently 
is  the  result  of  some  arrangement  between  the  interested  railway  companies.  It 
may  be  mentioned  that  the  Backus  interests  control  not  only  the  paper  com- 
panies here  concerned  but  also  the  International  Bridge  and  Terminal  Company, 
and  the  Minnesota,  Dakota  and  Western  Railway.  It  may  be  further  stated 
(fuller  reference  thereto  being  made  later  herein)  that  an  examination  of  the 
various  tariffs  on  file  with  the  Board  applying  via  Route  1  indicates  that  in 
practice  they  have  conformed  (except  as  to  the  effective  date  in  some  cases) 
with  the  general  changes  made  in  the  purely  Canadian  rates  under  the  various 
orders  of  this  Board,  rather  than  followed  general  changes  in  interstate  or  inter- 
national rates.  Via  Route  2  the  Northern  Pacific  publish  the  tariff  and  show 
Fort  Frances,  Ont.,  as  the  shipping  point. 

The  traffic  here  in  question  is  undoubtedly  Canadian  traffic  manufactured 
in  and  shipped  from  a  plant  located  in  Canada  and  carried  to  another  point  in 
Canada  by  continuous  and  uninterrupted  transportation  at  the  hands  of  suc- 
cessive carriers,  although  via  Route  1  the  tariff  is  so  worded  and  published  as  to 
possibly  give  it,  from  a  strictly  technical  standpoint,  the  status  of  an  interna- 
tional tariff,  thus  requiring  filing  with  the  Interstate  Commerce  Commission,  and 
vesting  in  that  body  the  initial  jurisdiction.  Via  Route  2  the  tariff  is  published 
from  a  Canadian  point  of  origin,  through  the  United  States,  to  a  Canadian 
destination,  consequently  is  not  an  international  tariff,  does  not  require  filing 
(and  is  not  filed)  with  the  Interstate  Commerce  Commission,  and  comes  solely 
under  the  jurisdiction  of  this  Board.  In  other  words,  the  tariff  via  Route  1  may 
be  described  as  an  international  tariff  which  the  railway  companies  appear  to 
have  in  practice  treated  substantially  the  same  as  the  purely  Canadian  tariffs; 
while  the  tariff  via  Route  2  is  actually  and  without  qualification  a  Canadian 
tariff. 

It  is  evident  the  applicant  recognized  the  distinction  created  as  a  result  of 
the  difference  in  the  methods  of  publication,  so  far  as  the  question  of  jurisdiction 
by  the  Board  is  concerned,  and  therefore  the  status  of  the  Northern  Pacific's 
tariff  only  is  before  the  Board  in  this  application.  The  applicant  alleges  that 
Northern  Pacific  tariff  C.R.C.  No.  541  should  have  been  published  to  become 
effective  December  1,  1921,  for  the  following  reasons: — 

(a)  The  tariff  in  question  is  filed  only  with  the  Board  of  Railway  Commis- 
sioners for  Canada,  and,  not  being  filed  with  any  other  rate  regulating  body, 
must  be  assumed  to  be  subject  only  to  the  jurisdiction  of  the  Canadian  Board. 
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(b)  The  rates  published  by  the  Northern*  Padifie< on  newsprint  paper  from 
Fort  Frances  to  Canadian  points  have  been'  changed  from  time  to  time  in 
accordance1  with  various  Orders  of  the  Canadian  Board.  ' 

.-(e)  The  tariff  in  question  bears  a  printed  notation  reading:  "  Issued  in 
accordance  with  General  Order  No.  350  of  the  Board  of  Railway  Commissioners 
for  Canada,  dated  Ottawa,  Oht.,  November  24,  1921,"  and  consequently,  if  the 
tariff  Was  intended  to  comply  with  the  General  Order  referred  to,  it  should  have 
been  effective  on  the  date  stipulated  and  required  by  said  General  Order. 
The  following  telegrams  were  also  read  into  the  record: — 

,  From:  C.  L.  Crandall,  Minnesota  and  Ontario  Paper  Company 
To:  Henry  Blakely,  Northern  Pacific  Railway.,  St.  Paul,  Minn.  Dated 
November  28,  192i:  — 

"  Presume  you  have  received  copy  Canadian  Board  General  Order 
three  fifty  dated  November  24th  ordering  general  reduction  Canadian 
rates.  Your  tariff  two  six  seven  two  G  is  affected.  Wire  quick  will  this 
reduction  go  into  effect  December  first". 

REPLY: 

"  From:  Henry  Blakely.  To:  C.  L.  Crandall,  Minnesota  and  Ontario 
Paper  Company.    Dated  November  29,  1921 : — 

"  Wire  twenty  eight  we  are  amending  our  tariff  twenty  six  seventy 
two  G  in  compliance  order  issued  by  Canadian  Board  and  hope  to  make 
reduced  rates  effective  December  first.   Will  advise  you  definitely  later". 

The  representative  of  the  Northern  Pacific  Railway  stated  their  tariff  was 
of  a  competitive  nature  and  was  originally  issued  to  meet  the  rates  already 
in  effect  via  the  much  shorter  route  of  the  D.W.P.-C.N.  from  International 
Falls,  it  being  pointed  out  that  the  mileage  via  the  Northern  Pacific  route  in 
the  case  of  Winnipeg  is  about  two  and  one  half  times  that  of  the  shorter  route. 
It  was  set  out  that  inasmuch  as  the  rates  via  the  short  or  controlling  route 
were  not  reduced  until  January  9;  1922,  and  the  Northern  Pacific  simply  under- 
took to  meet  those  rates,  that  company  was  probably  within  its  rights,  and 
possibly  within  the  scope  of  the  Board's  General  Order  No.  350,  if  it  made  its 
tariff  effective  contemporaneously  with  the  Canadian  National  tariff.  It  was 
further  stated  there  was  some  uncertainty  in  the  minds  of  the  Northern  Pacific 
officials  as  to  the  application  of  General  Order  No.  350  to  this  particular  traffic, 
because  a  large  part  of  the  transportation  is  within  the  United  States,  and  the 
order  was  defined  as  being  applicable  only  to  domestic  freight  rates  within 
Canada.  It  was  also  suggested  that  the  rates  in  Northern  Pacific  tariff  C.R.C. 
No.  541  are  international  rates,  and  thus  removed  from  the  jurisdiction  of  the. 
order  in  question,  and  were,  therefore,  voluntarily  reduced. 

All  the  tariffs  published  on  this  newsprint  traffic  via  both  Routes  1  and  2 
and  on  file  with  the  Board  have  been  examined  for  the  purpose  of  ascertaining 
what  principles  have  governed  the  various  changes  made  therein,  as  this  is 
the  important  point  of  the  whole  matter  here  concerned.  The  situation  may  be 
set  out  as  follows: — 

Route  1. — The  first  tariff  was  issued  in  1910  by  the  Duluth,  Rainy  Lake  and 
Winnipeg  Railway,  and  applied  from  Falls  Junction,  Minn.,  to  Winnipeg,  Man. 
In  a  later  tariff,  in  1912,  issued  by  the  same  railway,  the  shipping  point  was 
changed  to  read  "  International  Falls."  In  a  tariff  issued  by  the  Canadian 
Northern  Railway  in  October,  1914,  "  Fort  Frances,"  as  well  as  "  International 
Falls,"  was  shown  as  a  shipping  point;  the  only  destination  west  of  Fort  Frances 
to  which  this  tariff  applied  was  Winnipeg.  In  a  tariff  issued  by  the  D.W.  and  P. 
Railway  in  January,  1915,  rates  were  published  to  other  Western  Canadian  points 
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beyond  Winnipeg  from  "International  Falls."  In  a  tariff  issued  effective  April  19, 
1915,  both  the  tariffs  last  named  were  cancelled  and  the  shipping  point  in  this 
tariff  was  simply  "  International  Falls,"  and  all  the  succeeeding  tariffs  up  to 
and  including  that  now  in  effect  have  read  the  same  so  far  as  the  shipping 
station  is  concerned.  Blanket  supplement  No.  1  was  isssued  to  the  tariff  last 
named  to  be  effective  July  1,  1917,  making  a  15  per  cent  increase  in  rates  in 
conformity  with  uniform  similar  action  by  all  Western  United  States  carriers. 
This  supplement  was  postponed  June  30.  1917,  under  I.C.C.  Order  No.  57 
(Ex  Parte)  of  June  27,  1917,  and  the  supplement  was  cancelled  effective  July 
18,  1917;  consequently,  the  proposed  increased  rates  in  this  special  supplement 
never  became  effective.  There  is  evidence  here  of  the  tariff  being  subjected  to 
the  principles  governing  interstate  and  international  tariffs,  although  the  changes 
never  became  effective. 

The  next  tariff  was  effective  September  25,  1918,  and  increased  the  rates 
25  per  cent,  giving  reference  as  authority  therefor*  to  Canadian  Order  in  Council 
P.C.  1863,  which  prescribed  increases  in  rates  to  be  effective  August  12,  whereas 
this  schedule  was  not  made  effective  until  September  25.  However,  in  the 
meantime,  general  rate  increases  had  been  authorized  in  both  the  United  States 
and  Canada,  but  without  being  reflected  by  any  changes  being  made  in  this 
tariff.  The  McAdoo  General  Order  No.  28  was  effective  in  the  United  States 
June  25,  1918,  and  also  on  international  traffic  on  the  same  date  under  the 
Board's  Special  Permission  No.  76,  dated  June  5,  1918.  The  Board's  General 
Order  No.  212  authorized  a  15  per  cent  increase  in  Canadian  rates  effective 
March  15,  1918.  However,  when  the  rates  were  actually  increased  it  was  done  in 
accordance  with  the  increase  prescribed  in  Canadian  Order  in  Council  P.C. 
1863,  and  the  tariff  was  so  endorsed. 

The  next  change  was  the  increase  of  35  per  cent  by  blanket  supplements 
effective  between  stations  in  Canada  September  13,  1920,  and  from  and  to 
stations  in  the  United  States  September  20,  and  reference  was  given  to  both 
Canadian  Board's  General  Order  No.  308  and  I.C.C.  Ex  Parte  74.  The  Cana- 
dian order  prescribed  a  35  per  cent  increase  in  Western  Canadian  rates  and 
the  latter  a  corresponding  increase  in  Western  United  States  territory  south 
of  the  Prairie  Provinces,  and  which  also  was  applied  to  international  traffic 
between  those  two  territories.  The  Canadian  Board's  General  Order  No.  308 
stipulated  that  the  35  per  cent  increase  should  be  reduced  to  30  per  cent  effective 
January  1,  1921,  and  the  Canadian  National  Railways  reissued  their  tariff 
effective  on  date  last  named,  giving  effect  to  this  reduction  in  rates  and  endorsing 
on  the  tariff:  ('  Issued  in  accordance  with  General  Order  No.  308  of  the  Board 
of  Railway  Commissioners  for  Canada,  dated  Ottawa,  September  9,  1920". 

It  will  be  observed,  therefore,  that  except  for  the  belated  action  with  regard 
to  the  tariff  effective  September  25,  1918,  all  the  changes  in  rates  actually  made 
in  the  tariffs  applying  via  Route  1  up  to  this  time  were  in  accordance  with  the 
principles  and  the  orders  governing  Canadian  rates. 

Some  departure  from  this  principle  however,  was  apparently  contemplated 
when  it  came  to  again  reducing  the  rates  on  December  1,  1921,  under  General 
Order  No.  350,  although  after  some  negotiations  the  Canadian  National  Railways 
issued  a  tariff  reducing  the  rates  in  accordance  with  the  basis  prescribed  by  this 
Order  effective  January  9,  1922,  it  being  necessary,  under  I.C.C.  regulations,  to 
give  thirty  days'  notice,  which  resulted  in  a  considerable  portion  of  the  delay 
in  making  the  change  effective. 

Route  2. — The  first  tariff  was  issued  by  the  Northern  Pacific  Railway 
effective  February  24,  1916,  showing  Fort  Frances  as  the  shipping  point,  and 
duplicating  the  rates  already  published  and  in  effect  via  the  Canadian  Northern 
route.  This  was  unquestionably  a  tariff  of  a  competitive  nature,  as  stated  by 
the  representative  of  the  Northern  Pacific,  so  far  as  relates  to  all  destinations 
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in  Western  Canada  to  which  rates  from  International  Falls  were  published  via 
C.N.  Railway.  However,  it  is  observed  that  the  Northern  Pacific  tariff-  went 
further  and  published  rates  to  local  Canadian  Pacific  points  such  as  Medicine 
Hat  and  Lethbridge,  and  so  far  as  these  destinations  are  concerned,  the  rates 
cannot  be  said  to  have  been  published  in  competition  with  the  C.N.  route,  as  no 
through  rates  were  published  from  International  Falls  to  said  destinations.  There 
is  a  distinction  here,  therefore,  that  carries  this  tariff  beyond  the  scope  of  being 
altogether  and  solely  a  competitive  tariff.  The  Northern  Pacific  tariff,  similar 
to  the  other,  had  a  blanket  supplement  issued  to  it  to  become  effective  July  1, 
1917,  but  which  was  also  postponed  and  later  cancelled.  Unlike  the  special 
supplement  of  the  other  line,  however,  that  of  the  Northern  Pacific  bore  an 
endorsation:  "  Applies  only  on  interstate  traffic",  so  that  even  had  it  become 
effective  it  would  not  have  been  applicable  to  the  tariff  here  under  considera- 
tion, which  clearly  does  not  apply  on  interstate  traffic  and  is  not  filed  with  the 
I.C.C.  It  is,  therefore,  evident  that  an  error  was  made  in  making  this  particular 
tariff  subject  to  a  special  supplement  bearing  such  an  endorsation,  and  it  is 
just  possible  the  Canadian  Northern's  special  supplement  was  not  specifically 
intended  to  apply  to  their  newsprint  tariff  from  International  Falls;  it  might 
have  simply  inadvertently  been  included  in  the  special  supplement  along  with  a 
great  many  others. 

The  next  change  in  rates  was  effective  September  25,  1918,  the  same  date 
as  the  Canadian  Northern  tariff,  and  carrying  the  same  increase  in  rates,  viz., 
25  per  cent,  and  the  tariff  bore  an  endorsation:  "published  and  filed  on  one 
day's  notice  with  the  Board  of  Railway  Commissioners  for  Canada  pursuant 
to  Order  in  Council  P.C-  1863".  The  Northern  Pacific,  like  the  Canadian 
Northern,  also  failed  to  make  any  change  prior  to  this  date  under  the  authority 
of  General  Orders  authorizing  rate  increases  in  both  United  States  and  Canadian 
territory. 

Up  to  this  time  it  will  be  observed  there  had  been  uniformity  in  the  tariffs 
via  both  routes,  but  unlike  the  Canadian  Northern  Railway,  the  Northern 
Pacific  did  not  make  any  increase  in  its  newsprint  rates  from  Fort  Frances 
in  September,  1920,  under  the  Board's  General  Order  No.  308.  The  Canadian 
Northern  made  the  increase  under  General  Order  No.  308,  effective  September 
20,  1920,  so  that  between  this  date  "and  January  1,  1921,  the  rates  via  the 
shorter  route  were  35  per  cent  higher  than  via  the  longer  route  of  the  Northern 
Pacific,  although  the  latter  had,  it  is  stated,  only  undertaken  to  meet  the  rates 
via  the  shorter  route  and  changes  made  therein  from  time  to  time. 

On  January  1,  1921,  uniformity  was  again  restored  through  the  action  of 
the  Northern  Pacific  Railway  in  advancing  their  rates  30  per  cent,  the  tariff 
bearing  endorsation:  "  The  rates  shown  herein  are  established  under  the  author- 
ity of  the  Board  of  Railway  Commissioners  for  Canada,  General  Order  No.  308, 
dated  September  9,  1920  ".  The  next  general  change  in  the  tariff  was  that 
which  is  now  in  question,  as  contained  in  C.R.C.  No.  541,  effective  January  9, 
1922,  which  reduced  the  rates  in  accordance  with  the  basis  prescribed  in  General 
Order  No.  350,  with  notation  on  the  tariff  reading:  "  Issued  in  accordance  with 
General  Order  No.  350  of  the  Board  of  Railway  Commissioners  for  Canada, 
dated  Ottawa,  Ont.,  November  24,  1921  ". 

Dealing,  therefore,  with  the  statements  of  the  Northern  Pacific  Railway 
as  hereinbefore  set  out,  I  submit: — 

1.  It  is  evident  that  their  tariff  was  primarily  established  to  meet  the  rates 
via  the  other  and  shorter  route,  and  to  that  extent  was  of  a  competitive  nature. 
However,  the  tariff  was  not  solely  competitive,  because  it  published  rates  to 
certain  Western  Canadian  destinations  to  which  through  rates  are  not  published 
via  the  other  route. 
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2.  As  regards  amendment  or  reissue  of  the  N.P.  tariff  to  contemporaneously 
meet)  the  changes  made  in  the  C.N.  tariff  from,  time  to  time,  this  was  followed 
generally,  but  not  always,  t>ide  the  discrepancy  between  September  20,  1920,  and 
January  1,  1921,  already  referred  to-  : 

3.  While  on  account  of  the  C.  N.  tariff  being  international  as  worded, 
requiring  filing  with  the  I.  Q C,  whose  regulations  prescribe  thirty  days'  notice, 
resulting  in  same  not  becoming  effective  until  January  9,  1922,  there  was  no 
similar  or  legal  difficulty  in  making  the  N.  P.  tariff  r effective  on  December  1, 
1921,  as  it  does  not  cover  international  traffic,  is  not  subject  to  the  jurisdiction 
of  the  I.  C.  C,  and  is  not  filed  with  that  body. 

4.  The  history  of  the  tariff  changes  shows  clearly  that  the  principles 
governing  both  tariffs  have  been  the  various  Orders  prescribed  by  the  Board  Of 
Railway  Commissioners  for  Canada.  The  tariffs  have  borne  printed  notations 
specifically  quoting  the  Canadian  Board's  Orders  as  the  authority  for  the 
changes  made. 

5.  As  the  Northern  Pacific  Tariff  named  rates  on  traffic  from  a  Canadian 
point  of  origin  to  Canadian  destinations  and  was  filed  only  with  the  Canadian 
Railway  Commission,  it  was  not  an  international  tariff  and  was  not  removed 
from  the  jurisdiction  of  the  Canadian  orders  by  reason  of  the  haul  through 
United  States  territory  involved  in  this  joint  movement  between  these  Canadian 
points.  If  an  illustration  were  considered  necessary,  reference  might  be  made 
to  the  rates  between  eastern  and  western  Canada  which  are  subject  to  the 
Canadian  orders,  although  the  tariffs  provide  routing  through  United  States 
territory.  For  example,  rates  from  Windsor,  Ont.  to  Vancouver,  B.C.,  subject 
to  this  Board's  jurisdiction  and  its  orders,  are  published  in  tariffs  which  provide 
for  the  routing  of  such  shipments  almost  entirely  through  United  States  territory 
(from  Detroit,  Mich,  to  Sumas,  Wash.) :  the  portion  of  the  haul  which  takes 
place  within  the  United  States  under  a  joint  tariff  applying  between  two  points, 
both  of  which  are  within  Canada,  has  no  bearing  whatever.  The  Interstate 
Commerce  Commission  has  specifically  declared  they  have  no  jurisdiction  over 
tolls  on  such  traffic.  (35  I  C.  C.  492;  37  I.  C.  C.  573).  Section  338  of  the 
Canadian  Railway  Act  stipulates  that  when  traffic  is  to  pass  over  any  continuous 
route  from  a  point  in  Canada  through  a  foreign  country  into  Canada,  the 
several  companies  shall  file  with  the  Board  a  joint  tariff  for  such  continuous 
route.  This  was  done.  Section  341  stipulates  that  joint  tariffs  shall,  as  to  the 
filing  and  publication  thereof,  be  subject  to  the  same  provisions  in  the  Act  as  are 
applicable  to  the  filing  and  publication  of  local  tariffs  of  a  similar  description. 

6.  As  regards  the  suggestion  that  as  the  N.  P.  tariff  simply  undertook  to 
meet  the  C.  N.  rates,  it  was  probably  sufficient  to  make  such  change  effective 
contemporaneously  with  the  C.  N.  tariff,  viz.,  January  9,  1922,  and  that  this  also 
created  uncertainty  in  the  minds  of  the  N.  P.  officials  as  to  the  application  of 
General  Order  No.  350,  it  should  be  sufficient  to  state  that  the  rates  in  effect 
in  the  previous  tariff  to  that  here  in  question  were  as  shown  by  notation  printed 
on  said  tariff,  issued  under  the  authority  of  the  Board's  General  Order  No.  308. 
The  preamble  to  the  Board's  General  Order  No.  350  reads,  in  part,  as  follows: 
"  Whereas  the  Board  has  decided  that  there  should  be  a  general  reduction  in  the 
tolls  which  were  increased  under  its  General  Order  No.  308,  dated  September  9, 

1920,  ".    This  indicates  clearly  what  tolls  the  Board's  General  Order  No. 

350  related  to,  and  it  was  thereafter  set  out  in  the  said  order  that  the  railway 
companies  should  file  tariffs  effective  December  1,  1921,  providing  for  reductions 
in  domestic  freight  rates  within  Canada  as  specified  therein.  There  was  nothing 
said  in  General  Order  No.  350  as  to  it  only  requiring  reductions  in  rates  other 
than  those  issued  to  meet  competitive  conditions.  Competitive  rates  generally 
were  increased  under  General  Order  No.  308,  and  General  Order  No.  350 
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prescribed  reductions  in  the  tolls  which  were  increased  lander: Oeneral  Order  No. 
308  without  any  such  qualification.  :  Further,;  as  already  pointed  out  herein, 
rates  were  published  in  the  N.  P.  tariff  to  which  the  submission  as  to  the  com- 
petitive nature  thereof  does  not  apply.  The  reference  in  General  Order  No.  350 
to  "  domestic  "  freight  rates  was' simply  to  exclude  from  the  application  of  this 
order  the  export  rates  covered  by  the  Board's  General  Order  No.  304. 

It  is,  therefore,  my  opinion  that  the  rates  published  in  Northern  Pacific 
tariff  d.  R.  C.  No.  541  should  have  been  made  effective  December  1,  1921,  under 
the  provisions  of  the  Board's  General  Order  No.  350,  and  that  the  Northern 
Pacific  and  other  interested  carriers  should  be  authorized  to  make  refund  on 
shipments  made  between  December  1,  1921,  and  January  9,  1922,  of  the 
difference  between  the  freight  charges  based  on  the  higher  rates  assessed  and  the 
rates  which  were  published  to  become  effective  January  9,  1922. 

Chief  Commissioner  Carvell  and  Commissioner  Lawrence  concurred,  and  the 
Report  was  adopted  as  the  judgment  of  the  Board. 

Ottawa,  February  7,  1923. 


ORDER  No.  33407 

In  the  matter  of  the  Application  of  the  Minnesota  and  Ontario  Paper  Company, 
of  International  Falls,  Minnesota,  for  an  Order  declaring  that  the  rates 
on  newsprint  paper  from  Fort  Frances,  Ontario,  to  stations  in  Western 
Canada,  in  Northern  Pacific  Tariff,  C.R.C.  No.  541,  effective  January  9, 
1922,  should  have  been  effective  December  1,  1921,  under  the  provisions 
of  General  Order  No.  350;  and  for  a  direction  to  the  Northern  Pacific 
Railway  Company  to  make  reparation  on  shipments  between  the  said 
dates. 

File  No.  31214.19 

Saturday,  the  3rd  day  of  March,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winni- 
peg, October  2,  1922,  the  applicant  company,  the  Northern  Pacific  Railway 
Company,  and  the  Canadian  Pacific  Railway  Company  being  represented  at 
the  hearing,  and  what  was  alleged;  and  upon  the  report  and  recommendation 
of  its  Chief  Traffic  Officer — 

The  Board  declares :  That  the  rates  published  in  the  Northern  Pacific 
Railway  Company's  tariff,  C.R.C.  No.  541,  should  have  been  made  effective 
December  1,  1921,  under  the  provisions  of  the  general  order  of  the  Board  No. 
350. 

And  the  Board  orders:  That  the  Northern  Pacific  Railway  Company  and 
other  interested  railway  companies  be,  and  they  are  hereby,  authorized  to  make 
refund  on  shipments  made  between  December  1,  1921,  and  January  9,  1922, 
of  the  difference  between  the  freight  charges  based  on  the  higher  rates  assessed 
and  the  rates  which  were  published  to  become  effective  January  9,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner.* 
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Mileage  Rates  on  Traffic  Subject  to  a  Through  Joint  Movement  Over 

i        Two  Lines 
MEMORANDUM  OF  THE  BOARD 

File  26025.12 

Upon  it  appearing  from  complaints  filed  informally  with  the  Board  that 
some  freight  traffic  moving  under  mileage  rates  over  two  lines  of  railway  was 
being  subjected  to  rates  disproportionate  to  what  should  be  involved  for  such 
two-line  hauls,  this  being  brought  about  by  the  combination  of  the  local  mileage 
rates  of  each  company  to  and  from  junction  points,  at  the  direction  of  the  Board 
its  Chief  Traffic  Officer  wrote  the  principal  railways  in  Eastern  Canada  under 
date  of  December  20,  1922,  a  letter  reading  in  part  as  follows: — 

"  From  time  to  time  cases  are  brought  to  the  attention  of  the  Board 
indicating  the  unreasonableness  of  the  combination  of  local  rates  to  and 
from  junction  points  when  applied  to  a  through  joint  movement.  Very 
frequently  the  movements  concerned  involve  commodities  on  which  a 
mileage  scale  of  rates  is  published. 

u  I  attach  a  letter  from  Mr.  J.  A.  McLachlin,  Dresden,  Ont.,  together 
with  freight  bill,  which  covers  a  case  in  point.  This  was  a  shipment  of 
building  brick  from  Milton  to  Eddys,  and  was  charged  the  published 
through  10th  class  rate  of  22  cents.  The  carriers  publish  a  mileage  scale 
of  rates  on  brick  which  is,  roughly  speaking,  about  one-third  lower  than 
the  10th  class  rate,  but  on  a  joint  movement  such  as  referred  to,  the 
shipper  frequently  receives  no  benefit  whatever  from  these  lower  pub- 
lished mileage  rates.  In  this  case  the  mileage  rate,  Milton  to  St.  Thomas, 
90  miles,  is  12  cents;  and  from  St.  Thomas  to  Eddys,  54  miles,  10  cents, 
or  a  total  of  22  cents,  which  is  the  same  as  the  published  through  10th 
class  rate. 

"  It  will  be  observed,  therefore,  that  on  such  joint  movements  not 
only  is  the  shipper  deprived  of  any  benefit  from  the  reduced  mileage  rates 
established,  but  that  the  customary  tapering  of  the  rate  for  the  longer 
haul  is  also  absent  by  reason  of  the  application  of  the  combination  of 
rates  based  on  the  scale  applying  for  the  shorter  mileage  of  each  carrier. 

"  In  some  instances  this  situation  is  met  by  the  carriers  providing  in 
their  tariffs  for  a  reduction  in  the  mileage  rates  on  shipments  to  and  from 
points  on  connecting  lines.  For  example,  deductions  are  made  in  the 
mileage  rates  to  and  from  connecting  lines  when  no  through  rates  are  in 
effect  on  the  following  commodities: — 

Agricultural  limestone,  Grain  and  grain  products, 

Cordwood  and  slabs,  Lumber, 

Cordwood  for  excelsior  manufacture,    Sugar  beets. 

Fertilizer, 

"No  deduction  is  made  from  the  mileage  rates  on  a  number  of  other  com- 
modities, however,  such  as  the  following: — 
Beet  pulp,  Stone, 
Peat,  Gravel, 
Ice,  Sand, 
Scrap  iron,  steel  and  tin  (also  when    Drain  and  roofing  tile, 

mixed  with  bones),  Sewer  pipe, 

Iron  ore,  Lime, 
Scrap  paper,  Plaster, 
Kindling  wood,  Brick, 
Coal,  Paving  blocks, 

Clay,  Live  stock, 

Cinders  Potatoes. 
Slag, 
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"  I  would  be  pleased  to  have  you  give  consideration  to  this  matter 
and  advise  if  you  do  not  think  the  companies  should  at  least  make 
deductions  with  respect  to  traffic  to  and  from  connecting  lines,  on  the 
commodities  with  respect  to  which  there  is  at  present  no  such  tariff  pro- 
vision, which  will  correspond  with  what  is  provided  for  in  the  case  of  the 
mileage  rates  on  the  other  named  commodities  where  deduction  is  made." 
The  companies  have  replied  under  date  of  January  30,  1923,  by  letter 
reading: — 

"  Referring  to  your  reference  TD-14202,  Red.  26025  12,  in  relation 
to  deductions  from  local  mileage  rates  on  traffic  to  and  from  connecting 
lines. 

"  I  desire  to  say  that  this  matter  was  given  consideration  by  the 
carriers  at  a  meeting  last  week  and  the  following  minute  recorded: — 

"  MILEAGE  RATES  ON  TRAFFIC  TO  AND  FROM  CONNECTING  LINES 

"  Roads  interested  announced  that  effective  on  legal  notice  they 
would  amend  their  local  mileage  tariffs  to  provide  that  on  traffic 
delivered  to  or  received  from  connecting  lines  the  following  deductions 
would  be  made: — 

"  When  the  rate  to  and  from  the  junction  point  is  over  7J  cents 
per  100  pounds,  deduct  1  cent  per  100  pounds. 

"  When  the  rate  to  and  from  the  junction  point  is  74  cents  per 
100  pounds  or  less,  deduct  J  cent  per  100  pounds — subject  to  a 
minimum  of  4  cents  per  100  pounds. 

"  It  was  understood  that  this  would  not  conflict  or  change  any 
tariffs  now  in  effect  providing  for  different  deductions. 
"  The  amendments  necessary  to  the  tariffs  will  be  made  in  due 
course." 

This  action,  it  will  be  observed,  will  provide  for  a  considerable  measure  of 
relief,  not  hitherto  available,  covering  future  movements  of  the  character 
described  on  the  list  of  commodities  named. 


Application  of  Western  Canada  Flour  Mills  Company,  Limited,  Calgary,  Alta., 
for  riding  of  the  Board  in  the  matter  of  claim  made  against  the  Canadian 
National  Railways  in  connection  with  charge  for  out-of-line  or  additional 
haul  on  Grain  originally  shipped  from  Redland,  Alta.,  to  Calgary,  Alta., 
and  later  reshipped  to  Vancouver,  B.C. 

File  8641.28 

REPORT  OF  CHIEF  TRAFFIC  OFFICER  OF  THE  BOARD 

The  tariff  which  is  here  in  question  is  Canadian  National  Railways'  C.R.C. 
No.  W-135,  which  made  provision  for  the  reshipment  from  Calgary  to  Van- 
couver, within  six  months  after  date  of  receipt  at  Calgary,  of  grain  which  had 
been  shipped  at  local  rates  from  certain  territory  into  Calgary;  it  also  provided 
for  reshipment  of  the  milled  product  of  the  grain  under  the  same  provisions.  As 
the  originating  territory  is  east  or  north  of  Calgary,  it  means  that  on  a  ship- 
ment into  Calgary  over  the  Canadian  National  Railways,  and  subsequently 
reshipped  to  Vancouver,  the  initial  movement  of  the  grain  into  Calgary  involves 
an  out-of-line  or  back  haul,  or,  in  other  words,  an  additional  haul  beyond  what 
would  be  involved  in  the  movement  of  the  grain  direct  from  the  original  point 
of  origin  to  Vancouver.  The  item  in  the  tariff  regarding  which  the  controversy 
has  arisen,  and  with  respect  to  which  an  interpretation  is  desired,  is  that  dealing 
with  the  rate  to  be  charged  when  the  grain  is  reshipped  from  Calgary,  and 
reads  as  follows: — 

"  Remainder  of  through  rate  in  effect  on  date  of  original  shipment 
from  point  of  origin  of  Grain  to  Vancouver,  New  Westminster,  Sidney 
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or  Victoria,  B.CW  plus  one  cent  per  100  pounds  for  terminal  service  at 
Calgary,  Alta.,  and  the  following  charges  for  additional  haul;" 

As  1  read  applicant's  letter,  their  submission^  in  substance,  might  be  said 
to  be  that  the  foregoing  clause  should  be  considered  as  divided  into  two  parts, 
and  only  the  wording  thereof  preceding  the  word  "  plus  U  has  any  bearing,  or 
should  be  considered,  when 'computing  the  "remainder  of  through  rate  ". 

The  shipping  point  here  involved  is  Redland,  a  station  57-8  miles  northeast 
of  Calgary,  and  I  will  deal  with  the  matter  as  concerns  this  shipping  point, 
although  exactly  the  same  principle  governs  from  any  other  station  mentioned 
in  this  item  in  this  or  other  tariffs  similiarly  worded.  I  am  also  taking  the  rates 
that  were  in  effect  at  the  time  of  the  movement  specifically  referred  to  in  appli- 
cant's letter.  When  the  grain  is  originally  shipped,  it  moves  as  a  local  shipment 
from  Redland  to  Calgary,  and  at  the  local  mileage  grain  rate  of  12  cents.  This 
may  or  may  not  complete  the  whole  transaction  so  far  as  transportation  is  con- 
cerned, this  depending  upon  whether  the  grain,  or  product  thereof,  is  disposed 
of  locally  at  Calgary,  or  is  subsequently  reshipped  under  the  tariff  provision 
made  therefor.  If  reshipped  to  Vancouver  within  six  months,  the  original  move- 
ment again  comes  into  play,  and  the  transaction  becomes,  from  the  standpoint 
of  the  rate  and  as  I  read  "the  tariff  provisions,  to  all  intents  and  purposes  a 
shipment  from  Redland  to  Vancouver,  via  Calgary,  as  of  the  date  of  the 
original  shipment  from  Redland  to  Calgary.  That  is  to  say,  the  through  rate 
would  be  made  up: — 

Rate  in  cents 
per  100  lbs. 


Redland  to  Vancouver   46 

Charge  or  rate  for  out -of -line  haul   3 

Stop-off  charge   1 

Total  through  rate   50 

Deduct  local  rate  originally  paid,  Redland  to  Calgary   12 


Remainder  of  through  rate  charged  on  re-shipment  from  Calgary   38 


It  seems  to  me  there  is  no  question  but  that  the  definition  of  "  toll  "  or 
w  rate  "  in  subsection  32  of  section  2  of  the  Railway  Act  includes  the  charge 
for  the  additional  haul,  and  that  consequently  such  a  charge  is  embraced  in  the 
term  "  through  rate,"  as  here  used  in  the  tariff.  Certainly,  the  out-of-line  haul 
charge  is  not,  standing  by  itself,  either  a  local  rate  or  a  through  rate:  it  is  only 
a  factor  in  one  sense,  viz.,  on  a  milling-in-transit  shipment  from  Redland  to 
Vancouver,  via  Calgary,  it  is  that  factor  of  the  through  rate  which  represents 
the  charge  for  the  haul  out  of  the  direct  line.  It  is  used  solely  in  order  to 
enable  the  through  rate  to  be  computed  on  a  shipment  of  the  character  described. 
I  am  of  the  opinion  that  when  used  only  as  a  factor  of  a  through  rate,  it  cannot 
be  other  than  a  part  of  and  included  in  the  term  "  through  rate,"  as  used  in  the 
tariff,  and,  of  course,  the  tariff  clearly  stipulates  the  through  rate  applicable 
is  that  in  effect  on  the  date  of  the  original  shipment  from  Redland  to  Calgary. 

At  the  time  this  shipment  moved  from  Redland  to  Calgary,  the  charge  for 
out-of-line  or  additional  haul  was  3  cents  per  100  pounds.  After  this  move- 
ment, but  before  the  reshipment,  the  tariff  was  amended,  reducing  the  charge 
for  additional  haul  to  \\  cents.  The  applicant,  while  admitting  that  the  balance 
of  through  rate  as  of  date  of  original  shipment  from  point  of  origin  governs, 
takes  the  position  that  this  particular  factor  of  the  through  rate  should  be,  not 
what  it  was  on  the  date  of  original  shipment,  but  what  it  was  at  the  time  of 
reshipment.  For  the  reasons  above  outlined,  I  do  not  so  read  the  tariff.  I  agree 
with  the  statement  in  closing  portion  of  applicant's  letter  that  "  the  out-of-line 
haul  is  not,  in  the  writer's  opinion,  in  any  way  a  part  of  the  through  rate  until 
reshipment  of  the  grain  or  product  thereof,"  and  as  already  above  pointed  out, 
when  the  out-of-line  charge  does  become  a  part  of  the  through  rate,  this  means 
the  through  rate  (and  the  through  rate  must  surely  of  necessity  include  the 
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whole,  viz.,  all  factors  thereof  )  as  in  effect  on  -date  of  original  •  shipment/ from 
point  of  origin  of  the  grain. 

I  would  also  point  out  that  the  additional  or  back  haul  movement  has  not 
been  completed  until  after-  the  ^shipment  from  Calgary.  -  Applicant  must  admit 
that  the  initial  back  haul  movement  from  Rediand  to  Calgary  was  performed  at 
a  time  when  the  tariff  provided  for  a  charge  of  3  cents  per  100  pounds,  and  as 
the  transaction  must  be  treated  »as  one  through  movement  in  order  to  obtain 
the  benefit  of  the  through- rate,  I  do  not  see  how  the  out-of-line  movement 
could  be  settled  on  the  basis  of  one  charge  for  one  portion  of  it  and  a  different 
charge  for  the  balance. 
Ottawa,  February  12,  1923. 

W.  E,  CAMPBELL, 
The  Board  concurred  in  the  report.  Chief  Traffic  Officer. 

Application  of  the  Canadian.  National  Railways,  under  section  179,  for  leave  to 
close  the  Divisional  Point  at  Jasper,  Alberta,  and  consolidate  it  with  the 
existing  terminal  facilities  at  Lucerne,  in  the  Province  of  British  Columbia. 

File  No.  28025 

.  JUDGMENT 
Hon.  F.  B.  Carvell,  Chief  Commissioner: 

This  case  arose  from  the  application  of  the  Canadian  National  Railways, 
under  date  of  July  7,  1922,  asking  for  leave  "  to  close  the  divisional  point  at 
Jasper  and  consolidate  it  with  the  existing  terminal  facilities  at  Lucerne 

This  application  was  supported  by  a  memorandum,  dated  the  5th  day  of 
June,  setting  forth  the  reasons  for  deciding  in  favour  of  Lucerne,  as  follows: — 

First. — The  more  satisfactory  length  of  runs  from  a  practicable  standpoint, 
having  regard  to  the  aggregate  length  and  percentage  of  gradients  on  each  sub- 
division. 

Second. — The  better  distribution  of  aggregate  tonnage  for  freight  trains 
between  the  respective  terminals. 

Third. — The  relative  amount  of  traffic  handled  over  respective  lines. 

In  the  application  the  railway  company  asked  the  Board,  "  if  there  was 
no  operating  objection  which  the  Board  felt  they  should  take  notice  of,"  to  issue 
immediate  approval  of  the  change  and  consolidation,  with  the  proviso  that  the 
company  properly  compensate  such  of  its  employees  as  were  occasioned  financial 
loss  by  reason  of  the  change  of  residence. 

The  question  of  financial  loss,  I  take  it,  plays  no  material  part  in  arriving 
at  a  conclusion  in  this  case,  because  under  the  provisions  of  section  179  of  the 
Railway  Act  it  is  provided  that  the  company  shall  not  ....  abandon  any 
station  or  divisional  point,  or  create  a  new  divisional  point,  which  would  involve 
the  removal  of  employees,  without  leave  of  the  Board,  and  where  any  such 
change  is  made  the  company  shall  compensate  its  employees  as  the  Board  deems 
proper,  for  any  financial  loss  caused  to  them  by  change  of  residence  necessitated 
thereby. 

It  is  well  known  that  both  the  Grand  Trunk  Pacific  and  the  Canadian 
Northern  Railways  paralleled  each  other,  in  many  cases  so  close  together  that 
they  formed  practically  one  double-track  railway,  all  the  way  from  Edmonton, 
through  the  Yellowhead  Pass,  to  Red  Pass  Junction,  it  being  the  point  where 
they  diverged;  the  Grand  Trunk  Pacific  going  northwesterly  to  Prince  Rupert, 
and  the  Canadian  Northern  southwesterly  to  Vancouver. 

In  the  construction,  the  Grand  Trunk  Pacific  chose  Jasper,  which  is  17 
miles  east  of  the  summit  of  the  Yellowhead  Pass,  as  their  divisional  point  in 
that  particular  locality;  and  the  Canadian  Northern  chose  Lucerne,  which  is 
5  miles  west  of  the  divide,  as  their  divisional  point;  the  two  being  22  miles 
apart. 
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When  the  two  roads  became  merged  into  one,  under  the  ownership  of  the  • 
Canadian  National  Railways,  it  became  evident  to  all  parties  concerned  that 
either  one  or  the  other  of  these  points  must  be  abandoned,  as  a  divisional  point, 
because  there  would  be  no  justification  from  an  operating  standpoint  for  main- 
taining the  two.  This ,  naturally,  raised  a  storm  of  protests  from  the  residents 
of  both  localities  against  the  change  being  made  in  favour  of  the  other;  and 
while  matters  of  this  kind  would  generally  be  matters  to  be  decided  by  the 
railway  itself,  the  Board  felt  there  was  so  much  involved  that  some  further 
investigation  should  be  had  and  accordingly,  when  the  Board  went  west  in 
September,  hearings  were  held  at  both  Jasper  and  Lucerne,  on  the  12th  day 
of  September  last,  at  which  Messrs.  Heaman  and  Cameron  appeared  for  the 
Canadian  National  Railways;  Mr.  R.  E.  McLaughlin  appeared  for  the  citizens 
of  Jasper;  Messrs.  J.  A.  Cameron,  conductor  of  the  Canadian  National  Rail- 
ways, and  C.  W.  Blackstock  appeared  for  Lucerne;  Messrs.  M.  McKenzie  and 
E.  B.  Duke  appeared  for  the  engineers  and  firemen,  and  Mr.  John  Callaghan 
appeared  for  the  province  of  Alberta. 

Practically  everything  was  said  by  the  respective  parties  which,  in  my  judg- 
ment, could  be  said  for  the  merits  of  the  proposals  which  they  supported,  and  I 
was  particularly  pleased  that  the  representatives  of  the  two  communities,  as 
well  as  of  the  employees,  confined  their  arguments  purely  to  the  operating  ques- 
tion involved,  and  made  no  comparisons  between  the  two  places  from  any  other 
standpoint;  and,  therefore,  in  arriving  at  a  conclusion  I  feel  the  Board  should 
consider  the  case  only  from  the  same  standpoint. 

An  element  of  some  importance,  although  not  a  major  one,  is  the  invest- 
ments already  made  at  each  of  these  divisional  points,  arid  from  an  exhibit  filed 
by  Mr.  Heaman,  the  railway  company  claims  that  the  investment  at  Jasper  is 
$240,910,  with  a  storage  capacity  in  yards  of  240  cars;  and  the  investment  at 
Lucerne  is  $83,840,  with  a  storage  capacity  in  yards  of  200  cars. 

These  figures  are  not  very  different  from  those  given  by  Mr.  Callaghan, 
who  claimed  that  if  the  terminals  were  consolidated  at  Lucerne  the  loss  would 
be  $285,000;  and  if  at  Jasper,  the  loss  would  be  $70,000. 

It  was  stated  at  Jasper  by  Mr.  Heaman  that  there  were  thirty -three  families 
at  both  places,  who  owned  their  own  homes;  but,  it  was  also  stated  by  Mr. 
Blackstock  at  Lucerne  that  there  were  fifty-six  or  fifty-eight  families,  who 
owned  homes  at  that  point.  This  statement  is  also  found  in  Mr.  Hungerford's 
memorandum,  and  we  have  no  further  evidence  upon  the  question,  excepting  in 
the  statement  submitted  by  Mr.  Callaghan,  where  the  value  of  employees' 
houses  at  Jasper  was  placed  at  $60,000,  and  at  Lucerne  $20,000. 

It  was  submitted  that  the  water  supply  at  Jasper,  while  not  actually 
deficient,  was  not  as  good  as  that  at  Lucerne ;  but,  as  I  viewed  the  discussion, 
it  was  more  a  question  of  improving  the  dam  at  the  lake  and  possibly  increasing 
the  pipe  line,  than  a  shortage  of  water.  However,  in  answer  to  this  proposal,  it 
was  stated,  by  Mr.  Callaghan  that  if  more  water  became  necessary,  it  would 
not  be  an  expensive  matter  to  pump  the  same  from  the  river  in  times  of  low 
water,  in  the  months  of  December,  January  and  February. 

This,  I  think,  brings  us  to  a  consideration  of  the  actual  operating  condi- 
tions upon  the  road,  considered  from  the  standpoint  of  either  one  or  the  other 
being  chosen  as  a  divisional  point. 

The  divisions,  east  and  west,  with  Jasper  as  a  divisional  point,  would  be: — 


Edson  to  Jasper   106.3  miles 

Blue  River  (on  C.N.R.  to  Vancouver)  to  Jasper   132.9  " 

McBride  (on  G.T.P.  to  Prince  Rupert)  to  Jasper   107.9  " 

and  taking  Lucerne  as  a  divisional  point,  the  divisions  would  be: — 

Edson  to  Lucerne   128.5  miles 

Blue  River  to  Lucerne   IK). 7  " 

McBride  to  Lucerne   85.7  " 
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It  seems  to  me  these  figures  do  not  bear  out  the  first  reason  set  forth  in 
the  memorandum  from  Mr.  Hungerford,  namely,  that  more  satisfactory  length  of 
runs  from  a  practicable  standpoint,  having  regard  to  the  aggregate  length  and 
percentage  of  gradients  on  each  subdivision,  would  be  obtained. 

With  a  full  tonnage  train  it  is  now  a  very  hard  division  from  Edson  to 
Jasper,  106-4  miles;  but  if  the  divisional  point  is  changed  from  Jasper  to 
Lucerne,  making  the  division  128-6  miles,  this  will  add  about  17  miles  of  a 
•5  grade  to  the  end  of  a  westbound  trip. 

Against  this,  if  the  divisional  point  is  made  at  Jasper,  in  the  eastbound 
movement  the  last  17  miles  will  be  on  a  descending  grade,  consequently  easier  on 
both  the  men  and  the  engine. 

Making  Lucerne  the  divisional  point  does  not  seem  to  be  in  the  interests 
of  the  railway  company  or  the  employees  in  train  service,  particularly  the 
enginemen,  for  the  following  reasons: — 

If  the  divisional  point  is  at  Jasper,  you  start  west  with  an  engine  fresh  from 
the  roundhouse,  where  it  has  recently  undergone  any  necessary  repairs  and  is  in 
the  best  of  condition  to  take  the  maximum  tonnage  train  over  the  grade  without 
difficulty.  The  enginemen  are  also  starting  out  in  good  condition  after  having 
their  usual  rest  from  a  former  trip.  The  engine  having  been  repaired,  fire 
cleaned,  etc.,  they  experience  no  difficulty  in  furnishing  a  full  head  of  steam, 
which  enables  them  to  handle  with  ease  a  full  tonnage  train.  But,  on  the  other 
hand,  if  the  divisional  point  be  at  Lucerne,  a  westbound  train  leaves  Jasper  with 
the  enginemen  already  tired  after  going  over  106-4  miles  of  a  very  hard  run 
with  an  engine  which  is,  to  say  the  least,  not  in  the  best  of  condition — the  fire 
dirty  and,  in  many  cases,  very  badly  clinkered;  and  in  numerous  instances  the 
supply  of  sand  about  exhausted,  with  about  17  miles  of  heavy  grade  to  the 
summit. 

Therefore,  if  the  divisional  point  were  at  Jasper,  I  believe  the  company 
would  economize  both  in  man  and  locomotive  power. 

From  the  evidence  comparisons  have  been  made  as  to  the  haulage  capacity 
of  an  engine  with  Lucerne  and  Jasper  as  divisional  points,  and  for  the  purpose 
of  these  illustrations,  the  engine  capacity  used  is  35  per  cent. 

I  have  not  considered  the  westbound  haulage  for  the  reason  that  it  is 
descending  grade  generally,  and  the  preponderance  of  the  loaded  car  movement 
is  eastbound. 

The  tonnage  rating  out  of  McBride  is  2,050  tons,  reducing  at  Tete  Jaune  to 
1,050  tons,  and  increasing  at  Red  Pass  Junction  to  1,345  tons,  with  a  further 
increase  out  of  Lucerne  to  1,815  tons,  which  holds  as  far  as  Jasper. 

The  rating  out  of  Blue  River,  for  the  controlling  grade,  is  1,235  tons. 

The  distances  are:  McBride  to  Lucerne,  85-7  miles;  and  Jasper,  107-7  miles; 
and  from  Blue  River  to  Lucerne,  110-7  miles;  and  Jasper,  132-9  miles. 

I  have  calculated  on  using  a  helper  engine  from  Tete  Jaune  to  Lucerne  and 
Tete  Jaune  to  Jasper,  in  the  illustrations.  To  handle  one  train  from  McBride 
and  two  from  Blue  River,  including  the  sending  out  of  the  helper  from  Lucerne 
to  Tete  Jaune,  the  three  trains  carrying  a  total  of  4,520  tons,  all  into  Lucerne, 
401-5  engine  miles  are  used.  To  haul  the  same  tonnage  from  Lucerne  to  Jasper 
in  two  trains,  one  with  1,815  tons  and  the  other  with  2,705  tons  (two  engines), 
66-4  engine  miles  are  used;  and  with  the  return  of  the  helper  to  Lucerne  makes 
a  total  of  499  1  engine  miles. 

Again,  to  move  the  same  trains  to  Jasper  direct  uses  a  total  of  508-5  engine 
miles,  or  a  balance  of  9-4  in  favour  of  the  first  illustration.  If,  however,  the 
constructive  mileage  McBride  to  Lucerne  of  15  miles  is  considered,  it  makes  the 
showing  514  miles,  and  one  might  reasonably  consider  that  for  the  helper  service, 
Lucerne  to  J asper  and  return,  might  come  at  a  time  when  it  would  mean  paying 
100  miles  for  the  short  trip,  which  would  make  the  total  considerably  higher 
than  the  illustration  of  making  Jasper  the  terminal. 


What  impressed  me,  however,  more"  than  any  of  the  highly  technical 
evidence  hereinbefore  referred  to  was  the  outstanding  fact  that,  if  Lucerne  were 
established  as  a  divisional  point,  then  the  summit -has  to  be  approached  from  the 
east  for  the  last  8  miles  on  a  -5  grade,  and  from  the  west  on  a  -7  grade,  because 
in  doing  so  the  grade  of  the  Canadian  National  has  been  used  for  some  miles  on 
each  side  of  the  summit;  and  at  Lucerne  it  is  8  feet  higher  than  the  grade  of  the 
Grand  Trunk  Pacific.  Whereas  the  grade  of  the  *  Grand  Trunk  Pacific  line, 
approaching  the  summit  from  both  east  and  west,  is  only  four-tenths  of  one 
per  cent. 

I  am  aware  that  the  Grand  Trunk  Pacific  line  has  been  abandoned  for  some 
miles  in  this  vicinity  and  if  ever  re-established,  some  expense  would  be  necessary 
in  doing  so;  but  it  is  my  opinion  that  this  Board  should  do  nothing  which  would 
practically  tie  the  hands  of  the  railway  company  for  all  time  and  prevent  them 
from  using  the  four-tenths  grade  of  the  Grand  Trunk  Pacific  through  the 
Yellowhead  Pass,  which  has  been  produced  only  by  the  expenditure  of  millions 
of  dollars  of  public  money. 

If  the  divisional  point  wrere  placed  at  Jasper,  which  is  on  the  Grand  Trunk 
Pacific  original  line,  it  would  still  leave  the  railway  company  free,  if  at  any 
time  in  the  future  business  was  sufficiently  great  to  justify  the  abandonment  of 
the  present  locations,  to  take  the  old  Grand  Trunk  Pacific  grade,  thus  actually 
crossing  the  Rocky  mountains  on  a  four-tenths  grade. 

I  am  aware  that  west  of  the  summit  there  is  a  one  per  cent  grade  from  Tete 
Jaune  to  Red  Pass  Junction,  a  distance  of  about  20  miles,  and  on  the  Canadian 
Northern  line  there  are  two  -7  grades  between  Blue  River  and  Red  Pass 
Junction,  both  of  which  are  pointed  out  as  reasons  why  there  would  be  nothing 
gained  by  going  back  to  the  Grand  Trunk  Pacific  grades  on  the  summit;  but 
that  phase  of  the  question  has  been  already  discussed  and,  I  think,  satisfactorily 
answered. 

I  also  realize  that,  during  the  war,  for  the  purpose  of  obtaining  rails  for 
our  army  in  France,  it  became  necessary  to  consolidate  these  two  roads,  and  a 
very  difficult  problem  faced  the  engineers  who  had  the  work  in  charge.  They 
had  the  natural  prejudices  and  sympathies  of  the  officials  of  both  companies  to 
contend  with,  and  the  local  sympathies  of  the  communities  on  each  of  these 
lines  of  railway.  They  had  to  some  extent  business  conditions  to  contend  with; 
and,  therefore,  it  has  never  been  contended  that  the  consolidation,  as  we  now 
find  it,  was  based  strictly  upon  the  best  line  from  a  purely  operating  standpoint. 
If  it  had,  it  seems  to  me  there  could  be  no  question  but  that  the  Grand  Trunk 
Pacific  line  would  have  been  adopted  throughout.  In  fact  it  was  admitted  at  the 
hearing  that  the  Grand  Trunk  Pacific  line  is  much  the  better  freight  line.  With 
the  exception  of  the  pusher  grade  from  Tete  Jaune  to  Red  Pass  Junction,  in  no 
place  does  this  grade  exceed  four-tenths  of  one  per  cent  from  the  Pacific  ocean 
to  Edmonton. 

For  these  reasons,  I  think  the  application  should  be  refused,  and  the 
divisional  point  should  be  consolidated  at  Jasper,  in  the  province  of  Alberta ;  and 
an  order  issued  accordingly ;  the  work  to  commence  not  later  than  the  1st  day  of 
April  next  and  to  be  completed  not  later  than  the  1st  day  of  October  next;  the 
financial  loss,  if  any,  involved  by  the  removal  of  employees  from  Lucerne  to 
Jasper  to  be  paid  by  the  company.  If  in  any,  or  all  cases,  they  are  unable  to 
agree  as  to  the  actual  loss  of  money,  then  the  same  to  be  settled  by  the  Board 
by  such  means  as  it  may  think  proper. 

Ottawa,  February  27,  1923. 

Commissioner  Lawrence  concurred. 
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ORDER  No.  33402  m 

In  the  matter  of  the  application  of  the  Canadian  National  Railway -  Company, 
hereinafter,  called  the  "  applicant  company,'7  under  Section  179  of  the 
.  Railway  Act,  1919,  for  authority  to  close  the  Divisional  Point  at  Jasper, 
Alberta,  and  consolidate  it  with  the  existing  terminal  facilities  at 
Lucerne,  British  Columbia. 

File  No.  28025 

Saturday,  the  3rd  day  of  March,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  at  Lucerne, 
September  12,  1922,  the  applicant  company,  citizens  of  Lucerne,  and  firemen 
of  the  applicant  company  being  represented  at  the  hearing,  and  what  was 
alleged, — 

The  Board  orders:  That  the  application  to  close  the  divisional  point  at 
Jasper,  in  the  province  of  Alberta,  be  refused;  the  divisional  point  to  be  con- 
solidated at  Jasper,  in  the  province  of  Alberta;  the  work  to  commence  not  later 
than  the  1st  day  of  April,  1923,  and  to  be  completed  not  later  than  the  1st  day 
of  October,  1923;  the  financial  loss,  if  any,  involved  by  the  removal  of 
employees  from  Lucerne  to  Jasper  to  be  paid  by  the  applicant  company;  and 
in  case  of  dispute  as  to  such  actual  loss  of  money,  the  same  to  be  settled  by  the 
Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33406 

In  the  matter  of  the  application  of  the  Municipal  District  of  Hays,  No.  338,  in 
the  Province  of  Alberta,  for  an  Order  directing  the  Canadian  National 
Railway  Company  to  provide  a  station  agent  at  Ardley,  Alberta. 

File  No.  4205  251 

Wednesday,  the  28th  day  of  February,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of 
the  railway  company, — 

The  Board  Orders:  That  the  Canadian  National  Railway  Company  be,  and 
it  is  hereby  required,  on  or  before  the  1st  day  of  April,  1923,  to  appoint  and 
maintain  a  station  agent  at  Ardley,  in  the  province  of  Alberta. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33409 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  <( Applicant  Company/'  for  authority  to  close  its 
station  at  Hydro,  Ontario. 

File  No.  4205-345 

Saturday,  the  3rd  day  of  March,  A.D.  1923. 

<^ 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and 
the  consent  of  the  Hydro-Electric  Power  Commission  of  Ontario  and  of  the  city 
of  Port  Arthur,  filed, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  close  its  station  at  Hydro,  in  the  province  of  Ontario. 

F.  B.  CARVELL, 

Chief  Commissioner. 


OR,DER  No.  33413 

In  the  matter  of  the  applications  of  the  Board  of  Trade  of  the  City  of  Toronto; 
Canners  Seeds,  Limited,  of  Wellington,  Ontario;  James  M.  Squier  & 
Son,  of  Lindsay,  Ontario;  H.  Sculthorp  &  Son,  of  Port  Hope,  Ontario; 
and  John  Hume  &  Son,  of  Port  Hope,  for  an  Order  suspending  Supple- 
ment No.  12  to  the  Canadian  National  Railway  Company's  (Grand 
Trunk)  Tariff,  C.R.C.  No.  E-4411,  which  provides  for  an  amendment 
confining  the  milling  in  transit  arrangement  to  apply  on  shipments  oj 
wheat,  oats,  barley,  rye,  corn  and  buckwheat. 

File  No.  32560 

Tuesday,  the  6th  day  of  March,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  applications  and  oq 
behalf  of  the  railway  company, — 

The  Board  orders:  That  the  said  Supplement  No.  12  to  the  Canadian 
National  Railway  Company's  (Grand.  Trunk)  Tariff,  C.R.C.  No.  E-4411,  be, 
and  it  is  hereby,  suspended  as  from  March  2,  1923,  with  leave  to  the  said 
railway  company  to  make  formal  application  to  the  Board  to  cancel  the  milling 
in  transit  arrangement  on  peas. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Closing— Station — Les  Eboulements,  P.Q. — Quebec  Saguenay  Ry   269 

Coalhurst,  Alta. — District  Board  of  Trade — Station  facilities   259 

Cobourg,  Ont. — Protection — William  St. — G.T.R.  level  crossing — Provincial  High- 
ways— Twp.  of  Hamilton   83 

Coker,  J.  S. — Cainsville,   Ont. — Further    compensation — Brantford    &  Hamilton 

Electric  Ry.  Co. — Damage  to  lands   75 

Commodity  cream  rates  on  homogenized  cream — Saskatchewan  Creamery  Co.  of 

Moose  Jaw,  et  al   210 

Commodity  Express  rates — Cancellation — Between  points  in  Eastern  Canada  . .  . .  305 
Commodity  .rates — Fresh  apples  shipped  in  bushel  boxes — Dominion  Canners  Ltd., 

v.  C.N.  Rys   296,  298 

Compensation  (further) — J.  S.  Coker,  Cainsville,  Ont.,  v.  Brantford  &  Hamilton 

Electric  Ry.  Co   75 

Conmee  Jet. — Kashabowie  S.D. -Opening  for  traffic — Rowan  Revision — C.N.R...  194 
Connection— Mlge.  117.11  Boundary  S.D.  (G.T.P.  Branch  Lines)  and  Mlge.  67.26 

Lampman  S.D.  (C.N.  Rys.);  also  connection  mlge.  115.67  Boundary  S.D.  to 

mlge.  67.91  Lampman  S.D   263 

Cost — Distribution — Rebuilding  railway  bridge — St.  Charles  River,  P.Q. — Quebec 

&  Lake  St.  John  R.  Co.,  et  al   95 

Cowichan  S.D.,  C.N.  Rys.,  B.C.— Opening  for  traffic— Mlge.  52.5  to  69.4   110 

Crabs  in  ice — Express  rates — Vancouver  to  Toronto,  Hamilton  &  Fort  William — 

L.  Perrin  &  Co   156 

Cream — Express  rates  on  3-gal.  cans — Prairie  Provinces — Ruling   77 

Cream  cans  (empty) — Form  of  release — Left  on  station  platforms — Express  Traffic 

Assn   109 

Cream  (commodity)  rates  on  homogenized — Saskatchewan  Creamery  Co.  of  Moose 

Jaw,  Ltd.,  et  al. .  . .   210 

Cream,  pasteurized,  including  homogenized — Ruling — Saskatchewan  Creamery  Co. 

of  Moose  Jaw,  Ltd.,  et  al   210 

Crossing,  level — C.P.R.  tracks — Saskatchewan  and  Buchanan  Streets — R.M.  Assi- 

niboia,  Man   117 

Crossing,  pedestrian — C.P.R.  yards — Swift  Current,  Sask   295 

Crozier,  S.  J.— Cattle  Pass— Eganville  S.D.,  C.P.R   69 

Crushed  stone,  etc. — Milton  Pressed  Brick  Co.,  Ltd. — Minimum  c.l.— Canadian 

Freight  Assn   166 

D 

Dalley,  F.  F.  Co.  of  Canada,  Ltd.— Re  rates— Polish  (shoe  or  stove)   322 

Deckless  engines  in  road  service   24 

Delay  (undue)  in  transit — Demurrage  charges— Refund — Robin  Hood  Mills,  Ltd., 

v.  Canadian  Car  Demurrage  Bureau   251 

76637— If 
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Demurrage  charges — Lumber  shipped  from  U.S.  points  to  Canada — C.N.  Rys..  ..  110 
Demurrage  charges — Undue  delay  in  transit — Refund— Robin  Hood  Mills,  Ltd., 

v.  Canadian  Car  Demurrage  Bureau   251 

Demurrage  Penalties   61 

Demurrage  Rules  2,  3,  4 — Additional  time — Private  siding  owners — Canadian  Car 

Demurrage  Bureau  (Western  Lines)   103 

Discrimination — Minimum  c.l.  weights  on  sheep — Western  Canada  Livestock  Union  233 
Distribution — Cost — Rebuilding  railway  bridge — St.  Charles  River,  P.Q. — Quebec 

&  Lake  St.  John  Ry.  Co.,  et  al   95 

District  Board  of  Trade — Coalhurst,  Alta. — Station  facilities   259 

Diversion — Monachee  Road — Long  Lake  Indian  Reserve  No.  5,  B.C. — C.N.  Rys. 

— Approval   252 

Dominion  Canners,  Ltd.,  v.  C.N.  Rys. — Commodity  rates — Fresh  apples  shipped 

in  bushel  boxes   296,  298 

Dominion  Cartridge  Co.,  Ltd.,  Montreal — General  Interswitching  Order  re  Com- 
pany's siding  ait  Staynerville,  P.Q. — Ruling   9 

Dominion  Millers'  Assn.  v.  railway  companies — Re  2  cts.  v.  1  ct.  per  100  lbs.  stop- 
off  privilege — Milling  grain  in  transit — Export  to  foreign  port  .  ..  290,  291 

Draft  tubes — Shipments — Rating  applicable — Fort  Frances  Pulp  and  Paper  Co. 

and  C.N.  Rys.— Ruling   47 

Dried  peas — Milling  in  transit  privileges — Toronto  Board  of  Trade,  et  al..  . .  285,303 
Drouillard  Road,  Ford  City,  Ont. — Construction  second  track — Essex  Terminal 

Ry.  Co   72,  73 

E 

Eastern  Telephone  &  Telegraph  Co.— Tariff  C.R.C.  No.  2— Long  distance  rates 

— Approval . .  .   209 

E.  D    &  B.C.R.  Co. — Operation  of  trains — Increased  speed  limit — Mlge.  0  to 

mlge.  357   35 

E.D.  &  B.C.R.  Co. — Operation  of  trains— Increased  speed  limit — Mlges.  0  to  50.19, 

Grande  Prairie  Branch   39 

Elevator  siding — Residents,  Sclanders,  Sask.  v.  C.P.R.  Co   145 

Elgin  St.  Crossing,  St.  Thomas,  Ont— Protection— M.C.R   130 

Elora  Road' — Guelph — Additional  protection — Apportionment  cost — Guelph  Radial 

Railway  crossing  C.P.R.  tracks   199 

Empty  cream  cans  left  on  station  platform — Form  of  Release — Exp.  Traffic  Assn...  109 
E.  &  N.R.  Co. — Operation  new  bascule  bridge  across  northern  arm  Victoria  Har- 
bour—Johnson St.  bridge                                                                           307,  309 

Erickson,  B.C. — Location — Station — C.P.R. — Approval   55 

Erie  St.,  Leamington,  Ont. — Pavement — Windsor,  Essex  &  Lake  Shore  Rapid  Ry.  Co.  213 
Essex  Terminal  Ry.  Co. — Construction — Second  track — Drouillard  Road,  Ford  City, 

Ont   72,  73 

Estevan,  Sask. — Reapportionment  rental  costs  and  maintenance — Industrial  track 

— C.P.R  ■.   159 

Evaporated  milk  (bulk)  and  ice  cream  mix — Express  rates — Commodity  cream 

tariffs — National  Dairy  Council  of  Canada   151 

Excursion  rates — Annual  football  games — Queen's  University,  Kingston,  et  al..  ..  191 
Exemption  M.C.R.  Co. — Compliance  with  conditions  of  Sec.  154  (3)  Ry.  Act — 

Approval  by  Governor  in  Council  of  agreement  with  T.H.  &  B.R.  Co   7 

Explosives  and  other  dangerous  articles  by  freight — Regulations — Transportation.  62 

Explosives — Specifications — Shipping  containers — Transportation   322 

Export  rates  from  Southern  Ontario  to  U.S.  Atlantic  ports — M.C.,  T.H.  &  B., 

P.M.  and  Wabash  Ry.  Co's...   16,  19 

Express  rates — Fish  shipping  points  north  of  Edmonton  to  Chicago — Alberta 

Fish  Co   50,  63 

Express  rates — Cream  in  three-gallon  cans — Prairie  Provinces — Ruling   77 

Express  rates — Cream  from  American  Express  points — The  United  Farmers'  Co- 
operative Ltd.  (The  Toronto  Creamery)  v.  Dominion  Express  Co. — Ruling..  78 
Express  rates — Commodity— Cream — Applicable  to  homogenized  cream — Saskat- 
chewan Creamery  Co.  of  Moose  Jaw,  Ltd.,  et  al   210 

Express  Traffic  Assn. — Approval — Sup.  No.  6,  Express  Classification  No.  5....  92 

Express  Traffic  Assn. — Form  of  release — Empty  cans  left  on  station  platforms. .  109 

Express  Traffic  Assn. — Sup.  "  E  "  to  Express  Classification  No.  5 — Approval..  ..  Ill 

Express  Traffic  Assn. — Sup.  "F"  to  Express  Classification  No.  5 — Approval..  ..  123 

Extension  of  time — Completion  of  work — Station — Fort  Fraser,  B.C. — C.N.  Ry.  Co.  130 

Extension  Moy  Ave.  across  Essex  Terminal  Ry. — Windsor,  Ont   73 

Eye  Tests— Amendment  to  G.O.  94   27 
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Fabre,  Que. — Location — Station — Interprovincial  and  James  Bay  Ry.  Co. — Approval.  80 

Facilities — Station — District  Board  of  Trade,  Coalhurst,  Alta   259 

Fares — Reduction — Broadview  Ratepayers'  Assn.  v.  B.  C.  Electric  Ry.  Co.'s  Bura- 

aby  Lake  Line   138 

Farquriarson,  A.,  Fernie,  B.C. — Service  and  rates — Log  shipments — Fernie  to  Cal- 
gary—G.N.  &  CP.  Rys   189 

Forms,  contracts,  releases,  general   6 

Forms  of  contract  (general) — Bell  Telephone  Co. — Exchange — Toll  5,    12,  305 

Fort  Frances  Pulp  &  Paper  Co.  and  C.N.  Rys. — Rating — Shipment — Draft  tubes — 

Ruling   47 

Fort  Fraser,  B.C. — Location— Station — C.N.  Rys. — Approval   42 

Fort  Fraser,  BjC. — Extension  of  time  for  completion  of  work  on  station  bldg. — 

C.N.  Rys   130 

Fredericton,  N.B. — Location  station — C.P.R.  (New  Brunswick  Ry.  Co.) — Approval.  249 

Free  Transportation — Interpretation  word  "  Traffic  "   44,  47 

Freight  and  passenger  shelter — Abbott,  Sask. — C.N.  Rys. — Approval   168 

Freight  and  Express  Underwriters — Re  assessment  by  CP.R.  of  switching  charge 

of  Montreal  Harbour  Commrs   299,  301 

Freight  Mlge.  Tariff— Standard— C.R.C.  No.  E-608— C.N.  Rys.— Approval   40 

Freight  Mlge.  Tariff— Standard— C.N.  Rys.  C.R.C.  No.  W-325— Approval   41 

Freight  Mlge.  Tariff— Stan.— Central  Vermont  R.  Co.  C.R.C.  No.  1888— Approval . .  321 

Freight  Mlge.  Tariff— Stan.— Maine  Central  R.R.  Co.  C.R.C.  No.  C-2087— Approval.  320 
Freigh  Mlge.  Tariff— Stan.— Maine  Central  R.R.  Co.  Sup.  No.  1  to  C.R.C.  No. 

C-2087— Approval   321 

Freight  Mlge.  Tariff— Stan.— Temiscouata  Ry.  Co.  C.R.C.  No.  413,  Sup.  No.  2— 

Approval   302 

Freight  Mlge.  Tariff-nStan.— Windsor,  Essex  &  Lake  Shore  Rapid  Ry.  Co.  C.R.C. 

No.  307— Approval   Ill 

Freight  Mlge.  Tariff— Stan.— New  York  Cental  R,  Co.  Nos.  C H.C.— N.Y.C.  2873 

and  2874— Appoval.   321 

Fresh  apples  shipped  in  bushel  boxes — Rating — Dominion  Canners,  Ltd.,  v.  C.N. 

Rys   296,  298 

G 

General  Order  No. — 

375 —  Bell  Telephone  Company — Approval  general  forms  of  contract — Cancella- 

tion G.O.  114   5 

376—  Amending  G.O.  375   12 

377 —  Approval  proposed  Sup.  20  to  Canadian  Freight  Classification  No.  16 — 

Fastening  covers  cylindrical  cheese  boxes   22 

378—  Amending  G.O.  94   24 

379—  Amending  G.O.  289   22 

380 —  Cancellation  arrangement — Tariff  C.R.C.  No.  E-4411 — Milling  in  transit 

on  peas   56 

381 —  Interpretation  word  "Traffic" — Free  and  Reduced  Rate  Transportation..  47 

382 —  Modification  regulations — Transportation  explosives  and  other  dangerous 

articles  t  ..  62 

383—  Amending  G.O.  124  «   88 

384 —  Rates  on  grain — Alberta  and  Manitoba  to  Vancouver  and  other  B.C. 

Coast  points  for  export   186 

385 —  Inspection  of  locomotives  and  tenders   231 

386 —  In  the  matter  of  Regulations  for  transportation  of  Explosives  and  other 

Dangerous  Articles  by  Freight   250 

387—  Amending  G.O.  378   270 

388—  Uniform  Rule— Mlge.  rates— C.L.  freight— Mlge.  not  published.   268 

389—  Amending  G.O.  No.  78   293 

390—  Amending  G.O.  No.  379   294 

391 —  Dominion  Millers'  Assn.  v.  Railway  companies — Stop-off  charge — Milling- 

grain  in  transit   291 

392 —  Milling-in-transit  arrangements  on  peas   303 

393^Approval  service  station  form  of  agreement  No.  651A — Bell  Tel.  Co   305 

394 —  Inspection  and  testing  locomotive  boilers — Amendment  G.O.  78    303 

395 —  Regulations  Transportation  Explosives  and  Other  Dangerous  Articles  by 

Freight — Specifications  for  Shipping  Containers   322 

Gait  St.,  Sherbrooke,  P.Q.— Distribution  cost— Widening  viaduct— C.P.R.  Co.'s  line  154 

Gananoque  S.D.,  C.N.R.— Mlge.  198.94— Napanee— Opening  for  traffic   64 

General  forms  of  contract— Bell  Tel.  Co.— Exchange— Toll  5,    12,  305 
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General  Interswitching  Order — Dominion  Cartridge  Co.,  Ltd.,  Montreal — Siding — 

Staynerville,  P.Q   9 

Gillespie  Terminal  Grain  Co.,  Fort  William,  Ont.— Use  of  C.P.R.  spur  by  C.N.  Rys  113 

Glass  Shields — Water  and  Lubricator — Locomotives   293 

Government  Elevator  and  Ballantyne  Pier,  Vancouver — Opening  for  traffic — Van- 
couver Harbour  Commissioners'  Terminal  Ry   193 

Grain — Rates — Prairie  points  to  Pacific  Coast  Ports — Export  173,  183,  186 

Grande  Prairie  Bd.  of  Trade,  et  al,  v.  CP.,  E.D.  &  B.C.  and  Central  Canada  Ry. 
Cos.— Reduction  frt.  and  pass,  rates— Substitution  Prairie  Scale  of  rates  for 

Mountain  Scale  '.  274,  277 

Green  Ave.,  Montreal— Opening  across  C.N.  Rys   108 

Guelph  Radial  Ry. — Operation — One-man  cars  across  C.P.R.  at  Woolwich  St. — 

Elora  Road — Guelph   199 

Guichon,  B.C.— Change  location  terminal  facilities— V.V.  &  E.R.  &  N.  Co..  ..  131 
Guy  Tombs,  Ltd. — Montreal — Switching  charges  assessed  by  C.P.R.  at  Prescott — 

Coal — Ogdensburg,  N.Y.,  to  Mille  Roches,  Ont   20 

Guy  Tombs,  Ltd. — Overcharge — Carload  Soda  Ash — Wallaceburg  to  Mille  Roches, 

Ont   207 

Gypsum  Rock,  c.l. — Caledonia,  Ont,,  to  Montreal  and  Ottawa — Rates — Canada 

Cement  Co.  Ltd   317 

H 

Hamilton  Twp.,  Ont, — Protection  G.T.R.  level  crossing  on  main  route  Provincial 

Highways — William  St.,  Cobourg,  Ont   83 

Henry  and  Park   (formerly  Tuerk)   Sts.  Kitchener,  Ont, — Construction  highway 

across  G.T.R.  tracks  connecting  with  Victoria  Park   273 

Highway  across  G.T.R.  tracks— Construction    of — Extension    Henry    and  Park 

(formerly  Tuerk)  Sts.  to  unite  with  proposed  street  in  Victoria  Park   273 

Hosmer,  B.C. — Portable  station — C.P.R. — Approval   56 

Hughes,  J.  J.— Rates— P.E.I,  points  and  mainland— C.N.  Rys   93 

Hydro  Electric  Power  Commission  behalf  Guelph  Radial  Ry. — Additional 
protection — C.P.R.  crossing  Woolwich  St.,  Elora  Road,  Guelph — Apportion- 
ment cost   199 

I  -iO^is^uoD 

Ice  cream  mix  and  bulk  evaporated  milk — Express  rates — National  Dairy  Council 

of  Canada   151 

Iddesleigh,  Alta. — Removal  station  agent — C.P.R   42 

Industrial  track — Reapportionment  rental  cost  and  maintenance — Estevan,  Sask., 

v.  C.P.R.  Co   159 

Inspection — Locomotives  and  tenders — Rules  22,  231,  294 

Inspection  and  testing  locomotive  boilers  and  appurtenances   303 

International  shipments — Payment — Overcharge  claims — The   Winnipeg   Paint  & 

Gfass  Co.,  Ltd.,  v.  The  Midland  Ry.  Co.  of  Manitoba   265 

Interpretation  word  "Traffic" — Free  and  Reduced  Rate  Transportation   44,  47 

Interpretation  section  3,  "  Grain  Bills  of  Lading  " — James   Richardson   &  Sons, 

Montreal— Ruling   53 

Interpretation  Canadian  Car  Demurrage  Rules  Nos.  2,  3  and  4 — Canadian  Car 

Demurrage  Bureau   103 

Interprovincial   &  James    Bay    Ry.    Co. — Location — Station — Latulippe,    Que. — 

Approval   80 

Interprovincial  &  James  Bay  Ry.  Co. — Location — Station — Fabre,  Que. — Approval  80 
Interprovincial   &  James   Bay   Ry.   Co. — Location — Station — Lorrainville,   P.Q. — 

Approval   81 

Interprovincial  &  James  Bay  Ry.  Co. — Location — Station — Laverlochere,  P.Q. — 

Approval   81 

Interprovincial  &  James  Bay  Ry.  Co. — Location — Station — Ville    Marie,    P.Q. — 

Approval   88 

Interprovincial  &  James  Bay  Ry.  Co, — Opening  for  traffic — Mlge.  0  to  53 — County 

of  Temiskaming,  Ont   231 

Interprovincial  &  James  Bay  Ry.  Co. — Opening  for  traffic — Mlge.  53  to  Mlge. 

69.05— Ville  Marie  Spur,  mlge.  0  to  7.64   253 

Interswitching  Order  (General) — Dominion  Cartridge  Co..  Ltd.,  Montreal — Siding 

Staynerville,  P.O   9 

Interswitching— C.N.   Rys.   and   C.P.R.— Sydenham   River   north   of   Tenth  St., 

Owen  Sound   32 
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Jaffray,  B.C.— Removal— Station  agent— C.P.R   294 

John  St.  Bridge — Operation  new  bascule  bridge   across  northern  arm — Victoria 

Harbour— E.  &  N.R.  Co    307,  309 

Jurisdiction — Loss  and  damage  claims — Randall,  Gee  &  Mitchell,  Ltd.,  Wpg   146 

K 

Kakabeka  Falls  to  Twin  City  Jet.— Mlges.  13.20  and  23.51— Kashabowie  S.D., 

C.N.  Rys— Opening  for  traffic   167 

Kashabowie,  S.D.,  C.N.  Rys. — Opening  for  traffic — Second  track  main  line,  M.P. 

11.1  to  M.P.  13.2   89 

Kashabowie  S.D. — C.N.  Rys. — Opening  for  traffic — Revised  east  bound  main  line 

— Mlges.  35.35  and  36.56 — Connection— Revised  line — Kashabowie  S.D.  and 

Canadian  Gov.  Rys.— Mlges.  36.56  and  30.52,  Graham  S.D..   166 

Kashabowie  S.  D. — C.N.  Rys. — Opening  for  traffic — Second  main  line — Twin  City 

Jet.  and  Kakabeka  Falls— Mlges.  13.20  and  23.51   .•   167 

Kashabowie  S.D. — C.N.  Rys. — Opening  for  traffic — Second  track  main  line — Mlge. 

2.74  and  6.10   170 

Kashabowie  S.D.,  C.N.  Rys. — Rowan  Revision — Conmee  Jet. — Opening  for  traffic.  194 

Kashabowie  S.D.,  C.N.  Rvs.— Mlges.  6.1  to  7.1— Opem'ng  for  traffic   211 

Kettle  Valley  Ry.  Co.— Opening. for  traffic— Mlges.  1.62  and  4.00  and  mlges.  10.28 

and  26.83 — Penticton  to  International  Boundary — Rescinding  Order  No.  32767.  250 
Kettle  Valley  Ry.  Co.— Opening  for  traffic— Mlges.  1.62  and  3.99— Penticton  to 

International  Boundary   262 

Kirkland  Lake,  Ont.— Location-^Station — Nipissing  Central  Ry   167,  271 

Kitchener  (City) — Construction  Henry  and  Park  (formerly  Tuerk)  Streets — Across 

G.T.R.  tracks— Connecting  with  Victoria  Park   273 

L 

Lac  St.  Anne  to  G.T.P.  Wabamun  S.D. — Canadian  Northern  Albejta  Ry.  connec- 
tion— Opening  for  traffic   149 

Lampman  S.D.  (C.N.R.)— Connection— Mlge.  67.26  and  Mlge.  117.11  Boundary 
S.D.  (G.T.P.  Branch  Line);  also  connection  mlge.  115.67  Boundary  S.D.  and 

mlge.  67.91  Lampman  S.D   263 

Langdon  North  Branch  (Acme  to  Empress)  C.P.R. — Opening  for  traffic,  mlge. 

74.29  to  mlge.  77.981   11 

Larouche,   P.Q. — Location — Shelter — Mlge.  204.54 — Quebec-Chicoutimi   Line — C.N. 

Rys..   211 

L'Assomption  Station,  Parish  L'Assomption,  P.Q. — Laval  Electric  Co. — Construction 

Wires  across  C.N.R   197 

Laval  Electric  Co. — Crossing  tracks  and  telegraph  lines,  C.N.R. — L'Assomption 

Station,  P.Q   197 

Laverlochere,  P.Q. — Location — Station — Interprovincial  &  James  Bay  Ry   81 

Leamington  (Town) — Pavement — Erie  St. — Windsor,  Essex  &  Lake  Shore  Rapid 

Ry   213 

L'Epiphanie— Mlge.  22.78,  Trois  Rivieres  S.D.— C.P.R.— Station— Approval. .    ..  212 

Les  Eboulements,  P.Q. — Closing — Station— Quebec  &  Saguenay  Ry   269 

Lethbridge  Board  of  Trade,  et  al. — Train  service — Medicine  Hat  to  Cranbrook — 

C.P.R   310 

Lewvan,  Sask.  and  District— Train  service — G.T.P.  Regina  Boundary  Branch  Line — 

Weyburn  to  Regina   204 

Limitation — Speed  of  trains — Amendment  to  Order  No.  32966    209 

Lintlaw  to  Kelvington,  Sask.-^Ooen-ng  for  traffic — Mlge.  100.3  to  mlge.  114.1 — 

Preeceville  S.D—  C.N.R   16S 

Loading  sidings — Mileage  rates — Carload  freight   57,  268 

Location — Station — Ardill,  Sask. — C.N.R.— Approval   129 

Location — Station — Barrows  Jet.,  Man. — C.N.  Rys. — Approval   123 

Location — Station — Browning,  Sask. — C.N.  Rys, — Approval   147 

Location— Station— Clementsport,  N.S. — Dominion  Atlantic  Ry. — Approval   40 

Location— Station— Erickson,  B.C.— C.P.R.— Approval   55 

Location— Station— Fabre,  P.Q— Interprovincial   &   James  Bay  Ry.— Approval . .  80 

Location— Station— Fort  Fraser,  B.C.— C.N.R.— Approval   42 

Location— Station— Fredericton,  N.B.— C.P.R.  (New  Brunswick  Ry.  Co.)— Approval.  249 
Location— Station— Kirkland  Lake,  Ont.— Nipissing  Central   Ry.— Approval . .    ..  167,271 


s 


Page 

Location — Shelter — Larouche,  P.Q. — Mlge.  204.54 — Quebec-Chicoutimi  Line — C.N.R. 

— Approval   211 

Location — Station — Latulippe,  Que. — Interprovincial  &  James  Bay  Ry   80 

Location — Station — Lavertochere,    P.Q. — Interprovincial    &    ^ames    Bay  Ry. — 

Approval   81 

Location— Station— L^Epiflhanie— Mlge.    22.78,    Trois    Rivieres    S.D.y  C.P.R.— 

Approval   212 

Location — Station — Longlac,  Ont. — Longlas  S.D.,  C.N.R. — Approval   170 

Location — Station — Lorrainville,    P.Q. — Interprovincial    &    James     Bay  Ry. — 

Approval   81 

Location — Station — Mecheche,  Alta. — C.N.R. — Approval   57,  149 

Location — Station,  Oxbow,  Sask. — C.P.R. — Approval   54 

Location — Station — Paradise,  N.S. — Dominion  Atlantic  Railway — Approval   39 

Location — Station — Runnymede,  Sask. — C.N.R. — Approval   12,  82 

Location — Station — St.  Hermas,  P.Q. — C.P.R. — Approval   92 

Location — Station — St.  Joachim,  Ont. — C.P.R. — Approval   193 

Location — Station  and  agent's  dwelling — Summerstown,  Ont. — C.N.R. — Approval..  55 

Location — Station — Tionaga,  Ont. — C.N.R. — Approval   131 

Location— Station— Tisdale,    Sask.— (Man.    &    North    Western    Ry.)  C.P.R.— 

Approval   195 

Location — Station — Verner,  Ont. — C.P.R. — Approval..   248 

Location — Station — Ville  Marie,  P.Q. — Interprovincial  &  James  Bay  Ry — Approval.  88 

Location — Station — Vita,  Man. — C.N.R. — Approval   129 

Location — Station — Wadena,  Sask. — Tuffnell  to  Prince  Albert  Branch   (Man.  & 

North  Western  Ry.  Co.)  C.P.R.— Approval   169 

Location — Station — Whitemouth,  Man. — C.P.R. — Approval   128 

Locomotives  and  tenders — Inspection — Rules  22,  231,  294 

Locomotive  boilers  and  appurtenances — Inspection                                            ..  303 

Log  shipments — Fernie  to  Calgary — A.  Farquharson,  Fernie,  B.C. — Service  and 

rates— G.N.  &  CP.  Rys   189 

London  &  Port  Stanley  and  M.C.  Ry.  Cos. — Rate  Agreement   43 

Long  distance  rates — Eastern  Telephone  &  Telegraph  Co. — Tariff  C.R.C.  No.  2 — 

Approval   209 

Long  Lake  Cut-off — Long  Lac  and  Nakina,  Ont. — Opening  for  traffic — C.N.R...  262,270 

Long  Lake  Indian  Reserve  No.  5 — Revision — Location — C.N.  Rys   252 

Lorrainville,  P.Q. — Station — Location — Interprovincial  &  James  Bay  Ry. — Approval  81 
Loss  and  damage  claims — Board's  jurisdiction — Randall,  Gee  &  Mitchell,  Ltd., 

Winnipeg   146 

Lower  St.  Lawrence  Power  Co. — Tranmsission  line — Rimouski  to  Riviere  Metis 

along  C.N.  Rys   86,  87 

Lumber — Shipments — U.S.  points  to  Canada — Demurrage  charges   110 

Mc 

McArthur  Engineering  &  Construction  Co.,  Ltd.,  Guelph,  Ont. — Siding — G.T.R. 

(Hespeler  Branch)   133 

M 

Mail  cars  (standard) — P.M.R. — London-Walkerville ;  Blenheim-Sarnia   91 

Maine  Central  R.R.  Co. — By-law — Preparation  and  issuance  of  tariffs  of  tolls — 

Approval   65 

Maine  Central  R.R.  Co.— Approval  S.F.M.  Tariff  C.R.C.  No.  C-2087   320 

Maine  Central  R.R.  Co.— Approval  S.F.M.  C.R.C.  No.  C-2087,  Sup.  No.  1..  ..  321 
Maintenance — Sidings  and  spurs — Cadwell  Stone  &  Gravel  Co.,  Ltd.,  et  al,  v. 

G.T.R.  Co.— Twp.  of  Sandwich  East   224 

Matsqui  Dvking  Dist.,  B.C. — Responsibility — C.P.R.   and  C.N.   Rys.  crossing — 

Ruling."   292 

Mecheche,  Alta— Station— C.N.R.— Approval   57,  149 

Medicine  Hat  to  Cranbrook — Train  service — Lethbridge  Board  of  Trade,  et  al 

v.  C.P.R   310 

Melfort  to  Ridgedale,  Sask. — R.  M.  Willow  Creek,  Sask.,  v.  C.N.  Rys.— Siding.  141 

Merid,  Sask. — Removal  C.N.  Rys.  station  agent   38 

M.C.R.  Co. — Exemption  compliance  with  conditions  of  Section  154  (3)  Ry.  Act 

— Recommending  its  agreement  with  T.H.  &  B.R.  Co.  to  Governor  in  Council.  7 
M.C.R.  Co. — Construction  of  seven  new  tracks  across  Park  Ave.,  Twp.  of  Yarmouth, 

Ont   15 
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M.C.R.  and  London  &  Port  Stanley  Rate  Agreement   43 

Midland  Ry.  Co.  of  Manitoba— Winnipeg  Paint  &  Glass  Co.,  Ltd.— Payment  over- 
charge claims  on  international  shipments   265 

Mileage  rates — Carload  freight — Loading  sidings   57,  268 

Milling-in-transit  privileges — Dried  peas — Toronto  Board  of  Trade,  Montreal  Board 

of  Trade  and  Can.  Mfrs.  Assn   285,  303 

Milling  grain  in  transit — 2  cents  per  100  lbs.  v.  1  cent — Export  to  foreign  port — 

Dominion  Millers'  Assn.  v.  railway  companies   290,  291 

Milton  Pressed  Brick  Co.  re  miniumu  cJ.  provisions  applicable  to  carriage  of  brick, 

crushed  stone  and  other  construction  materials — Canadian  Frt.  Assn..'  ..  ..  166 
Minimum  c.l.  weights  on  sheep — Single  and  double  deck  cars — Calgary  Livestock 

Exchange,  et  al   233 

Monachee  Road — Long  Lake  Indian  Reserve  No.  5,  B.C. — Diversion — C.N.  Rys.  252 

Montreal  to  Valleyfield— Train  service — Adirondack  SD.,  N.Y.C.R  143,  145 

Montreal  Board  of  Trade,  Toronto  Board  of  Trade  and  Canadian  Mfrs.  Assn. — 

Millingf-in-transit  privileges — Dried  peas   285,303 

Montreal  Harbour  Commrs.'  switching  charge  absorbed  by  C.P.R. — Rolland  Paper 

Co.,  Mont  Rol'land,  P.Q.  (Frt.  and  Express  Underwriters)— Ruling   299 

Montreal  (City) — Opening  Green  Ave.  across  C.N.  Rys   108 

Moose  Jaw  Southwesterly  Branch  (Assiniboia  to  Consul — Mlge.  207-34  to  268-57 — 

C.P.R.— Opening  for  traffic   210 

Morris  (R.M.),  Man. — Construction  crossing  at  Sewell,  Man.,  through  C.P.R.  yards.  187 

Motor  accidents  caused  by  carelessness  of  motorists — G.T.R   66 

Motor  accidents  caused  by  carelessness  of  motorists — C.N.  Rys   171 

Motor  accidents  caused  by  carelessness  of  motorists — C.P.R   254 

Mountain  6cale  of  rates — Abolished — Substituting  Prairie  scale  therefor — Grande 

Prairie  Board  of  Trade  et  al,  v.  CP.,  E.D.  &  B.C.  and  Central  Canada  Ry.  Cos.  274,  277 
Moy  Ave.,  Windsor — Extension  across  Essex  Terminal  Ry   73 

N 

Napanee— Mlge.  198.94— Gananoque  S.D.,  C.N.R.— Opening  for  traffic   64 

National  Dairy  Council  of  Canada — Express  rates  on  ice  cream  mix  and  bulk 

evaporated  milk   151 

Nipissing  Central  Ry. — Location— -Station — Kirkland  Lake,  Ont   167,  271 

Nipissing  Jet.,  Ont. — Opening  for  traffic  connection  constructed  between  C.N.  Rys 

and  C.N.O.  Ry.  near   169 

N.Y.C.R.  Co.— Approval  S.  F.  M.  Tariffs  Nos.  C.R.C.  N.Y.C.  2873  and  2874   321 

O 

One-man  cars — Operation  by  Guelph  Radial  Railway  across  tracks  of  C.P.R.  at 
Woolwich  St. — Elora  Road — Ruling — Additional  protection  and  apportionment 
of  cost   199 

Ontario  Asphalt  Block  Co.,  Ltd.,  Windsor,  Ont.,  and  Cadwell  Stone  &  Gravel  Co., 

Ltd. — Maintenance  sidings  and  spurs  of  G.T.R.  Co. — Twp.  of  Sandwich  East..  224 

Opening  for  traffic — Mlge.  74-29  to  77-981 — Acme  to  Empress  (Langdon  North 

Branch  C.P.R.)   11 

Opening  for  traffic  revised  line  of  railway,  Ansell  to  Bickerdike — Brule  S.D.,  C.N.R.  82 

Opening  for  traffic — Assiniboia  to  Consul — Moose  Jaw  South  Westerly  Branch, 

CJP.R    210 

Opening  for  traffic — New  second  track  from  its  connection  with  main  line  at  Bur- 
lington to  north  end  of  Swing  Bridge  at  Burlington  Canal — C.N.  Rys   122 

Opening  for  traffic — C.N.  Rys.  connection  at  Camrose  between  Canadian  Northern 
Railway  Battle  River  S.D.  at  mile  53-29  and  G.T.P.  Branch  Lines  Co.'s  Bashaw 
S.D.  at  mile  33-40;  also  south  leg  of  Wye  at  junction  with  Battlee  River  S.D.  90 

Opening  for  traffic — Canadian  Northern  Alberta  Ry.  connection  from  Lac  Ste.  Anne 

to  G.T.P.  Wabamun  S.D.— C.N.R   149 

Opening  for  service — Mlge.  100-3  to  114-1 — Between  Lintlaw  &  Kelvington,  Sask. 

— Preeceville  S.D.  C.N.  Rys   168 

Opening  for  traffic— Connection  between  G.T.  and  C.N.O.  Rys.  at  Napanee — 

Mlge.  198-94,  Gananoque  S.D   64 

Opening  for  traffic— Connection  between  C.N.  Rys.  and  Can.  Nor.  Ontario  Ry. 

near  Nipissing  Jet.,  Ont   169 

Opening  for  freight  traffic— Mlge.  10-18  at  Okanagan  Falls  to  mlge.  26-8— Penticton 

South  Branch  Kettle  Valley  Ry   6 

Opening  for  traffic— Mlge.  1-62  to  4-00  and  10-28  to  26-83— Penticton  to  Inter- 
national Boundary — Kettle  Valley  Ry   250 
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Opening  for  traffic— Mlge.  1-62  to  3.99— Penticton  to  International  Boundary- 
Kettle  Valley  Ry   262 

Opening  for  traffic— ^Second  main  line  between  Twin  City  Jet.  and  Kakabeka — 

Falls— Kashabowie  S.D.,  C.N.R   167 

Opening  for  traffic — Connection  between  mlge.  117-11  Boundary  S.D.  (G.T.P. 
Branch  Lines)  and  mlge.  67.26  Lampman  S.D.  (C.N.R.) ;  also  connection 
from  mlge.  115-67  Boundary  S.D.  to  mlge.  67-91  Lampman  S.D   263 

Opening  for  traffic— Mlge.  52-5  to  69-4  Cowichan  S.D.,  C.N.R.,  B.C   110 

Opening  for  traffic— Second  track  main  line  C.N.R.,  M.P.  11-1  to  M.P.  13-2— 

Kashabowie' S.D   89 

Opening  for  traffic— Revised  eastbound  main  line  Kashabowie  S.D.,  Mlge.  35.35 
and  a  point  1.21  miles  west  to  mlge.  36.56  revised  location  Kashabowie  S.D.; 
also  connections  between  revised  line  of  Kashabowie  S.D.  and  Canadian  Govt. 
Rys.,  mlge.  36.56  to  30.52  Graham  S.D   166 

Opening  for  traffic— Second  track  main  line  C.N.R.— Mlge.  2.74  and  6.10— Kasha- 
bowie S.D   170 

Opening  for  traffic— Second  main  line  C.N.R.— Mlge.  6.1  to  7.1,  Kashabowie  S.D.  211 

Opening  for  traffic— Long  Lake  Cut-off— Long  Lac  and  Nakina,  Ont. — C.N.R.. .  262 

Opening  for  traffic— Branch  line  C.P.R.— Mlge.  4.5  Piles  S.D.  to  Premises  St. 

Maurice  Lime  Co.— Parish  of  St.  Louis  de  France,  P.Q   269 

Opening  for  traffic— Connection  between  G.T.P.  Branch  Lines— Mlge.  3.9  River- 
hurst  S.D.  and  the  C.N.R.  (Qu'Appelle,  Long  Lake  &  Saskatchewan  Ry.), 
mlge.  5.5  Craik  S.D   65 

Opening  for  traffic— Rowan  Revision  of  C.N.R.  from  Conmee  Junction,  mlge.  36.56 

to  old  mlge.  38.42   194 

Opening  for  traffic  diversion  on  Welland  Division — Chainage  125-64. S  Thorold 
Station  to  a  connection  with  the  old  main  line  near  to  Pilkington  Bros.'  Glass 
Works,  a  distance  of  2.2  miles— C.N.R   89 

Opening  for  traffic — Mlge.  0  to  53 — County  of  Temiskaming,  Ont. — Interprovincial 

&  James  Bay  Ry   231 

Opening  for  traffic— Mlge.  53  to  69.05  and  the  Ville  Marie  Spur  Mlge.  0  to  7.64— 

Interprovincial  &  James  Bay  Ry   253 

Opening  for  traffic.  .Vancouver  Harbour  Commrs.'  Terminal  Ry.  between  Govern- 
ment Elevator  and  Ballantyne  Pier,  Vancouver   193 

Opening  and  extending  Green  Ave.,  Montreal,  across  C.N.  Rys   108 

Operation  bascule  bridge — Northern  arm  Victoria  Harbour  (Johnson  St.  Bridge) 

— E.  &  N.R.. .  ..   307>  309 

Operation — Draw,  swing  or  bascule  bridge — Navigable  rivers — Regulations   88 

Overcharges — Carload  shipment  of  Soda  Ash — Walkerville  to  Mille  Roches,  Ont. 

—Guy  Tombs,  Ltd.,  Montreal   207 

Overcharge  claims — Payment  on  International  shipments — The   Winnipeg  Paint 

&  Glass  Co.,  Winnipeg  v.  The  Midland  Ry.  Co.  of  Manitoba   265 

Owen  Sound  (City) — Interswitching  between  C.N.  Rys.  and  C.P.R.  by  means  of 

bridge  across  Sydenham  River,  north  of  Tenth  St   32 

Oxbow,  Sask. — Location  proposed  station — C.P.R. — Approval   54 

P 

Paradise,  N.S. — Location  and  details  of  new  station — Dominion  Atlantic  Ry. — 

Approval   39 

Parish,  St.  Louis  de  France,  P.Q. — Opening  for  traffic — Branch  Line  C.P.R. — Mlge. 

4.5  Piles  S.D.  to  Premises  of  St.  Maurice  Lime  Co   269 

Park  Ave.,  Twp.  of  Yarmouth,  Ont. — Construction  of  seven  new  tracks  across — 

M.C.R   15 

Park  (formerly  Tuerk)  and  Henry  Sts. — Kitchener,  Ont. — Construction  highway 

across  G.T.R.  tracks  connecting  with  Victoria  Park   273 

P.  Burns  &  Co..  Ltd..  Prince  Albert,  Sask..  vs.  Canadian  National  Express  Co. — 

Claims  for  goods  lost  or  damaged  at  flag  stations   1,  10 

Peas  (dried) — Milling-in-transit  privilege— Toronto  Board  of  Trade,  Montreal  Board 

of  Trade  and  Canadian  Manufacturers'  Assn   285,  303 

Pedestrian  crossing  over  tracks  C.P.R.  yards — Swift  Current,  Sask   295 

Penalties — Demurrage   61 

Penticton  South  Branch,  Kettle  Valley  Ry. — Opening  for  traffic — Mlge.  10.18  at 

Okanagan  Falls  to  mlge.  26.8   6 

Penticton  to  International  Boundary — Opening  for  traffic — Mlges.  1.62  to  4.00  and 

10.28  to  26.83— Kettle  Valley  Ry   250 

Penticton  to  International  Boundary — Opening  for  traffic — Mlge.  1.62  to  3.99 — 

Kettle  Valley  Ry   262 
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Perrin,  L.  &  Co.,  Vancouver — Express  rates  on  crabs  in  ice — Vancouver  to  Toronto, 

Hamilton  and  Fort  William   156 

Piles  S.D.,  C.P.R. — Parish  of  St.  Louis  de  France — Opening  for  traffic — Mlge.  4.5 

to  Premises  of  St.  Maurice  Lime  Co   269 

Plans — Service  of  copy   25 

Plunkett  &  Savage,  Calgary — Express  rates  on  fresh  vegetables  from  B.C.  and  Alta.  161 

Polish  (shoe  or  stove)— Rates— F.  F.  Dallev  Co.  of  Canada,  Ltd   322 

Postal  cars — P.M.R. — London-Walkerville ;  Blenheim-Sarnia   91 

Prairie  Provinces — Express  rates  on  cream  in  3-gal.  cans — Ruling   77 

Prairie  Scale  of  rates  substituted  for  Mountain  Scale — Grande  Prairie  Board  of 

Trade,  et  al.  v.  CP..  E.D.  &  B.C.  and  Central  Canada  Ry.  Cos   274,  277 

Preeceville,  S.D.,  C.N.  Rys.— Opening  for  traffic— Mlge.  100.3  to  114. 1— Lintlaw 

and  Kelvington.  Sask   168 

Prince  Edward  Island — Rates — C.N.Rys. — Transhipment  narrow  to  wide  gauge...  93 

Protection— Elgin  St.  crossing  M.C.R.— St.  Thomas,  Ont   130 

Protection — Woolwich  St.,  Elora  Road,  Guelph,  Ont. — Operation  one-man  cars 

across  C.P.R.  by  Guelph  Radial  Ry   199 

Pulpwood — Freight  rates— Canadian  points  to  mill  of  LTnion  Bag  &  Paper  Corpora- 
tion at  Hudson  Falls,  N.Y   226 

Q 

Qu'Appelle,  Long  Lake  &  Saskatchewan  R.R.  and  Steamboat  Company  and  C.N. 

Rys. — Pedestrian  right-of-way  to  footbridge  attached  to  company's  bridge  over 

south  branch  of  Saskatchewan  River   120 

Quebec  Central  Ry.  Co. — By-law — Preparation  and  issuance  of  tariffs  of  tolls — 

Approval   249 

Quebec-Chicoutimi  Line,  C.N.  Rys. — Shelter — Larouche,  P.Q. — Approval   211 

Quebec  &  Lake  St.  John  Ry.  Co.,  et  al — Distribution  cost  rebuilding  railway  bridge 

across  St.  Charles  River,  P.Q   95 

Quebec  &  Saguenay  Ry.  Co. — Closing — Station — Les  Eboulements,  P.Q   269 

Queen's  University,  Kingston,  Ont.,  et  al — Excursion  rates — Annual  football  games.  191 

R 

Randall,  Gee  &  Mitchell,  Calgary — Charge  for  bulkheading  grain  cars — Ruling..  ..  59 
Randall,  Gee  &  Mitchell,  Winnipeg — Loss  and  damage  claims — Board's  jurisdiction.  146 

Rate  Agreement — London  &  Port  "Stanley  and  M.C.R.  Cos   43 

Rate — Gypsum  Rock,  c.l. — Caledonia,   Ont.,    to   Montreal   and    Ottawa — Canada 

Cement  Co.,  Ltd   317 

Ratps  and  service — Log  shipments — Fernie,   B.C.,   to  Calgary — A.  Farquharson, 

Fernie,  v.  G.N.  and  C.P.R.  Cos   189 

Rates  (express)  on  traffic — Keremeos  to  Vancouver  via  Dom.  Exp.  Co. — A.  P.  Slade 

&  Co.,  Vancouver — Ruling   30 

Rates  (express)  from  fish-shipping  points  north  of  Edmonton  to  Chicago — Alberta 

Fish  Co.,  Ltd   50,  63 

Rates  (express) — Cream — Three-gallon  cans — Prairie  Provinces   77 

Rates  (express) — Crabs  in  ice — Vancouver  to  Toronto,  Hamilton  and  Fort  William 

— L.  Perrin  &  Co   156 

Rates  (express) — Fresh  vegetables — Points  of  production  in  British  Columbia  and 

Alberta — Plunkett  &  Savage  and  Scott  National  Ltd   161 

Rates  (freight  and  passenger) — Reduction — Grande  Prairie  Board  of  Trade,  et  al,  v. 
CP.,  E.D.  &  B.C.  and  Central  Canada  Ry.  Cos. — Substitution  Prairie  Scale  of 

Rates  for  Mountain  Scale — Extension  Crow's  Nest  Pass  Rates..   274,  277 

Rates  (freight) — Pulpwood — Canadian  points  to  mill  of  Union  Bag  &  Paper  Corp. 

of  New  York  City  at  Hudson  Falls,  N.Y   226 

Rates  on  grain — Prairie  Provinces  to  Pacific  Coast  ports  for  export  173,  183,  186 

Rates— Polish  (shoe  and  stove)— F.  F.  Dalley  Co.  of  Canada,  Ltd   322 

Rates — Transshipment  narrow  to  wide  gauge  cars — C.N.  Rys. — P.E.I   93 

Rating  applicable  on  shipment  of  draft  tubes — Fort  Frances  Pulp  &  Paper  Co.  and 

C.N.  Rys.— Ruling   47 

Rating — Fresh  apples  shipped  in  bushel  boxes — Dominion  Canners  Ltd.,  v.  C.N. 

Rys.   296,  298 

Reapportionment  rental  costs  and  maintenance  industrial  track — Town  of  Estevan 

v.  C.P.R.  Co   159 

Reconstruction  bridge  on  Victoria  St. .Village  of  Stamford,  Ont. — Twp.  of  Stamford 

v.  N.  St.  C.  &  T.  Ry.  Co  ■   79 
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Reduced  rates  and  free  transportation  as  bearing  on  the  interpretation   of  word 

"  Traffic  "   44,  47 

Reduction  freight  and  passenger  rates— CP.,  E.D.  &  B.C.  and  Central  Canada  Ry. 

Cos. — Substitution  Prairie  Scale  of  Rates  for  Mountain  Scale — Grande  Prairie 

Board  of  Trade,  et  al   274,  277 

Reduction — Fares — Broadview  Ratepayers'  Assn.  v.  B.C.  Elec.  Ry  Co's  Burnaby 

Line   138 

Refund — Demurrage  charges — Undue  delay  in  transit — Robin  Hood  Mills,  Ltd.  v. 

Canadian  Car  Demurrage  Bureau — Ruling  ..  ..   251 

Regulations — Operation — Draw,  swing  or  bascule  bridge — Navigable  rivers ......  88 

Regulations — Transportation  of  explosives  and  other  dangerous  articles  by  freight.   62,  250 

Removal-^Station  agent— Jaff ray,  B.C.— CP .R   204 

Residents,  Les  Eboulements,  P.Q.,  v.  Quebec  &  Saguenay  Ry.  Co. — Closing  station  269 
Responsibility — C.P.R.  and  C.N.  Rys.  crossing  Matsqui  Dyking  District,  B.C. — 

Ruling   292 

Retail  Merchants'  Assn.,  et  al,  v.  C.P.R.  Co.  Train  service — Medicine  Hat  and 

Cranbrook   310 

Revision — Location — Long  Lake  Indian  Reserve  No.  5 — C.N.  Rys. — Approval..  252 
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Complaint  of  P.  Burns  &  Co.,  Limited,  Prince  Albert,  Sask.,  against  the  Cana- 
dian National  Express  Company  re  claims  for  goods  lost  or  damaged  at 
flag  stations. 

File  No.  2338.7. 

REPORT  OF  MR.  W.  E.  CAMPBELL,  CHIEF  TRAFFIC  OFFICER  OF 

THE  BOARD 

The  Prince  Albert,  Sask.,  branch  of  Messrs.  P.  Burns  &  Company,  Limited, 
wrote  the  Board  under  date  of  May  29,  1922,  inquiring  whether  "  both  rail- 
ways and  express  companies  are  required  to  place  shipments  unloaded  at  flag 
points  into  shelter,  where  such  is  provided;  and  there  is  no  caretaker."  What 
is  here  involved  is  express  traffic  only.  Reference  was  made  specifically  to  two 
claims  against  the  Canadian  National  Express  Company  for  damage  to  goods 
unloaded  at  flag  stations,  it  being  alleged  the  damage  occurred  because  the  ship- 
ments were  not  placed  in  shelter.  The  stations  are  Bield  and  Shortdale,  the 
amounts  of  claims  being  $2.20  and  $5.07,  respectively.  The  claims  were  declined 
by  the  express  company,  who  disclaimed  liability  under  the  provisions  of  para- 
graph (m),  clause  5,  of  their  shipping  receipt,  reading: — 

"  5.  The  company  shall-  not  be  liable: — 

(m)  For  any  loss  or  damage  occurring  to  shipments  addressed  to 
stations  where  there  is  no  agent  of  the  company  after  such  ship- 
ments have  been  left  at  such  station." 

The  question  being  one  of  general  interest  and  involving  the  obligation,  if 
any,  of  express  companies  to  have  goods  placed  in  the  shelter  at  flag  stations, 
the  Board  considered  it  desirable  that  full  opportunity  be  given  complainant 
to  develop  the  subject,  and  it  was  accordingly  set  down  for  hearing  and  spoken 
to  at  the  sittings  of  the  Board  held  in  Calgary  on  September  29,  1922.  Mr. 
William  Innes,  traffic  manager  for  P.  Burns  &  Company,  Limited,  appeared,  and 
submitted  some  additional  details  regarding  the  shipments  in  question.  It  was 
stated  they  consisted  of  meats,  which  were  unloaded  on  the  station  platform 
and  it  was  found  that  the  sacks  containing  the  meats  had  been  torn  by  dogs 
and  contents  partly  eaten  or  destroyed.  It  was  also  alleged  with  respect  to  the 
Shortdale  shipment  that  it  was  raining  when  it  was  unloaded  on  the  platform, 
although  the  only  damage  complained  of  was  attributed  to  dogs;  it  was  stated 
by  Mr.  Innes  that  this  shipment  was  put  off  the  train  at  one  o'clock  in  the 
morning. 
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Mr.  Innes  referred  to  the  obligation  of  the  railway  companies,  under  direc- 
tion of  the  Board,  with  respect  to  freight  shipments  for  flag  stations,  which 
situation  may  be  briefly  set  out  as  follows: — 

The  Board's  Order  No.  6242,  dated  February  8,  1909,  prescribed  a  form  of 
release  of  responsibility  for  freight  shipped  to  flag  stations  upon  the  lines  of 
all  railways  in  Canada  subject  to  the  jurisdiction  of  the  Parliament  of  Canada, 
in  the  following  form: — 

"  In  consideration  of  the    Railway  Company  having 

received  the  above  described  property  for  transportation  from  

station  to    station   do  hereby  release  said  company 

from  all  loss  or  damage  that  may  occur  to  any  of  the  above-mentioned 

property  after  it  has  been  unloaded  from  the  cars  at   station, 

the  said  station  being  a  flag  station  without  agent." 

By  Order  of  the  Board  No.  9160,  dated  January  6,  1910,  all  railway  com- 
panies subject  to  the  jurisdiction  of  the  Board  were  ordered  to  construct  and 
maintain  upon  their  lines  of  railway  in  Manitoba,  Saskatchewan,  and  Alberta, 
at  stations  (other  than  regular  agency  stations)  from  or  to  which  freight 
(L.C.L.)  and  passenger  traffic  is  carried,  suitable  shelters  for  waitingrooms  for 
the  accommodation  of  freight  and  passengers.  This  order  also  stipulated  that 
"  all  freight  traffic  delivered  to  such  points  shall  be  placed  in  the  said  shelter, 
and  the  carrier  shall  not  be  relieved  from  liability  under  the  release  approved 
by  Order  No.  6242  unless  this  direction  is  complied  with." 

Subsequently  the  Board  issued  General  Order  No.  235,  under  date  of  May 
22,  1918,  in  which  it  was  ordered  that  every  railway  company  subject  to  the 
jurisdiction  of  the  Board  be  directed  to  require  that  wherever  shelter  had  been 
provided  at  flag  stations  conductors  in  charge  must  see  that  shipments  of  less 
than  carload  freight  were  placed  therein.  This  order  was  modified  by  General 
Order  No.  238,  dated  May  31,  1918,  by  substituting  for  the  requirement  that 
all  less  than  carload  shipments  be  placed  in  shelter  the  words:  "  To  place  therein 
all  such  freight  as  would  be  liable  to  damage  from  the  weather  or  exposure." 

Mr.  Innes'  submission,  therefore,  was,  in  substance,  that  if  freight  ship- 
ments are  required  to  be  placed  in  the  shelters,  express  shipments  should  also 
be  placed  therein. 

This  is  not  a  new  question.  It  was  discussed,  along  with  other  features,  at 
the  sittings  of  the  Board  held  in  Ottawa  on  October  21,  1919,  at  which  time  the 
express  companies  were  required  to  speak  to  the  question  of  the  disposition  and 
protection  of  express  matter  unloaded  at  flag  stations.  Subsequently,  judg- 
ment was  issued  by  the  Board,  dated  May  22,  1920.  This  judgment  dealt,  how- 
ever, particularly  with  the  question  of  whether  the  Board  should  direct  the 
appointment  of  a  caretaker  to  look  after  the  express  matter,  and  it  was  decided 
in  the  negative.  The  placing  of  express  matter  in  the  shelters  was  not  ruled 
upon. 

At  first  glance  it  appears  an  eminently  reasonable  proposition  that  if 
freight  shipments  are  required  to  be  placed  in  shelters,  express  matter  also 
should  be  placed  in  them,  but  upon  making  a  careful  analysis  of  the  situation 
a  somewhat  marked  difference  in  the  conditions  surrounding  the  handling  as 
between  freight  and  express  is  revealed.  Without  going  into  the  matter  and 
describing  the  methods  of  handling  in  minute  detail,  it  may  be  generally 
stated: — 

1.  Freight  traffic,  in  L.C.L.  lots,  is  ordinarily  handled  on  way-freight  trains, 
which  handle  nothing  but  freight,  and  the  cars  containing  such  freight  can  be 
stopped  at  a  point  opposite  the  shelter  on  the  platform  where  it  is  quite  con- 
venient for  the  train  crews  to  unload  the  freight  into  the  shelter.  Usually  these 
freight  trains  are  not  scheduled  to  make  any  particular  time,  or  sufficient  time 
is  allowed  in  the  schedule  to  enable  the  loading  and  unloading  of  the  freight  at 
the  stations. 
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2.  The  express  traffic  herein  involved  is  handled  on  local  pasenger  trains. 
With  the  frequent  stops  necessary,  the  actual  running  of  these  trains  between 
stations  is  necessarily  very  fast,  in  order  to  make  any  sort  of  a  satisfactory 
running  schedule.  There  is  a  fixed  running  schedule  for  these  trains,  and  any- 
thing that  would  lengthen  out  the  schedule  would  become  a  great  inconvenience 
to  the  passengers.  The  express  matter  is  loaded  in  a  car  which  is  at  the  head 
of  the  train,  and  these  passenger  trains  are  usually  pulled  up  at  the  station  so 
that  the  baggage  car  and  passenger  coaches  are  opposite  the  platform  and  near 
the  shelter  for  the  convenience  of  unloading  or  loading  of  baggage  and  of  pas- 
sengers getting  on  and  off.  This  means  that  the  car  containing  the  express 
matter  is  usually  some  distance  from  the  shelter.  The  express  cars  contain 
valuable  commodities,  not  only  merchandise  but  also  jewellery  and  money 
shipments,  and  the  rules  of  the  express  companies  prohibit  the  express  mes- 
senger leaving  his  car  to  take  any  express  matter  back  to  the  shelter,  as  this 
would  expose  the  contents  of  the  car  to  theft  or  entrance  by  unauthorized 
persons  during  his  absence.  If,  to  enable  the  messenger  to  put  shipments  into 
the  shelter,  it  were  necessary,  after  the  passengers  had  been  loaded  and 
unloaded,  to  back  the  train  up  so  as  to  bring  the  express  car  opposite  the 
shelter,  this  would  seriously  delay  the  scheduled  movement  of  the  train.  There 
is  also  the  question  of  safety  involved.  There  would  always  be  danger  of  acci- 
dent if  messengers  were  climbing  in  and  out  of  the  cars  at  flag  stations,  as 
there  are  times  when  the  train  might  be  in  motion. 

The  situation  in  Canada  with  regard  to  this  express  matter  for  flag  stations 
is  that  the  position  of  the  express  companies  is  that  they  would  ordinarily  take 
shipments  for  consignees  at  points  where  there  are  no  express  agencies  to  the 
nearest  open  agency  where  proper  delivery  can  be  made  and  receipt  taken,  but 
purely  as  a  matter  of  convenience  to  the  many  people  located  more  conveni- 
ently to  certain  flag  stations  and  who  desire  to  have  their  shipments  put  off  at 
such  stations,  the  express  companies  undertake  to  put  them  off  "  at  owner's 
risk  "  (as  per  clause  on  shipping  receipt  already  quoted  herein)  provided  the 
charges  are  prepaid.  The  position  of  the  express  companies  is  that  they  only 
put  the  shipments  off  at  these  flag  stations  by  reason  of  being  relieved  of 
liability  for  loss  or  damage,  and  to  meet  the  wishes  of  those  patrons  who  desire 
to  adopt  this  plan  instead  of  taking  delivery  at  a  regular  open  agency.  Obvi- 
ously, there  are  bound  to  be  some  complaints  and  some  losses  under  such  a  plan. 

The  express  companies  further  state  they  are  doing  all  they  can  to  have 
such  goods  protected.  The  Dominion  Express  Company  state  their  messengers 
have  instructions  to  see  that  shipments  are  unloaded  on  the  platform;  and  that 
where  there  is  a  shelter  the  trainmen,  in  general,  see  that  the  goods  are  put  in 
the  shelter;  that  at  many  such  points  the  company  has  some  one  on  duty  most 
or  part  of  the  time  to  look  after  the  express  shipments,  and  the  route  agents  of 
the  express  company  going  along  the  line  endeavour  to  learn  whether  or  not 
such  shipments  are  taken  care  of  in  a  reasonable  way.  The  Canadian  National 
Express  Company  states: — 

"  Of  course  where  there  are  caretakers  at  the  shelter,  we  under- 
stand it  is  a  duty  imposed  upon  them  by  the  railway  company  to  take 
charge  of  and  protect  shipments  put  off.  Both  the  express  companies  and 
the  railway  companies  are  doing  everything  possible  to  facilitate  the 
proper  handling,  and  protect  shipments  put  off  at  these  flag  stations 
in  so  far  as  conditions  will  permit,  and  bulletin  notices  have  been  put 
out  by  the  railway  superintendents,  instructing  trainmen,  wherever  pos- 
sible, to  see  that  express  shipments  are  placed  in  the  shelters." 

It  may  be  further  mentioned  that  in  the  issuance  of  orders  of  the  Board 
dealing  with  the  appointment  of  caretakers,  the  general  provision  as  to  the 
obligation  of  the  caretaker  is,  in  summary :  "  To  keep  station  clean  and  heated 
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for  passengers  on  arrival  and  departure  of  trains,  and  to  care  for  L.C.L.  freight 
and  express  matter." 

The  situation  in  the  United  States,  summed  up,  is  that  where  express  ship- 
ments are  put  off  at  nonagency  stations  they  are  put  off  entirely  at  the  risk 
of  shipper  or  consignee;  further,  that  there  is  no  obligation  imposed  upon  the 
express  companies  or  train  crew  to  put  the  same  into  the  freight  shed  or  other 
place  of  shelter. 

In  both  the  United  States  and  Canada,  therefore,  the  situation  may  be  said 
to  be  that  there  has  been  recognition  that  if  shippers  or  consignees  desire  to 
adopt  this  plan  of  delivery  it  should  be  entirely  at  their  own  risk  of  loss  or 
damage  occurring  after  such  shipments  have  been  left  at  the  flag  station. 

Throughout  Canada  there  are,  approximately,  4,000  places  shown  in  the 
express  tariffs  as  "  star  "  points,  i.e.,  flag  stations,  points  to  which  the  volume 
of  business  does  not  warrant  the  establishment  of  regular  express  agencies,  but 
to  which  during  some  portion  of  the  year  there  are  people  who  desire  express 
service  at  such  points.  Considering  the  number  of  these  points  and  the  volume 
of  the  business,  the  complaints  as  to  loss  and  damage  have  been  relatively  few. 
As  already  stated,  there  are  bound  to  be  some  losses  and  some  complaints,  but 
on  the  other  hand,  there  is  no  doubt  but  that  this  flag  station  facility  for  the 
delivery  of  express  provides  a  fairly  satisfactory  service  to  many  people; 
further,  that  to  be  deprived  of  the  present  service  would  result  in  a  great  num- 
ber of  complaints  from  those  who  are  now  satisfied. 

The  Board,  no  doubt,  has  the  power  to  stipulate  what  the  terms  shall  be 
of  any  contract  of  the  express  companies  relieving  them  from  liability,  and 
consequently  could  issue  a  direction  altering  the  liability  of  the  express  com- 
panies so  as  to  make  them  liable  for  loss  or  damage  unless  the  express  matter 
is  unloaded  and  placed  in  the  shelter.  However,  it  is  not  improbable  that  such 
a  direction  would  be  viewed  by  the  express  companies  as  imposing  unduly 
expensive  or  irksome  conditions  covering  the  handling  of  this  flag  station 
business,  which  might  be  followed  by  their  discontinuing  such  service 
altogether  and  requiring  the  delivery  of  all  such  shipments  at  regular 
stations.  If  this  were  done,  I  question  whether  the  Board  could  order  the  flag 
station  service  to  be  restored.  It  has  to  be  borne  in  mind  by  complainants  that 
the  jurisdiction  of  the  Board  over  express  companies,  under  the  provisions  of 
the  Railway  Act,  is  very  much  more  limited  than  in  the  case  of  railways.  The 
Board  issued,  under  date  of  March  24,  1920,  a  memorandum  outlining  its  powers 
in  regard  to  express  business,  and  there  is  quoted  below  the  portions  of  this 
memorandum  which  seem  particularly  relevant  to  what  is  herein  involved: — 

"  The  powers  of  the  Board  in  regard  to  express  business  are  set  out 
in  sections  360-366,  inclusive.  The  jurisdiction  is  concerned  with  tolls. 
The  group  of  sections  360-363  is  concerned  with  the  formalities  as  to 
preparation,  filing,  etc.,  of  tariffs.  Section  365  requires  that  contracts, 
conditions,  etc.,  limiting  the  liability  of  the  express  companies,  are  to  be 
approved  by  the  Board.  Subsection  2  (b)  of  the  same  section  provides 
that  the  Board  may  prescribe  the  terms  and  conditions  under  which 
"  goods  may  be  collected,  received,  cared  for  or  handled."  This  is  a 
power  in  regard  to  the  liability,  not  in  regard  to  requiring  the  establish- 
ment of  facilities.  See  in  this  connection  Canadian  and  Dominion 
Express  Cos.  vs.  Commercial  Acetylene  Co.,  9  Can.  Ry.  Cas.,  172,  at. 
p.  174.  The  only  other  section  in  the  group  referred  to,  section  366,  is 
concerned  with  returns  by  companies  charging  express  tolls. 

"  Section  364  gives  the  Board  power  to  define  carriage  by  express. 
This  was  formerly  section  352  of  The  Railway  Act;  and  it  was  decided  in 
Canadian  and  Dominion  Express  Cos.  vs.  Commercial  Acetylene  Co. 
(May  20,  1909),  9  Can.  Ry.  Cas.,  172,  that  express  companies  were  at 
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liberty  to  exercise  their  own  discretion  in  refusing  to  carry  by  express 
any  particular  commodity. 

"  Section  364  of  the  present  Act  differs  from  section  352  of  the 
former  Act  by  the  addition  of  the  words  "  and  may  order  that  all  such 
goods  as  the  Board  may  think  proper  shall  be  carried  by  express."  The 
effect  of  this  is  to  remove  the  discretion  which  the  express  companies 
formerly  had.  The  express  company  may  not  discriminate  between 
goods  as  to  carriage,  but  this  does  not  give  power  to  direct  the  installa- 
tion of  facilities  at  stations.  It  may  further  be  noted  that  in  the  group 
of  sections  already  referred  to  there  is  no  section  which  gives  the  Board 
power  to  direct  that  facilities  shall  be  afforded. 

"  In  summary  form,  the  Board's  jurisdiction  is  as  to  tolls  and  con- 
tracts, etc.,  limiting  liability,  with  the  aditional  power,  conferred  by  sec- 
tion 364  amended  as  already  noted,  of  saying  what  may  be  carried  by 
express.  The  Board  is  given  no  power  to  direct  an  express  company  qua 
express  company  to  install  facilities  or  to  arrange  that  specific  services 
shall  be  given  at  specific  stations.  It  follows  from  this  that  so  far  as 
jurisdiction  is  concerned,  the  Board  has  no  power  to  direct  an  express 
company  to  reinstate  at  a  station  or  stations  express  facilities  which  it 
has  removed,  nor  has"  the  Board  power,  as  a  matter  of  jurisdiction,  in 
the  first  instance  to  direct  the  installation  of  facilities  at  a  station  or 
stations. 

"  Its  jurisdiction  over  telegraph,  telephone  and  express  companies  is 
essentially  a  rate  jurisdiction,  and  much  more  limited  than  in  the  case 
of  railways." 

Under  all  the  circumstances,  I  am  of  the  opinion  that  the  situation  with 
regard  to  the  handling  of  this  express  matter  for  flag  stations  should  be  left 
status  quo. 

Ottawa,  March  2,  1923. 

Chief  Commissioner  Carvell  and  Commissioner  Lawrence  concurred,  and 
the  report  was  adopted  as  the  judgment  of  the  Board. 


GENERAL  ORDER  No.  375 

In  the  matter  of  the  application  of  the  Bell  Telephone  Company  of  Canadar 
hereinafter  called  the  "  applicant  company"  under  section  375  of  the 
Railway  Act,  1919,  for  approval  of  general  forms  of  contract  to  be  entered 
into  between  the  applicant  company  and  any  other  company,  munici- 
pality, or  corporation  having  authority  to  construct  or  operate  a  tele- 
phone system  or  line;  and  for  an  Order  cancelling  General  Order  No.  114, 
dated  November  12,  1913,  made  herein. 

Case  No.  538. 
Saturday,  the  17th  day  of  March,  A.D.  1923. 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  consents 
of  the  Ontario  Railway  and  Municipal  Board,  the  Public  Service  Commission 
of  the  province  of  Quebec,  and  the  Canadian  Independent  Telephone  Company, 
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tiled;  and  upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders  as  follows: 

1,  That  the  Exchange  and  Toll  Line  Form  of  Agreement  (No.  650)  and 
Service  Station  Form  of  Agreement  (No.  651),  to  be  entered  into  between  the 
applicant  company  and  any  other  company,  municipality,  or  corporation  having 
authority  to  construct  or  operate  a  telephone  system  or  line,  on  file  with  the 
Board  under  case  No.  538  be,  and  they  are  hereby,  approved. 

2.  That  the  said  General  Order  No.  114,  dated  November  12,  1913,  made 
herein,  be,  and  it  is  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33451 

In  the  matter  of  the  application  of  the  Kettle  Valley  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  freight  traffic  thab 
portion  of  its  Penticton  South  Branch,  mileage  10.18,  at  Okanagan  Falls, 
to  mileage  26.8. 

File  No.  11738.146. 

Wednesday,  the  21st  day  of  March,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  open  for  the  carriage  of  freight  traffic  that  portion  of  its  Penticton  South 
Branch,  from  mileage  10- 18,  at  Okanagan  Falls,  in  the  province  of  British 
Columbia,  to  mileage  26-8,  provided  the  rate  of  speed  of  trains  operated  over 
the  said  line  shall  not  exceed  twelve  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 


CIRCULAR  No.  201 

March  20,  1923. 

Contracts,  Etc.,  Limiting  Carrier's  Liability 

File  No.  496.23. 

I  am  directed  by  the  Board  to  request  the  filing  by  all  railways  subject  to 
its  jurisdiction,  on  or  before  May  1,  1923,  of  copies  of  all  forms,  contracts  or 
releases,  at  present  in  use,  which  in  any  way  limit  the  liability  of  the  company, 
including  pass  forms  and  circus  contracts,  but  omitting  passenger  tickets, 
baggage  checks  and  bills  of  lading. 

By  order  of  the  Board, 

A.  D.  CARTWRIGHT, 


®f)e  poarb  of 
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Judgments,  Orders,  Regulations,  and  Rulings 


Vol.  XIII  Ottawa,  April  15,  1923  No.  2 


This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
scription, $3.00;  single  numbers,  20  cents;  in  quantities,  25  per  cent  discount.  Early  application 
should  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  tht 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa.  Remittances  to  be 
made  payable  to  the  order  of  the  Chief  Accountant.  P.O.  Money  or  Postal  Orders  preferred. 
Cheques  or  drafts  must  be  made  payable  at  par  at  Ottawa.  Postage  Stamps  will  not  be 
accepted. 


Application  of  the  Michigan  Central  Railroad  Company,  for  an  Order  of  the 
Board  under  Section  154  (3)  of  the  Railway  Act,  to  exempt  the  company 
from  complying  with  all  the  conditions  set  forth  in  said  section  and 
recommending  its  agreement  with  the  Toronto,  Hamilton  and  Buffalo 
Railway  Company  dated  July  1,  1922,  to  the  Governor  in  Council  for 
approval. 

File  32482 

INFORMAL  RULING 

Commissioner  Boyce: 

The  Board,  in  re  Grand  Trunk  and  Quebec,  Montreal  and  Southern  Rail- 
way Company,  23,  C.R.C.  101,  decided  that  it  has  no  jurisdiction  under  section 
364  (3),  now  154  (3),  to  dispense  with  the  sanction  of  the  Governor  in  Council 
required  by  old  section  364  (2),  now  154  (2),  but  can  only  recommend  for 
such  sanction  an  agreement,  properly  brought  before  it,  of  which  it  approves. 
This  decision  was  approved  and  followed  in  Judgment  of  the  Board  in  re  Cana- 
dian Pacific  Railway  and  Grand  Trunk  Railway  (Orders,  Judgments,  etc.,  of 
Board,  Vol.  12,  p.  357)  and  the  practice  is  now  settled.  In  Grand  Trunk  Rail- 
way and  Quebec,  Montreal  and  Southern  Railway  Company  (supra)  it  is  also 
held,  that  the  "  conditions  "  the  Board  has  power  to  dispense  with  are  conditions 
as  to  consent  of  shareholders,  advertising  in  local  papers,  etc. 

In  submitting  the  agreement  to  the  Board  for  recommendation  to  the 
Governor  in  Council  for  approval  under  section  154,  the  solicitors  of  the 
Michigan  Central  Railroad  contend  that  the  Board  has  power  by  order  under 
subsection  3  of  that  section  to  exempt  the  company  from  complying  with  the 
other  conditions  set  forth  in  section  154  with  respect  to  an  agreement,  such  as 
this,  made  by  the  company  for  the  transaction  of  its  ordinary  business.  This 
involves  the  consideration  of  the  question  as  to  whether  the  Board  may  exempt 
the  company  from  the  obligation  to  publish  notice  in  the  Canada  Gazette 
required  by  section  151  (3)  (made  applicable  to  section  154  by  subsection  2 
of  the  latter  section). 

By  section  151  (3)  notice  in  the  Canada  Gazette  is  imperative;  publica- 
tion in  local  papers  discretionary  with  the  Board.  Section  154  (under  which 
this  application  is  made)  provides  that  the  agreement  shall  be  "  subject  to  the 
like  consent  of  shareholders,  the  sanction  of  the  Governor  in  Council,  upon  the 
recommendation  of  the  Board,  application  notices  and  filing,  as  hereinbefore 
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[that  is,  by  section  151  (3)]  provided  with  respect  to  amalgamation  agreements: 
Provided  that  publication  in  the  Canada  Gazette  shall  be  sufficient  notice,  and 
that  the  duplicate  original  of  such  agreement  or  arrangement  shall,  upon  being 
sanctioned,  be  filed  with  the  Board." 

Subsection  3  of  section  154  is  invoked  in  support  of  the  contention.  That 
section  reads  as  follows: — 

11  The  Board  may,  notwithstanding  anything  in  this  section,  by 
order  or  regulation,  exempt  the  company  from  complying  with  any  of 
the  foregoing  conditions,  with  respect  to  any  such  agreement  or  arrange- 
ment made  or  entered  into  by  the  company  for  the  transaction  of  the 
usual  and  ordinary  business  of  the  company,  and  where  such  consent 
of  the  shareholders  is  deemed  by  the  Board  to  be  unnecessary." 

As  section  151  (3)  makes  publication  in  the  Canada  Gazette  imperative, 
and  its  provisions  are  incorporated  into  section  154,  there  must  appear  in  the 
subsection  of  154  invoked  (subsection  3)  a  clear  intention  to  give  the  Board 
the  power  in  applications  falling  under  section  154  (3)  to  dispense  with  publi- 
cation of  notice  in  the  Canada  Gazette,  which  power  the  Board  does  not  possess 
under  the  wording  of  section  151  (3).  I  am  unable  to  see  any  such  power  in 
section  154  (3).  In  the  first  place  publication  in  the  Canada  Gazette  is  not 
there  expressly  stated  as  a  condition.  It  is  a  proviso — just  as  filing  with  the 
Board  of  duplicate  original  as  approved  is  a  proviso  of  the  conditions  in  154 
(3)  and,  for  all  that  appears,  there  is  no  more  power  to  dispense  with  the  one 
than  with  the  other. 

Again  by  section  154  (3)  the  "  conditions  "  from  which  the  Board  may, 
in  certain  cases,  exempt  the  company,  are  conditions  "  with  respect  to  such 
agreement"  and,  I  think,  clearly  refers  to  those  provisions  of  section  151  (1) 
as  to  the  manner  in  which  such  an  agreement  must  be  approved  by  the  com- 
pany, the  regularity  of  the  meeting  called  for  the  purpose  of  passing  it,  the 
percentage  of  vote  that  carried  it  and  the  regularity  and  sufficiency  of  the 
incidental  notices  and  procedure  calling  ;such  meeting  for  obtaining  the  valid 
consent  of  the  shareholders  before  the  agreement  is  submitted  to  the  Board. 
This  is  emphasized  by  the  concluding  words  of  154  (subsection  3)  "  and  where 
such  consent  of  the  shareholders  is  deemed  by  the  Board  to  be  unnecessary." 
I  think  these  words  link  up  what  goes  before  to  the  company  procedure  in 
passing  the  agreement  by  its  shareholders,  and  cannot  be  construed  to  give 
power  to  dispense  with  a  mandatory  condition  as  to  publication  in  the  Canada 
Gazette,  by  implication.  By  section  151  (3)  the  Board  may  dispense  with 
publication  in  a  local  paper,  and  section  154  (3)  gives  it  no  greater  power. 
This  is  already  indicated  as  the  practice  in  the  last  clause  of  the  Board's  judg- 
ment in  re  Grand  Trunk  Railway  and  Quebec,  Montreal  and  Southern,  23 
C.R.C.,  at  p.  103,  and  followed  in  the  judgment  of  the  Board,  written  by  the 
Assistant  Chief  Commissioner,  in  re  the  Canadian  Pacific  Railway  and  Grand 
Trunk  Railway  (supra). 

I  think,  therefore,  that  the  application,  in  so  far  as  it  includes  dispensing 
with  the  publication  in  the  Canada  Gazette,  required  by  section  151  (3)  and 
154  (2),  is  not,  as  I  read  the  statute,  within  the  power  of  the  Board  to  grant. 
Ottawa,  March  14,  1923. 

Chief  Commissioner  Carvell  and  Assistant  Chief  Commissioner  McLean 
concurred. 
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Application  of  Dominion  Cartridge  Company,  Limited,  Montreal,  Que.,  for  a 
ruling  of  the  Board  as  to  the  application  of  the  General  Interswitching 
Order  with  respect  to  the  applicant  company's  siding  at  Staynerville, 
the  loading  and  unloading  point  on  said  siding  being  over  the  4-mih 
limit  prescribed  by  said  Order. 

File  21700.24 

REPORT  OF  MR.  W.  E.  CAMPBELL,  CHIEF  TRAFFIC  OFFICER  OF 

THE  BOARD 

The  application  as  contained  in  letter  addressed  to  the  Secretary  of  the 
Board  dated  February  26,  reads: — 

"  We  have  a  siding  at  Staynerville  on  the  C.P.R.  tracks  whicji  is  6,050 
feet  long.  Under  our  Siding  Agreement,  we  pay  the  C.P.R.  a  rate  of 
|  cent  per  100  pounds  for  the  switching  of  car-load  freight.  This  siding 
commences  3-30  miles  from  the  Canadian  National  interchange  with  the 
C.P.R.  at  Lachute.  The  end  of  the  siding  where  we  take  delivery  is,  of 
course,  over  the  four-mile  limit. 

"  We  are  of  opinion  that  in  the  circumstances  the  C.P.R.  should 
accept  freight  from  the  CNR.  at  Lachute  and  deliver  it  to  our  plant  at 
the  end  of  our  siding,  charging  therefor  in  addition  to  their  f  cent  per 
100  pounds,  only  the  regular  interswitching  rate  of  1  cent  per  100  pounds, 
our  contention  being  that  we  practically  charter  their  engine  for  the  haul 
from  the  beginning  to  the  end  of  our  siding.  If,  of  course,  we  had  our 
own  engine  and  took  delivery  at  the  commencement  of  our  siding,  there 
would  be  no  question  as  to  the  application  of  the  inter-switching  rate. 

"  I  wish  you  would  kindly  submit  this  matter  to  the  Board  for  their 
decision  as  to  the  correctness  of  our  contention." 

The  matter  has  been  further  developed  through  the  written  submissions 
of  the  parties,  the  Canadian  Pacific  Railway  riling  an  answer  under  date  of 
March  5,  a  copy  of  which  was  sent  to  the  applicant,  and  the  supplementary 
statement  of  the  applicant  in  reply  thereto  was  forwarded  to  the  Board  under 
date  of  March  6. 

It  appears,  first,  necessary  to  quote  the  provisions  of  the  Board's  General 
Interswitching  Order  No.  252,  dated  October  26,  1918,  which  are  relevant  to 
what  is  here  concerned.    Section  1  (a)  states: — 

"  1.  For  the  interpretation,  application,  and  operation  of  this  order, — 
"  (a)  '  Interswitching  '  means  the  movement  of  freight  in  cars  between 
the  unloading  or  loading  tracks  of  one  carrier,  hereinafter  called  the 
'  terminal  carrier  ',  and  the  point  of  interchange  with  another  carrier  by 
whom,  singly  or  jointly  with  a  further  carrier,  the  said  traffic  has  been 
carried  from  its  point  of  shipment  or  is  to  be  carried  to  its  destination, 
hereinafter  called,  singly  or  jointly,  the  '  line  carrier ',  both  the  terminal 
carrier  and  the  line  carrier  which  interchanges  with  the  terminal  carrier 
being  subject  to  the  jurisdiction  of  the  Board." 
In  section  3  it  is  stated:  — 

k'  Provided  that  no  terminal  carrier  or  intermediary  shall  be  obliged 
hereunder  to  make  any  movement  exceeding  the  distances  herein  specified 
at  the  tolls  herein  prescribed,  and  that  the  said  distances  be  irrespective 
of  the  location  of  the  interchange  or  of  yard  limits  or  boundaries." 

In  section  5  it  is  provided: — 

"  If  the  traffic  is  loaded  or  unloaded  upon  private  sidings  connecting 
with  the  railway  of  the  terminal  carrier,  .  .  .  the  toll  of  the  terminal 
carrier  shall  not  exceed  one  cent  per  100  pounds  for  the  actual  weight 
thereof,  subject  to  the  minimum  weight  of  the  line  carrier's  tariff,  for 
any  distance  within  and  including  four  miles  from  the  interchange." 
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The  question  at  issue  is  whether  with  respect  to  traffic  moving  beyond  four 
miles  from  the  point  of  interchange  it  is  permissible  and  proper  to  compute  the 
toll  to  be  charged  for  such  service  by  applying  the  interswitching  rate,  and  the 
provisions  of  the  Interswitching  Order,  for  the  four  miles  nearest  the  inter- 
change point,  plus  some  other  rate  or  charge  for  the  additional  movement  from 
the  four-mile  limit  to  or  from  the  further  point  of  loading  or  unloading  or 
origin  or  destination  of  the  traffic. 

What  is  involved,  therefore,  is  what  does  the  Order  say  with  respect  to  the 
point  raised,  and  if  the  order  does  not  express  the  matter  clearly,  then  what  does 
the  order  mean?  I  am  of  opinion  that  the  order  does  cover  the  point  at  issue, 
and  that  a  careful  examination  of  the  wording  of  its  provisions  which  are  above 
quoted  shows  the  proper  literal  interpretation  to  be: — 

1.  Tkat  the  provisions  of  the  Interswitching  Order  do  not  apply  with 
respect  to  any  movement  exceeding  four  miles  from  the  interchange.  It  is 
specifically  stated  in  section  3  that  no  terminal  carrier  shall  be  obliged  under 
the  Interswitching  Order  to  make  any  movement  exceeding  four  miles  at  the 
tolls  prescribed  therein. 

2.  That  the  words  "unloading  or  loading"  in  section  1  (a),  as  well  as  the 
words  "  loaded  or  unloaded  "  in  section  5,  were,  inserted  for  the  purpose  of  fur- 
ther qualifying  the  traffic  involved.  In  other  words,  "  interswitching  "  means 
the  movement  of  freight  in  cars  which  is  to  be  loaded  or  unloaded  within  the 
four-mile  zone. 

As  stated,  the  foregoing  is  my  view  of  the  strict  meaning  of  the  order,  and 
it  seems  clear  to  me  that  this  is  supported  by  what  has  been  stated  in  the 
numerous  judgments  of  the  Board  dealing  with  various  features  of  the  General 
Interswitching  Order. 

It  necessarily  follows  that  where  the  order  prescribes  what  traffic  it 
embraces,  any  traffic  not  thereby  covered  is  quite  outside  the  scope  and  "pro- 
visions of  the  Order,  and  its  provisions  can  have  no  application  with  respect 
thereto. 

Chief  Commissioner  Carvell  concurred,  and  the  Report  was  adopted  as  the 
judgment  of  the  Board. 

Ottawa,  March  29,  1923. 


ORDER  No.  33471 

In  the  matter  of  the  complaint  of  P.  Burns  &  Company,  Limited,  of  Prince 
Albert,  Saskatchewan,  against  the  Canadian  National  Express  Company 
with  respect  to  claims  for  goods  lost  or  damaged  at  flag  stations. 

File  No.  2338.7 

Friday,  the  23rd  day  of  March,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Calgary, 
September  28,  1922,  the  complainant,  the  Canadian  National  Express  Com- 
pany, the  Dominion  Express  Company,  and  the  Canadian  Pacific  and  Cana- 
dian National  Railway  Companies  being  represented  at  the  hearing,  and  what 
was  alleged;  and  upon  the  report  and  recommendation  of  its  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33474 

In  the  matter  of  the  application  of  residents  of  Beaufield,  in  the  Province  of 
Saskatchewan,  for  an  Order  requiring  the  Canadian  National  Railway 
Company  to  appoint  a  caretaker  at  Beaufield  Station. 

File  No.  4205.343 

Monday,  the  26th  day  of  March,  A  D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of 
the  railway  company;  and  upon  the  report  and  recommendation  of  an  inspector 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  be, 
and  it  is  hereby,  directed  to  appoint  a  caretaker  at  Beaufield  station,  in  the 
province  of  Saskatchewan,  whose  duties  will  be  to  keep  the  station  building 
clean  and,  when  necessary,  heated  and  lighted  for  the  arrival  of  passenger 
trains,  see  that  package  freight  and  express  shipments  are  properly  housed, 
keep  the  freight  shed  locked  and  a  notice  posted  that  shipments  will  be  received 
and  delivered  between  the  hours  of  8  a.m.  and  5  p.m.,  and  thirty  minutes 
previous  to  the  arrival  of  mixed  trains  Nos.  151  and  152;  the  said  service  to 
become  effective  not  later  than  the  1st  day  of  April,  1923. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33475 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company  ",  under  section  -276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that 
portion  of  its  Langdon  North  Branch  (Acme  to  Empress),  mileage  74' 29 
to  77  88. 

File  No.  26662.16 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Tuesday,  the  27th  day  of  March,  A.D.  1923. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affi- 
davit,— 

The  Board  orders  as  follows: — 

1.  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to  open  for 
the  carriage  of  traffic  that  portion  of  its  Langdon  North  Branch  from  mileage 
75-5  to  79  191,  zero  being  at  Langdon  Station  (construction  mileage  74-29  to 
77-981) :  Provided  the  speed  of  trains  operated  over  the  said  line  be  limited  to 
a  rate  not  exceeding  fifteen  miles  an  hour. 

2.  That  Order  No.  33313,  dated  January  25,  1923,  made  herein,  be,  and  it  is 
hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33481 

In  the  matter  of  the  application  of  the  residents  of  the  Village  of  Runny mede,  in 
the  Province  of  Saskatchewan,  for  an  Order  directing  the  Canadian 
National  Railway  Company  to  build  a  new  station  at  Runnymede. 

File  No.  32502 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Tuesday  the  27th  day  of  March,  A.D.  1923. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf 
of  the  railway  company,  and  upon  the  report  and  recommendation  of  an  Inspector 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  be,  and 
it  is  hereby,  directed  to  erect  a  fourth-class  station  building  at  Runnymede,  in 
the  province  of  Saskatchewan;  the  work  to  be  completed  by  the  1st  day  of 
October,  1923. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  376 

In  the  matter  of  the  General  Order  of  the  Board  No.  375,  dated  March  17,  1923, 
approving  general  forms  of  contract  to  be  entered  into  between  the  Bell 
Telephone  Company  of  Canada  and  any  other  company,  municipality,  or 
corporation  having  authority  to  construct  or  operate  a  telephone  system 
or  line. 

Case  No.  538 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Tuesday,  the  27th  day  of  March,  A.D.  1923. 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  Independent  Tele- 
phone Company,  Limited, — 

The  Board  orders:  That  the  said  General  Order  No.  375,  dated  March  17, 
1923,  be,  and  it  is  hereby,  amended  by  striking  out  the  word  "  Company  after 
the  words  "  Canadian  Independent  Telephone  ",  in  the  fourth  line  of  the  recital 
to  the  order,  and  substituting  therefor  the  word  "  Association 

F.  B.  CARVELL, 

Chief  Commissioner. 
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CIRCULAR  No.  200  (REVISED) 

April  4,  1923. 

Re  cars  containing  wood,  lumber,  piles,  poles,  etc.,  being  placed  five  cars  from 
engine  on  trains  passing  through  tunnels. 

File  No.  31854 

I  am  directed  to  inform  ytfu  that  the  Board  directs  that  on  trains  passing 
through  tunnels,  more  than  500  feet  in  length,  open  cars  loaded  with  wood, 
lumber,  piles,  poles,  etc.,  shall  not  be  placed  next  to  the  engine;  and,  if  suffi- 
cient box  cars  are  available,  at  least  three  of  such  shall  be  placed  between  the 
engine  and  such  loaded  timber  cars  on  such  a  movement. 

By  order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 
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Application  of  the  Michigan- Central  Railroad  Company  for  an  Order  authoriz- 
ing the  construction  of  seven  new  tracks  across  Park  Avenue,  Township 
of  Yarmouth,  Ont.,  in  addition  to  existing  six  tracks. 

File  No.  9437.963 

JUDGMENT 


The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.: 

At  the  hearing  of  this  case  in  St.  Thomas,  on  March  16  last,  the  parties 
agreed  to  get  together  and  see  if  an  amicable  arrangement  could  not  be  arrived 
at. 

I  regret  to  find  from  the  correspondence  since  received  from  the  solicitors 
of  both  the  Michigan  Central  Railroad  Company  and  the  township  of  Yar- 
mouth, they  are  so  far  apart  that,  in  my  opinion,  the  Board  must  take  some 
action. 

It  was  admitted  by  every  person  at  the  hearing,  in  which  opinion  I  heartily 
concur,  that  the  railroad  company  should  have  the  right  to  extend  its  tracks, 
and  lay  the  additional  tracks  over  Park  avenue. 

I  think  it  is.  quite  clear  that  we  have  not  the  power  to  close  the  street 
without  the  consent  of  the  municipality. 

I,  therefore,  think  an  order  should  issue  authorizing  the  railroad  company 
to  forthwith  proceed  with  the  construction  of  its  yard,  according  to  the  plan 
filed:  the  question  of  protection,  if  any,  to  be  decided  later  on,  when  the  same 
is  found  necessary;  as  well  as  the  conditions  as  to  the  cost  thereof;  and  any 
contribution  by  the  Michigan  Central  Railroad  Company  toward  the  better- 
ment of  the  streets  and  improvement  of  conditions  at  the  First  A  venue  subway. 

April  6,  1923. 

Commissioner  Lawrence  concurred. 
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Complaint  of  Canadian  National  and  Canadian  Pacific  Railways  against  the 
tariffs  of  the  Michigan  Central,  Toronto,  Hamilton  and  Buffalo,  Pere 
Marquette,  and  Wabash  Railway  Companies,  naming  export  rates  from 
Southern  Ontario  territory  to  United  States  Atlantic  ports. 

File  31163 

REPORT  OF  CHIEF  TRAFFIC  OFFICER  W.  E.  CAMPBELL 

This  is  a  complaint  made  by  the  Canadian  National  and  Canadian  Pacific 
Railways,  hereinafter  referred  to  as  complainants,  against  the  tariffs  published 
by  the  Michigan  Central,  Toronto,  Hamilton  and  Buffalo,  Pere  Marquette,  and 
Wabash  Railway  Companies,  hereinafter  referred  to  as  the  respondents,  from 
southern  Ontario  territory  served  by  the  respondents,  on  export  traffic  to  New- 
York  during  the  summer  months  or  open  season  of  navigation  at  Montreal.  It  is 
alleged  that  the  tariffs  complained  of  contravene  the  provisions  of  the  Board's 
Order  No.  586,  dated  July  25,  1905.  This  order  was  modified  with  regard  to 
the  provisions  of  section  1  by  Order  No.  641,  dated  September  4,  1905. 

Very  briefly,  the  situation  before  the  Board  at  the  time  of  the  complaint 
resulting  in  the  order  in  question  was  that  at  that  time,  and  for  a  great  many 
years  previously,  the  export  rates  from  Chicago,  Detroit,  Port  Huron  and  inter- 
mediate points  to  Montreal  were  lower  than  to  New  York,  generally  speaking 
by  2  cents  per  100  pounds.  The  policy  of  the  carriers  during  all  this  period 
had  been  to  apply  to  Montreal  the  Philadelphia  basis,  which  was  lower  than 
New  York.  However,  while  maintaining  this  lower  basis  to  Montreal  from 
United  States  points  west  of  Ontario,  from  Ontario  points  the  export  rates  were 
the  same  to  Montreal,  New  York  and  Philadelphia.  The  rates  from  points 
east  of  Chicago  were  based  on  varying  percentages  of  the  Chicago-New  York 
rate.    The  Board's  orders  prescribed  from  Ontario  points — 

First,  revised  station  groupings  and  maximum  percentages  of  the  Chicago- 
New  York  rate  to  be  applicable  therefrom  to  New  York  which  were  more 
favourable  to  the  public  than  the  basis  of  rates  previously  charged. 

'  Second,  that  export  rates  to  Montreal,  instead  of  being  the  same  as  to 
New  York,  were  to  be  the  same  difference  below  the  New  York  rates  as  existed 
from  Chicago,  Detroit,  Port  Huron  and  intermediate  points;  with  the  further 
stipulation  that  the  ordinary  summer  class  and  commodity  rates  to  Montreal 
were  not  to  be  exceeded  on  export  traffic. 

The  portions  of  the  Board's  Order  No.  586  relevant  to  what  is  herein 
involved  read: — 

"  It  is  ordered: 

"  1.  That  so  long  as  the  companies  owning  or  operating  railway 
lines  in  Ontario  find  it  convenient  and  expedient  to  continue  the  pre- 
vailing system  of  computing  their  rates  to  the  Canadian  and  United 
States  Atlantic  seaboard,  on  freight  traffic  for  export,  on  the  basis  of 
percentages  of  the  co-existent  rates  from  Chicago  to  New  York,  or  until 
otherwise  ordered  by  the  Board,  the  said  companies  shall,  for  the  station 
groupings  and  percentages  previously  adopted,  and  ribw  in  use,  substi- 
tute the  following  station  groupings,  and  the  following  maximum  per- 
centages of  the  Chicago  to  New  York  rates.  • 

"  2.  That  when,  as  now,  the  rates  to  Montreal  on  export  freight 
traffic  from  Chicago,  Detroit.  Port  Huron  and  intervening  points  are 
lower  than  the  rates  in  effect  on  the  same  traffic,  at  the  same  time,  from 
the  same  points,  to  New  York,  then  at  least  the  same  difference  shall 
exist  between  export  rates  from  Ontario  points  to  Montreal  and  the  rates 
in  effect  on  the  same  traffic,  at  the  same  time,  from  the  same  points,  to  New 
York,  the  rates  to  Montreal  to  be  the  lower;  and  the  ordinary  summer 
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class  and  commodity  rates  to  Montreal  (city)  shall  not  be  exceeded 
on  export  traffic,  on  which  the  said  rates  shall  be  subject  to  section  252, 
subsection  3,  of  the  Railway  Act,  1903,  as  modified  by  section  262,  sub- 
section 4." 

During  all  this  long  period  previous  to  the  issuance  of  the  orders  in  ques- 
tion, the  export  rates  from  Ontario  points  to  Montreal  and  New  York  were  the 
same.  Subsequent  to  the  promulgation  of  the  order,  which  provided  for  lower 
rates  to  Montreal  than  to  New  York,  the  respondents  issued  tariffs  applying 
from  the  southern  Ontario  territory  referred  to  to  New  York,  Philadelphia, 
Baltimore  and  Boston,  meeting  the  reduced  rates  to  Montreal  during  the  period 
of  the  year  that  the  port  of  Montreal  was  open,  and  reverting  to  the  higher 
maximum,  or  normal,  basis  to  New  York  as  prescribed  by  the  Board,  after  the 
close  of  Montreal  navigation.  In  other  words,  it  will  be  observed  that  the  action 
of  the  respondents  was  the  continuation  of  their  policy  of  maintaining  the  same 
rates  to  Montreal  and  New  York,  but  as  under  the  provisions  of  the  Board's 
order  they  could  no  longer  apply  to  Montreal  the  normal  New  York  rate,  they 
met  the  situation  by  reducing  the  New  York  rate  to  the  Montreal  basis  which, 
of  course,  reduced  their  former  basis  of  earnings  on  this  traffic  and  correspond- 
ingly benefited  the  shipping  public  they  served  in  this  territory.  This  situation 
has  existed  since  1906  up  to  the  present  time,  cxrept  for  an  interval  from  1917 
to  early  in  1920  when,  owing  to  the  situation  at  the  United  States  ports  as  a 
result  of  conditions  created  by  the  war,  the  respondents  did  not  feel  it  expedient 
to  meet  the  Montreal  competition. 

The  respondents  contend  their  action  was  necessary  for  the  purpose  of 
meeting  a  competitive  situation.  The  position  taken  by  the  Toronto,  Hamilton 
and  Buffalo  Railway  Company  may  be  summarized  as  follows:  That  company 
had  always  enjoyed  a  considerable  tonnage  of  export  traffic  from  its  stations 
via  Niagara  frontier  to  United  States  ports.  From  Hamilton  it  is  the  only 
possible  way  in  which  it  can  secure  any. of  this  traffic.  Approximately  75  per 
cent  of  their  tonnage  is  westbound  from  Niagara  frontier  points  and  it?  is  neces- 
sary to  secure  all  available  tonnage  eastbound  in  order  to  keep  down  empty  car 
haul.  They  submit  that  the  Board's  order  fixed  maximum  rates,  not  minimum 
rates,  and  they  should  not  be  debarred  from  making  rates  to  meet  any  com- 
petition existing,  provided  the  rates  published  do  not  cause  them  to  lose  money 
in  handling  such  traffic.  To  disturb  the  present  situation  and  take  away  their 
right  to  meet  competition  will  seriously  handicap  the  business  of  that  line.  The 
position  taken  by  the  other  respondents  is  largely  along  somewhat  similar  lines. 

Of  course,  at  the  time  of  issuance  of  the  orders  in  question  in  1905,  this 
Board  could  not  have  known  or  even  anticipated  what  position  would  be  taken 
by  the  respondents  from  a  competitive  standpoint.  However,  in  1906  the 
policy  of  the  respondents  became  apparent,  and  in  a  letter  dated  February  19, 
1906,  from  Mr.  John  W.  Loud,  chairman  of  the  Advisory  Committee  of  the 
Canadian  Freight  Association,  addressed  to  the  Board,  the  following  reference 
thereto  is  found: — 

"  Some  Canadian  lines  operating  via  the  Niagara  frontier,  as  for 
instance,  the  T.,  H.  and  B.  and  Michigan  Central  Railroads,  consider 
they  cannot  maintain  to  New  York  on  export  traffic  a  higher  rate  than 
is  made  to  Montreal,  thus  nullifying  the  first  order  of  the  Board,  which 
prescribes  that  the  Montreal  rate  shall  be'  the  lower. 

"  If  the  Canadian  Pacific  and  Grand  Trunk  Railways  insist  on 
carrying  out  the  first  order,  and  the  Niagara  frontier  lines  insist  on 
maintaining  the  principle  they  contend  for,  it  follows  that  there  must 
be  repeated  reductions,  thereby  creating  demoralization  and  a  discrimi- 
nation between  localities." 
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In  a  supplementary  report  of  the  late  Chief  Traffic  Officer  of  the  Board, 
dated  March  29,  1906,  he  stated:— 

"  The  policy  of  the  Michigan  Central,  and  the  other  lines  operating 
via  the  Niagara  frontier,  in  insisting  on  charging  the  Montreal  rates  to 
New  York  in  order  that  their  export  traffic  might  not  be  diverted 
through  the  Canadian  port,  created  a  competitive  condition  which  can 
be  met  without  disrupting  the  Board's  basis.  Mr.  Loud  does  not  say 
so,  but  the  lines  whose  interests  converge  at  New  York  have  carried  out 
this  policy  for  several  years  past.  The  difficulty  referred  to  by  Mr. 
Loud  can  be  obviated  by  treating  the  rate  situation  in  territory  com- 
petitive with  the  Niagara  frontier  lines,  during  the  summer  season — for 
it  is  only  a  summer  condition,  during  open  navigation  at  Montreal — 
as  a  purely  competitive  condition,  by  waiving,  for  the  time  being,  the 
differential  in  favour  of  Montreal  from  the  territory  in  question.  This 
would  avoid  the  reactive  reductions  anticipated  by  the  association." 

This  is  the  point  now  at  issue.  The  complainants,  however,  dropped  the 
matter  and  the  situation  has  existed  without  further  representations  to  the 
Board  from  any  source  until  the  question  was  again  raised  by  the  complainants 
in  1921.  Reference  to  the  Board's  tariff  files  shows  that  the  Canadian  National 
(Grand  Trunk)  met  the  competitive  situation  last  year  by  the  issuance  of  a 
special  competitive  export  tariff  naming  the  same  rates  as  the  respondents  from 
the  Ontario  territory  in  question  to  New  York,  Boston,  Philadelphia  and  Balti- 
more. 

The  complainants  submit  that  the  order  stipulates  that  the  rates  to  Mont- 
real are  to  be  lower  by  the  difference  prescribed  than  the  rates  to  New  York, 
consequently  the  tariffs  of  the  respondents  violate  the  order.  They  argue  it 
might  be  held,  under  a  literal  reading  of  the  order,  that  they  should  establish 
rates  to  Montreal  from  this  southern  Ontario  territory  2  cents  lower  than  the 
reduced  rates  published  by  respondents  to  New  York,  which,  if  again  met  by 
respondents,  would  have  to  be  followed  again  by  similar  action  and  carried  to 
its  extreme  conclusion  would  go  on  until  the  zero  mark  was  reached.  It  is  also 
submitted  that  the  present  situation  produces  a  discrimination  in  favour  of 
certain  localities  and  consequently  might  result  in  tearing  down  the  whole  rate 
structure  prescribed  by  the  Board's  orders  in  question.  Reference  is  also  made 
to  other  features,  such  as  insurance  rates  being  higher  on  the  St.  Lawrence 
River  route  from  Montreal  than  from  the  port  of  New  York,  and  the  limited 
number  of  sailings  out  of  Montreal  as  compared  with  New  York. 

The  Canadian  Manufacturers'  Association,  on  behalf  of  a  number  of 
interested  shippers,  as  well  as  a  number  of  shippers  directly,  have  intervened, 
and  their  position,  summed  up,  is  that  while  they  believe,  generally  speaking,  in 
patronizing  their  own  national  ports,  it  is  necessary  to  have  also  available  the 
United  States,  ports.  They  contend  the  present  and  long-standing  rate  adjust- 
ment is  reasonable  and  necessary,  and  protest  very  strongly  against  any  change 
being  made. 

The  orders  were  issued  in  1905  and  the  situation  which  has  subsequentlv 
existed  for  all  these  years  is  set  out  above,  but  it  seems  necessary  to  now  deal 
with  the  issue  by  reference  to  what  the  order  says,  or,  if  the  order  is  not 
expressed  clearly,  then  to  define  what  the  order  does  mean,  and,  if  considered 
necessary,  amend  it. 

Order  No.  586,  section  1,  ordered  the  companies  to  "  substitute  the  follow- 
ing station  groupings  and  the  following  maximum  percentages  of  the  Chicago 
to  New  York  rates."  For  example,  under  this  order  St.  Thomas,  Ont.,  is  a  73 
per  cent  point.    The  order  says  that  is  the  maximum  percentage,  but  it  does 
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not  prescribe  any  minimum  percentage,  or  say,  either  in  words  or  by  inference, 
that  the  companies  cannot  publish  rates  from  St.  Thomas  on,  say,  a  68  per 
cent  basis  if,  in  their  discretion,  they  wish  to  do  so. 

Section  2  is  already  quoted  herein.  After  carefully  reading  the  record, 
based  on  which  this  order  was  issued,  it  seems  to  very  clearly  support  the  state- 
ment that  the  reference  therein  to  rates  from  Ontario  points  to  New  York  had 
reference  to  the  normal  rates  from  these  points  to  New  York,  as  distinguished 
from  competitive  rates.  At  the  time  this  section  was  drafted  there  was  nothing 
before  the  Board  indicating  what  competitive  situation  might  subsequently  be 
found  to  exist  by  any  of  the  interested  railway  companies,  otherwise  this  sec- 
tion of  the  order  would  undoubtedly  have  been  more  clearly  expressed.  The 
proposition  that  the  Board  intended  by  this  order  to  establish  minimum  rates, 
and  to  prohibit  competitive  rates,  and  that  is  what  the  submissions  advanced 
by  complainants  really  amount  to,  is  a  somewhat  novel  contention.  These  are 
functions  which,  under  the  provisions  of  the  Railway  Act,  by  which  this  Board 
is  governed,  are  left  to  the  discretion  of  the  companies,  subject  always  to 
review  or  modification  by  the  Board,  if  undue  preference  or  unjust  discrimina- 
tion is  alleged,  under  other  applicable  sections  of  the  Act.  As  to  the  point 
raised  that  the  present  rate  adjustment  from  the  territory  in  question  might 
result  in  disturbance  of  the  rate  structure  from  other  territory,  it  may  be  stated 
that  this  does  not  follow  as  a  corollary  so  long  as  the  provisions  of  the  Railway 
Act  dealing  with  competition  are  as  at  present. 

I  am  satisfied,  after  careful  consideration  of  the  various  submissions,  that 
the  rates  from  this  southern  Ontario  territory  to  New  York  may  properly  be 
considered  as  competitive.  In  view  of  what  is  herein  stated  and  which  is  in 
reality  the  manner  in  which  the  order  has  been  interpreted  by  a  number  ot 
interested  companies  during  all  these  years  since  its  issuance,  there  would  seem 
no  particular  necessity  on  the  present  record  for  an  amending  order. 

Ottawa,  April  16,  1923. 

JUDGMENT 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.: 

It  is  my  opinion  that  the  report  furnished  this  Board  by  Mr.  Campbell, 
the  Chief  Traffic  Officer  of  the  Board,  correctly  sums  up  the  situation;  and  I 
am,  therefore,  disposed  to  adopt  the  same  as  the  judgment  of  the  Board. 

In  arriving  at  this  conclusion,  I  did  not  find  it  necessary  to  specifically 
decide  upon  the  point  raised  by  the  American  railways,  namely,  that  as  they 
were  not  respondents  in  the  1905  hearing,  the  order  would  not  apply  to  them; 
because,  as  the  decision  is  in  their  favour,  it  is  unnecessary  to  answer  that 
particular  argument.  I  am,  however,  largely  influenced  in  my  decision  by  the 
fact,  that  .only  a  few  months  after  the  order  of  1905  was  issued  protest  was 
made  by  Mr.  Loud,  Chairman  of  the  Advisory  Committee  of  the  Canadian 
Freight  Association,  which  was  considered  and  reported  upon  by  the  late  Mr.  ^ 
Hardwell,  under  date  of  March  29,  1906;  in  which,  with  the  whole  question* 
fresh  in  his  memory  and  having  been  the  originator  of  the  order  of  1905,  he  felt 
that  the  difficulty  could  be  obviated  by  treating  the  rate  situation,  with  respect 
to  southern  Ontario  lines,  during  the  summer,  as  a  purely  competitive  condi- 
tion: and  thereafter,  for  eleven  years,  things  went  on  without  protest  from  any 
person  and,  probably,  it  would  have  continued  had  it  not  been  that  during  the 
exigencies  of  war  in  1917  a  voluntary  change  was  made  by  the  railway  com- 
panies which  lasted  for  three  years.  When  they  wished  to  go  back  to  the  old 
condition  of  things  this  application  was  launched. 
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Therefore,  I  feel  compelled  to  agree  with  not  only  the  arguments,  but  con- 
clusions of  Mr.  Campbell,  and  think  his  report  should  be  adopted  as  the  judg- 
ment of  the  Boards 
Ottawa,  April  18,  1923. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyce  and 
Lawrence  concurred. 


Application  of  Messrs.  Guy  Tombs,  Ltd.,  Montreal,  Que.,  for  a  riding  of  the 
Board  in  the  matter  of  switching  charges  assessed  by  the  C.P.R.  at 
Prescott  on  cars  of  coal  from  Ogdensburg,  N.Y.,  for  furtherance  to  Mille 
Roches,  Ont. 

File  No.  6713.199 

REPORT  OF  CHIEF  TRAFFIC  OFFICER,  MR.  W.  E.  CAMPBELL,  WHICH 
WAS  ADOPTED  AS  THE  ANSWER  OF  THE  BOARD  TO  THE 
QUESTION  SUBMITTED  BY  THE  APPLICANT  COMPANY 

This  is  an  application  made  by  Messrs.  Guy  Tombs,  Ltd.,  Montreal,  Que., 
for  a  ruling  of  the  Board  with  respect  to  the  application  of  the  provisions  of 
General  Order  No.  252,  dated  October  26,  1918 — the  general  Interswitching 
Order — in  connection  with  the  service  performed  by  the  Canadian  Pacific 
Railway  at  Prescott  on  coal  shipments  moving  through  that  point  from  Penn- 
sylvania mines  to  Ontario  points.  The  matter  has  been  developed  through  the 
written  submissions  of  the  parties. 

The  traffic  herein  involved  is  bituminous  coal  shipped  from  Pennsylvania 
mines  to  Mille  Roches,  Ont.,  via  Ogdensburg  and  Prescott.  There  are  no 
through  rates  in  effect  via  this  route  and  the  through  charges  on  such  traffic 
consist  of  the  combination  of  the  following  rates: — 

(a)  Rate  of  the  United  States  carrier  from  mines  to  Ogdensburg,  N.Y. 
(6)  Rate  of  the  Canadian  Pacific  Car  and  Passenger  Transfer  Company 

from  Ogdensburg  to  Prescott. 
(c)  Local  switching  rate  of  the  Canadian  Pacific  Railway  from  car  ferry 

to  interchange  with  Canadian  National  Railways  (Grand  Trunk)  at 

Prescott. 

{d)  Rate  of  the  Canadian  National  Railways  (Grand  Trunk)  from  Pres- 
cott to  Mille  Roches. 

The  question  submitted  for  ruling  of  the  Board  by  applicants,  in  their 
letter  of  November  29,  1922,  is  set  out  as  follows: — 

"  We  wish  to  advise  we  would  like  to  obtain  a  definite  ruling  on  this 
matter,  i.e.,  whether  the  Grand  Trunk  Railway  should  absorb  half  of 
the  C.P.R.  terminal  switching  at  Prescott,  as  per  Board  of  Railway 
Commissioners  for  Canada  General  Order  No.  252." 

Section  1  (a)  of  the  Board's  General  Interswitching  Order  No.  252  reads: — 

"  1.  For  the  interpretation,  application,  and  operation  of  this 
order, — 

"  (a)  {  Interswitching '  means  the  movement  of  freight  in  cars 
between  the  unloading  or  loading  tracks  of  one  carrier,  hereinafter  called 
the  '  terminal  carrier/  and  the  point  of  interchange  with  another  carrier 
by  whom,  singly  or  jointly  with  a  further  carrier,  the  said  traffic  has  been 
carried  from  its  point  of  shipment  or  is  to  be  carried  to  its  destination. 
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hereinafter  called,  singly  or  jointly,  the  ■  line  carrier/  both  the  terminal 
carrier  and  the  line  carrier  which  interchanges  with  the  terminal  carrier 
being  subject  to  the  jurisdiction  of  the  Board;  the  said  movement  being 
performed  with  or  without  the  aid  of  an  intermediate  carrier  whether 
subject  or  not  subject  to  the  jurisdiction  of  the  Board,  hereinafter  caller 
the  '  intermediary  '." 

Section  12  of  the  order  reads: — 

"  Traffic  to  or  from  the  United  States  shall  be  subject  to  the  pro- 
visions of  this  order  at  the  point  of  shipment  or  destination  in  Canada." 

Attention  is  directed  to  the  provision  in  section  1  that  interswitching  means 
the  movement  of  freight  in  cars  between  the  unloading  or  loading  tracks  of  the 
terminal  carrier  and  the  point  of  interchange  with  the  line  carrier.  I  am  of  the 
opinion  the  application  of  the  order  is  expressed  with  sufficient  clearness  and 
provides  for  an  interswitching  service,  subject  to  the  various  provisions  of  the 
order,  at  the  point  of  origin  or  destination  of  the  traffic,  and  this  was  the  object 
of  the  insertion  of  the  words  "  unloading  or  loading  tracks."  In  the  Board's 
judgment  in  connection  with  the  Interswitching  Order  it  is  stated: — 

u  It  should  be  stated  *  im-primis '  that  an  interswitching  service  is 
of  value  to  the  public;  it  is  not  only  a  convenience  but  works  economy 
and  expedition  in  transportation.  By  it  the  traffic  of  the  carrier  originat- 
ing and  hauling  it  to  its  destination  is  delivered  to  the  consignee  who  is 
located  on  the  tracks  of  another  railway  within  the  same  terminal  or 
group  of  terminals,  or  having  been  loaded  on  the  sidings  of  one  carrier 
is  by  it  transferred  locally  to  the  railway  over  which  it  is  to  be  taken  to 
its  destination" 

The  traffic  referred  to  by  applicant  does  not  originate  at  Prescott  and 
therefore  is  not  unloaded  or  loaded  at  that  point.  •  This  is  through  traffic  from 
the  United  States  and  would  be  subject  to  the  provisions  of  section  12  of  the 
order  at  the  point  of  destination  in  Canada.  Prescott  is  not  the  destination,  nor 
is  it  the  point  of  origin  either  in  fact  or  under  the  wording  of  the  Interswitching 
Order.  The  charge  of  the  Canadian  Pacific  Railway  for  movement  of  this 
traffic  at  Prescott  from  car  ferry  to  interchange  with  the  Canadian  National 
Railways  (Grand  Trunk)  is  not  published  in  that  company's  interswitching 
tariff.  It  is  published  in  their  local  switching  tariff,  C.R.C.  No.  E-3669.  I 
consider  this  charge  on  a  movement  such  as  herein  described  is  part  of  the 
through  rate  made  up  of  the  combinations  already  referred  to  and  in  no  way 
subject  to  the  terms  of  the  Interswitching  Order. 

Ottawa,  March  23,  1923. 
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GENERAL  ORDER  No.  379 

In  the  matter  of  the  General  Order  of  the  Board,  No.  289,  dated  March  24, 
1920,  prescribing  rules  relative  to  the  inspection  of  locomotives  and 
tenders,  attached  thereto  marked  "A" 

File  No.  21351.1 

Wednesday,  the  4th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner.  ' 
C.  Lawrence,  Commissioner. 

Upon  reading  the  report  and  recommendation  of  its  Chief  Operating 
Officer, — 

The  Board  orders:  That  the  "  Rules  Relative  to  the  Inspection  of  Locomo- 
tives and  Tenders,"  prescribed  by  the  said  General  Order  No.  289,  be,  and  they 
are  hereby,  amended  by  striking  out  the  last  paragraph  thereof  and  inserting 
in  lieu  thereof  the  following,  namely: — 

"  Pilots. — All  locomotives  in  road  service,  excepting  engines  operating 
in  strictly  international  service  on  the  lines  of  the  Boston  and  Maine, 
Maine  Central,  Rutland,  New  York  Central,  and  Great  Northern  Railway 
Companies,  shall  be  equipped  with  pilots  projecting  not  less  than  24  J 
inches  from  the  back  of  the  upright  which  the  pilot  is  built  on,  to  the 
nose  of  the  pilots;  the  minimum  height  from  the  rail  to  be  3  inches;  and 
the  maximum  6  inches.  Pilots  shall  be  securely  attached,  adequately 
braced,  and  maintained  in  a  safe  and  suitable  condition  for  service.  All 
such  locomotives  shall  be  fully  equipped  by  December  31,  1925." 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  377 

In  the  matter  of  the  application  of  the  Canadian  Freight  Association,  on  behalf 
of  the  railway  companies  subject  to  the  jurisdiction  of  the  Board,  under 
Section  322  of  the  Railway  Act,  1919,  for  approval  of  a  proposed  supple- 
ment  No.  20  to  the  Canadian  Freight  Classification  No.  16,  adding  to 
the  specifications  for  wooden,  cylindrical  cheese  boxes  certain  regula- 
tions as  to  the  fastening  of  the  covers  thereof. 

File  No.  19367.132.3 

Friday,  the  6th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Whereas  notice  has  been  given  by  the  railway  companies  in  the  Canada 
Gazette,  as  required  by  section  322  of  the  Railway  Act,  1919,  and  to  the  mercan- 
tile organizations  enumerated  in  the  General  Order  of  the  Board  No.  153,  dated 
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November  4,  1915;  and  upon  consideration  of  the  submissions  filed,  and  the 
report  and  recommendation  of  its  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  proposed  Supplement  No.  20  to  the  Cana- 
dian Freight  Classification  No.  16  be,  and  the  same  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33510 

In  the  matter  of  the  application  of  the  American  Railway  Express  Company  for 
approval  of  by-law  authorizing  the  Vice-President,  Traffic  Department, 
of  the  Company  to  prepare  and  issue  tariffs  of  the  tolls  to  be  charged  by 
the  Company. 

File  No.  32644 

Wednesday,  the  11th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  section  7  of  the  by-laws  of  the  American  Railway 
Express  Company,  dated  March  31,  1923,  authorizing  the  vice-president  of  its 
Traffic  Department  to  prepare  and  issue  tariffs  of  the  tolls  to  be  charged  by  the 
company,  the  said  by-laws  being  on  file  with  the  Board  under  file  No.  32644,  be, 
and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

C hief  Com m iss ioner. 


ORDER  No.  33522 

In  the  matter  of  the  application  of  the  Town  and  District  of  Browning,  in  the 
Province  of  Saskatchewan,  for  an  Order  directing  the  Canadian  National 
Railway  Company  to  erect  a  station  at  Browning  aforesaid. 

File  No.  19985 

Wednesday,  the  11th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the 
railway  company  consenting, — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  erect  a 
fourth-class  standard  station  building  at  Browning,  in  the  province  of  Saskat- 
chewan, the  work  to  be  completed  by  the  31st  day  of  August,  1923. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  378 

In  the  matter  of  the  General  Order  of  the  Board  No.  94,  dated  July  24,  1912, 
prescribing  "  Uniform  Rules  Governing  the  Determination  of  Visual 
Acuity,  Colour  Perception,  and  Hearing  of  Railway  Employees." 

File  No.  1750.17 

Friday,  the  13th  day  of  April,  A  D.  1923 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  21,  1922,  the  Canadian  Pacific  Railway  Company  and  the  Brother- 
hood of  Locomotive  Engineers  being  represented  at  the  hearing,  and  what  was 
alleged, — 

The  Board  orders:  That  the  said  Uniform  Rules  Governing  the  Determina- 
tion of  Visual  Acuity,  Colour  Perception,  and  Hearing  of  Railway  Employees 
be,  and  they  are  hereby,  amended  by  striking  out  the  re-examination  statement, 
under  the  heading  "  Standards  of  Visual  Acuity,"  "  Class  B,"  and  substituting 
in  lieu  thereof  the  following,  namely: — 

"  20-30  combined  not  less  than  20-50  in  either  eye  without  glasses. 
When  combined  vision  without  glasses  is  not  less  than  20-50,  and  either 
eye  not  less  than  20-70,  or  nil,  and  by  the  aid  of  glasses  combined  vision 
can  be  brought  to  not  less  than  20-30,  enginemen  must  wear  glasses.  See 
Rules  8,  9,  10,  13,  15,  17,  and  18." 

2.  That  all  the  railway  companies  subject  to  the  jurisdiction  of  the  Board 
reprint  their  General  Instructions,  quoting  the  said  General  Order  No.  94  as 
amended  herein. 

F.  B.  CARVELL, 

Chief  Commissioner. 


April  18,  1923. 

Re  Use  of  Deckless  Engines  in  Road  Service 

File  31840 

Dear  Sir, — Under  instructions  from  the  Board  I  beg  to  enclose  you  here- 
with copy  of  Circular  No.  202,  and  to  state  that  this  rule  has  been  accepted  by 
the  Railway  Association  of  Canada  in  the  following  language: — 

11  The  so-called  deckless  engine  is  a  type  that  is  no  longer  being 
ordered  by  the  railways,  and  the  engines  of  this  class  that  are  now  in 
road  service  are,  as  opportunity  offers,  being  worked  into  switching  ser- 
vice. In  these  circumstances  it  appears  unnecessary  for  the  Board  to 
issue  a  General  Order  requiring  the  railways  to  do  what  they  are  now 
doing  voluntarily." 

I  am  directed  further  to  state  that  the  Board  expects  the  railway  companies 
to  concur  in  and  carry  into  operation  the  ruling  referred  to,  and  to  so  advise 
the  Board. 

Yours  truly, 


A.  D.  CARTWRIGHT, 

Secretary,  B.R.C. 
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April  18,  1923. 

CIRCULAR  No.  202 

The  resolution  quoted  below  was  submitted  to  the  Board  by  the  Legislative 
Representatives  of  the  Brotherhood  of  Locomotive  Engineers  and  the  Brother- 
hood of  Locomotive  Firemen  and  Enginemen: — 

"  The  use  of  deckless  engines  in  road  service  to  be  restricted  (deck- 
less  engines  are  those  with  boiler  extending  back  to  end  of  engine  frame 
and  wing  casting  leaving  no  foot  plate  for  enginemen  except  that  pro- 
vided for  on  front  of  tender)." 

After  investigation  the  Board  rules  that  no  more  of  this  type  of  locomotive 
shall  be  put  into  service  on  railways  under  the  jurisdiction  of  the  Board,  except 
upon  application  and  approval;  and  that  such  locomotives  as  are  now  in  road 
service  on  the  different  railways  be  worked  into  switching  service  as  the  oppor- 
tunity offers. 

By  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 


April  19,  1923. 

CIRCULAR  No.  55  (Revised) 

* 

Section  258,  Subsection  2 — Station  Location  Plans 

File  16248 

The  Board  has  directed  that  in  future  whenever  it  is  the  intention  of  the 
company  to  construct  a  station  and  an  application  is  to  be  made  to  the  Board 
for  its  approval,  that  a  copy  of  the  application  and  plan  be  served  on  the  muni- 
cipal authority  of  the  district  in  which  the  station  is  to  be  erected;  or  if  there 
is  no  municipal  authority,  then  on  the  Government  or  other  authority  having 
control  over  the  district. 

Bv  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 

N.B. — This  circular  cancels  previously  issued  Circular  No.  55,  dated  7th 
December,  1910. 
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Re  Eye  Tests — General  Order  No.  94 
JUDGMENT 


File  No.  1750.17: 


Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

At  the  hearing  in  this  case,  on  the  21st  of  November  last,  Mr.  Flintoft  con- 
tended that  there  was  an  ambiguity  in  the  rules  governing  the  vision  test, 
especially  of  engineers,  claiming  that  rule  17  must,  evidently,  be  a  misprint, 
because  it  was  inconsistent  with  the  standard  set  out  for  re-examination. 

Mr.  Cobb,  representing  the  Brotherhood  of  Locomotive  Engineers,  con- 
tended that  the  final  decision  should  depend  upon  the  field  test;  and,  if  I  cor- 
rectly understood  the  argument,  these  were  the  two  points  upon  which  the 
Board  was  asked  to  render  a  decision. 

I  agree  with  Mr.  Flintoft  that  there  is  some  ambiguity  in  the  rules,  espe- 
cially No.  17,  when  compared  with  the  re-examination  provisions,  under  the 
heading  of  Standards  of  Visual  Acuity,  Indoor  Tests."  Rules  15,  16,  17  and 
18,  of  General  Order  No.  94,  seem  to  be  the  four  rules  under  revision  at  this 
hearing. 

No.  15— 

"  Enginemen  who  have  less  than  20-30  vision  in  either  eye,  without 
glasses,  must  be  examined  by  a  qualified  oculist." 

plays  a  very  small  part;  simply  providing  that  if  an  engineman's  eyesight 
appears  to  be  growing  defective  on  the  ordinary  annual  examination,  then  he 
must  be  examined  by  a  qualified  oculist. 

No.  16  refers  to  Class  A  Enginemen,  and  is  as  follows: — 

"  Enginemen  in  Class  A  who  fail  to  reach  required  standard  must 

be  examined  by  a  committee  of  two  appointed  by  the   and 

upon  recommendation  of  this  committee  they  may  be  permitted  to  wear 
glasses  .provided  their  combined  vision  can  be  brought  to  20-20;  com- 
mittee to  recommend  the  service  to  which  they  may  be  assigned." 

The  re-examination  statement  is  as  follows: — 

"  20-20  combined  not  less  than  20-70  in  either  eye;  or  20-30  com- 
bined not  less  than  20-40  in  either  eve  without  glasses.  See  Rules  8,  15, 
16,  and  18." 
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and  I  fail  to  see  any  ambiguity  between  these;  but  the  real  difficulty  seems  to 
be  rule  17,  which  reads  as  follows:— 

"  Enginemen  in  Class  B  whose  vision  without  glasses  is  less  than 
20-50,  and  either  eye  less  than  20-70,  or  nil,  must  be  examined  by  a 

committee  of  two,  appointed  by  the  and  if  vision  by  the 

aid  of  glasses  can  be  brought  to  20-30  must  wear  glasses;  committee  to 
recommend  service  to  which  they  may  be  assigned.  See  rules  15  and 
18." 

A  careful  examination  of  this  rule  would  seem  to  me  to  mean  that  an 
engineman,  whose  vision  without  glasses  is  less  than  20-50  and  either  eye  less 
than  20-70,  or  nil,  must  be  examined  .  .  .  ,  and  if  vision  by  the  aid  of 
glasses  can  be  brought  to  20-30,  he  must  wear  glasses  and  is  to  be  recom- 
mended by  the  committee  for  the  service  to  which  he  should  be  assigned.  As 
I  understand  it,  this  would  mean  that  a  man  with  one  totally  blind  eye,  who  by 
the  aid  of  glasses  could  have  his  vision  brought  to  20-30,  would  pass  the  test; 
but  when  you  read  the  re-examination  statement,  it  is  there  found  that  the 
man  with  one  blind  eye  could  not  possibly  pass  the  test.  This  statement  is  as 
follows: — 

"  20-30  combined  not  less  than  20-50  in  either  eye  without  glasses. 
When  combined  vision  without  glasses  is  not  less  than  20-50  and  neither 
eye  less  than  20-70,  and  by  the  aid  of  glasses  combined  vision  can  be 
brought  to  not  less  than  20-30,  enginemen  must  wear  glasses.  See 
rules  8,  9,  10,  13,  15,  17,  and  18." 

This  difference  seems  to  have  been  caused  by  an  omission  from  the 
re-examination  statement  of  the  words,  "  or  nil  " ;  and  as  it  now  stands,  it 
means  that  the  minimum  sight  required  to  pass  the  examination  would  be  a 
combined  vision  without  glasses  of  not  less  than  20-50  and  neither  eye  of  not 
less  than  20-70;  and  a  combined  vision  with  glasses  of  not  less  than  20-30. 
Therefore,  as  they  do  not  agree,  in  my  opinion,  the  re-examination  statement 
should  be  amended  to  correspond  with  rule  17,  and  the  words  "  or  nil  "  inserted 
after  the  figures  "  70,"  in  the  seventh  line  of  the  statement;  and  the  word 
"  neither  "  should  be  changed  to  "  either,"  in  the  sixth  line  thereof. 

It  would  then  read,  "  When  combined  vision  without  glasses  is  not  less 
than  20-50,  and  either  eye  not  less  than  20-70,  or  nil,  and  by  the  aid  of  glasses 
combined  vision  can  be  brought  to  not  less  than  20-30,  enginemen  must  wear 
glasses." 

I  take  it  that  a  man  possessing  such  defect  in  vision  would  be  recom- 
mended for  service  which  he  could  perform,  such  as  yard  service,  and  that  in 
a  yard  in  which  there  would  not  be  a  very  congested  traffic;  but  that  is  a 
matter  which  would  have  to  be  worked  out  by  the  railway  companies  them- 
selves. 

As  to  the  contention  of  Mr.  Cobb  that  the  final  decision  should  depend 
upon  the  field  test,  it  seems  to  me  this  matter  has  already  been  decided  by  the 
Board  and  requires  very  little  further  discussion  on  my  part.  I  find  on  going 
over  the  file  that  on  the  20th  day  of  June,  1912,  after  a  hearing,  a  judgment 
was  issued  herein,  signed  by  Mr.  D'Arcy  Scott,  then  Assistant  Chief  Commis- 
sioner, and  agreed  to  by  Commissioners  McLean  and  Mills,  in  which  the  fol- 
lowing principles  were  laid  down,  namely: — 

u  1st.  No  person  shall  be  employed  in  railway  service  until  he  has 
passed  the  indoor  -test  satisfactorily. 

"  2nd.  Any  employee  going  up  for  a  periodical  examination  or  an 
examination  for  promotion,  shall  be  examined  by  the  indoor  test;  and 
in  case  he  fails  to  pass  the  indoor  test  satisfactorily,  he  shall  be  given 
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an  outdoor  test,  according  to  the  Uniform  Rules  submitted  herewith; 
and  in  such  case  the  latter  shall  be  taken  as  the  governing  test;  and, 
during  the  outdoor  examination,  the  candidate  shall  be  permitted  to 
wear  glasses,  as  provided  for  in  the  said  rules,  if  he  wishes  to  do  so." 

This  was  followed  by  Order  No.  17211,  dated  the  24th  day  of  July,  1912, 
in  which  all  railway  companies,  subject  to  the  jurisdiction  of  the  Board,  were 
to  adopt  and  put  into  force  not  later  than  the  1st  day  of  November,  then  next, 
the  rule  set  forth  in  the  schedule  thereto  annexed,  under  the  heading,  "  Uniform 
Rules  Governing  the  Determination  of  Visional  Acuity,"  etc.,  which  is  our 
present  General  Order  No.  94. 

It  would  seem  that  there  was  some  question  as  to  the  proper  interpreta- 
tion of  this  order,  because  on  the  14th  day  of  April,  1913,  Mr.  C.  Lawrence, 
then  Dominion  Legislative  Representative  of  the  Brotherhood  of  Locomotive 
Engineers,  wrote  to  Mr.  Scott  the  following  letter,  namely: — 

"  Will  you  kindly  give  us  a  ruling  upon  the  following  question  that 
has  arisen  in  the  course  of  negotiations  between  the  officials  of  the  Cana- 
dian Pacific  Railway  and  the  committee  representing  the  locomotive 
engineers  employed  on  that  system. 

"  The  point  at  issue  being  as  to  whether  or  not  upon  periodical 
re-examination  of  engineers  in  the  service,  should  they  fail  to  pass  the 
technical  indoor  test,  they  are  entitled  to  receive  the  field  test  provided 
for  in  the  rules,  the  result  of  the  field  test  to  govern.  In  other  words, 
that  if  the  person  so  re-examined  can  pass  the  field  test,  that  he  is 
entitled  to  remain  in  the  service,  regardless  of  the  result  of  the  indoor 
test. 

"  This  is  a  matter  of  great  importance  to  railway  employees  of 
Canada  and  we  will  be  very  much  obliged  to  you  for  a  reply  at  your 
earliest  convenience." 

Evidently  Mr.  Scott  submitted  this  letter  to  Mr.  Nixon,  then  Chief  Oper- 
ating Officer,  because  we  find  that  on  the  15th  day  of  April,  1913,  Mr.  Nixon 
submitted  a  memorandum  to  the  Assistant  Chief  Commissioner,  in  which  he 
quotes  the  principles  laid  down  by  the  Board  in  the  judgment  hereinbefore 
referred  to,  and  specifically  stated  as  follows:  "  if  an  engineman,  under  Class 
'  A,'  fails  to  pass  the  indoor  test,  but  passes  a  satisfactory  outside  or  field  testr 
which  is  with  combined  vision,  I  consider  no  exception  should  be  taken  with 
his  visual  qualifications,  and  that  such  employee  should  be  permitted  to  retain 
his  seniority  and  continue  in  the  regular  employment  to  which  he  is  assigned." 

This  was  followed  the  next  day,  April  16,  by  a  letter  from  Mr.  Scott  to 
Mr.  Lawrence,  as  follows: — 

"  In  answer  to  yours -of  the  14th  instant,  I  beg  to  hand  you  Mr. 
Nixon's  report,  which  bears  out  the  verbal  opinion  I  gave  you,  that  an 
engineman  who  fails  to  pass  the  indoor  test  when  going  up  for  his 
periodical  examination,  should  be  entitled  to  an  outdoor  test, ,  and  if  he 
successfully  passes  that  he  should  be  permitted  to  retain  his  position. 
I  agree  with  this." 

It  would  seem  that  Mr.  Nixon  was  only  considering  Class  A  enginemen  at 
the  time,  but  Mr.  Scott's  letter  makes  no  such  distinction,  and  seems  to  include 
all  enginemen.  Therefore,  it  seems  to  me  the  rules  were  interpreted  and  I  see 
no  reason  for  interfering  with  the  same  at  the  present  time. 

I,  therefore,  think  that  the  schedule  for  Class  B  enginemen  under  the 
Standards  of  Visual  Acuity  should  be  amended  as  hereinbefore  referred  to, 
and  there  should  be  a  formal  declaration  that  when  an  engineman,  on  his 
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periodical  examination,  fails  to  comply  with  the  requirements  of  the  indoor 
test,  as  hereinbefore  described  and  wishes  to  take  the  outdoor  test,  an 
opportunity  should  be  provided  for  the  same,  and  if  he  qualifies  on  the  outdoor 
test,  he  should  then  be  permitted  to  remain  in  the  service,  subject  to  assign- 
ment as  pr6vided  for  by  the  rules. 

All  the  railway  companies,  subject  to  the  jurisdiction  of  the  Board,  should 
reprint  their  General  Instructions,  quoting  General  Order  No.  94  as  it  will 
read,  as  amended  herein. 

March  27,  1923. 


Application  of  A.  P.  Slade  &  Co.,  Vancouver,  B.C.,  re  express  rates  on  traffic, 
Keremebs  to  Vancouver,  via  Dominion  Express  Co.,  at  Princeton,  B.C. 

File  4214.644. 

RULING 

McLean,  Assistant  Chief  Commissioner: 

Effective  May  28,  1920,  a  joint  rate  on  fruit  and  vegetables  from  Keremeos 
to  Vancouver,  via  Princeton,  was,  after  hearing,  published  in  Supplement  No.  3 
to  American  Railway  Express  Tariff  C.R.C.  No.  1077.  As  to  the  further  rate 
history  subsequent  to  the  filing,  reference  may  be  made  to  the  Board's  letter 
of  October  19,  1922:—  . 

"  Dear  Sirs, — 

"File  4&H-644,  Application  of  Keremeos  Packing  Co.,  Ltd. 

11  Referring  to  your  letter  of  the  11th  inst.,  I  am  directed  by  the 
Board  to  advise  you  that  the  tariffs  in  question  have  been  checked  by 
the  Board's  Traffice  Department  and  that  the  situation  is  as  follows:  — 

"  A  joint  rate  on  fruit  and  vegetables  from  Keremeos  to  Vancouver, 
via  Princeton,  of  $1.90  per  100  pounds,  was  put  into  effect  on  May  28, 
1920,  published  in  Supplement  No.  3  to  American  Railway  Express 
Tariff  C.R.C.  No.  1077.  By  judgment  of  the  Board,  this  rate  was 
increased  20  per  cent,  or  to  $2.28  per  100  pounds,  published  in  American 
Railway  Express  Tariff  C.R.C.  No.  1193,  effective  February  19,  1921. 
Arrangements  were  completed  this  year  by  which  joint  tariffs  between 
points  in  Canada  should  be  issued  by  Mr.  Ham,  Secretary  of  the  Express 
Traffic  Association,  and  while  the  American  Railway  Express  Company 
did  Cancel  the  $2.28  rates  on  June  1,  1922,  a  rate  of  $2.30  per  100  pounds 
was  published  in  Express  Traffic  Association  Tariff  C.R.C.  No.  ET — 733, 
effective  June  1,  1922,  and  this  rate  is  still  in  effect. 

"  The  rate  was  increased  2  cents,  but  merely  for  the  purpose  of 
making  it  a  multiple  of  5  cents  in  accordance  with  all  rates  now  pub- 
lished in  Canada. 

"  Yours  truly, 

"  The  Keremeos  Packing  Co.,  Ltd., 
"  Keremeos,  B.C." 

The  contention  of  the  present  applicant  is,  in  substance,  that  there  is  no 
justification  in  billing  him  for  the  difference  between  the  American  Railway 
Express  Company's  rate  of  $1.45,  applicable  at  the  time  shipment  moved,  and 
the  rate  of  $1.90  which  was  the  joint  rate  at  the  time  the  shipment  moved,  via 
Princeton  and  the  Dominion  Express  Company.  The  shipments  were  handled 
over  the  joint  route  via  Princeton. 

It  is  contended  by  the  applicant  that  as  the  joint  rate  tariff  referred  to  car- 
ries a  proviso  that  the  rate  is  applicable  only  when  shipments  are  routed  via 
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Princeton  the  Dominion  Express  Company,  therefore,  in  the  absence  of  specific 
routing  instructions  by  the  shipper  in  writing,  the  traffic  should  have  been 
handled  by  the  American  Railway  Express  Company  exclusively  to  desti- 
nation. 

The  applicant  says  no  written  instructions  were  given  by  the  shipper  nor 
requested  by  the  express  agent  at  Keremeos,  "  although  assurance  was  given 
by  the  latter  that  no  matter  whether  shipments  were  sent  via  American  Express 
or  the  Dominion  Express  the  rate  was  the  same."  The  agent  of  the  American 
Railway  Express  Company  at  Keremeos  at  the  time  the  shipment  was  made 
says: — 

"Keremeos,  B.C.,  February  10,  1923. 

"  Mr.  E.  A.  Muncey, 

"  Supt.  American  Railway  Express  Co. 

"  Dear  Sir, — In  reply  to  your  letter  attached  of  January  20,  I 
might  say  that  I  always  made  it  a  point  to  route  express  shipments  over 
American  Railway  Express  all  the  way,  but  I  am  safe  to  say  it  was  the 
desire  of  the  shippers  to  move  the  perishable  fruit  shipments  via  Prince- 
ton, B.C.,  as  from  various  experiences  such  shipments  would  not  arrive 
in  Vancouver  over  American  Railway  Express  in  proper  condition. 

"  Hoping  this  will  clear  up  your  situation,  I  remain, 

Yours  truly, 

"  I.  L.  Clifton." 

In  general,  in  the  absence  of  specific  routing  instructions,  the  burden  is  on 
the  carrier  to  ship  by  the  cheapest  route.  But  while  this  is  a  general  rule,  con- 
sideration must  be  given  to  the  particular  facts  concerned  which  may  have  a 
bearing  on  its  applicability  in  a  particular  case. 

The  joint  rate,  via  Princeton,  was  installed  after  a  hearing  at  Vernon, 
which  took  place  February  19,  1919.    The  applications  involved  were: — 

Application  of  the  Similkameen  Farmers'  Institute  for  a  joint  tariff 
on  natural  products  between  Similkameen  valley  and  Okanagan  valley, 
and  between  Keremeos  and  Vancouver,  via  Princeton,  over  the  Great 
Northern  Railway  and  Canadian  Pacific  Railway  lines. 

Application  of  the  Similkameen  Farmers'  Institute  for  carload  and 
L.C.L.  rates  between  Keremeos  and  other  points  in  the  Dominion  the 
same  as  those  in  effect  between  Okanagan  and  other  points. 

Application  of  the  Okanagan  Farmers'  Institute  for  a  joint  tariff 
on  natural  products  between  Similkameen  valley  and  Okanagan  valley 
over  the  Great  Northern  Railway  and  Canadian  Pacific  Railway  lines. 

It  was  represented  at  the  hearing  that  moving  by  the  American  Railway 
Express  over  the  Great  Northern  Railway  three  handlings  and  four  days'  time 
were  involved  between  points  of  origin  and  Vancouver.  It  was  stated  that 
the  existing  service  took  too  long  and  that  fruit  arrived  in  bad  condition.  It 
was  further  stated  by  applicant  that  on  account  of  the  claims  shippers  had 
been  advised  not  to  ship  fruit  by  this  route.  It  was  represented  that  via  the 
Great  Northern  the  distance  to  Vancouver  was  over  400  miles — the  mileage  is 
428.  Application  was  made  for  a  joint  rate  over  the  Great  Northern  and 
Kettle  Valley  Railways,  the  transfer  being  made  to  the  latter  at  Princeton  by 
the  Great  Northern.  It  was  set  out  this  gave  a  mileage  of  42  miles  to  Prince- 
ton and  183  miles  thence  to  Vancouver.  The  total  mileage  of  225  miles,  it  was 
represented,  would  take.  24  hours  to  destination.  The  rate  in  force  to  Van- 
couver, via  Princeton,  at  the  time  of  the  hearing  was  the  sum  of  the  local 
special  rates. 
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Interstate  Commerce  Commission  Conference  Ruling  No.  91  provides: — 

"  A  much  longer  and  more  indirect  route  not  a  reasonable  route. — 
A  shipment  was  tendered  destined  to  a  certain  point,  the  direct  route  to 
which  was  over  the  lines  of  two  carriers,  a  distance  of  358  miles,  the 
rate  via  that  route  being  22  cents.  It  was  possible  to  send  the  shipment 
around  over  the  lines  of  three  carriers,  a  distance  of  617  miles,  and 
secure  a  combination  rate  of  only  19  cents.  Application  for  refund  was 
made  on  account  of  the  difference  between  the  rates:  Held,  that  the 
claim  for  refund  should  be  denied  on  the  ground  that  the  much  longer 
and  indirect  route  is  not  a  reasonable  route." 

In  the  present  instance,  the  time,  handling  and  damages  over  the  Great 
Northern  route  are  to  be  considered  as  against  the  more  direct  route  via  Prince- 
ton and  the  advantages  accruing  from  the  greater  despatch. 

The  Board  would  not  be  justified  in  disregarding  the  particular  facts  and 
allegations  which  were  presented  at  the  hearing  in  Vernon  and  which  were 
material  to  the  installation  of  the  joint  rate  via  Princeton;  and,  therefore,  the 
general  rule  involved  does  not  apply. 

April  16,  1923. 

Chief  Commissioner  Carvelkand  Commissioner  Boyce  concured. 


Application  of  the  Corporation  of  the  City  of  Owen  Sound,  Ontario,  for  an 
Order  directing  inter- switching,  in  the  City  of  Owen  Sound,  between  the 
■   Canadian  National  Railways  and  the  Canadian  Pacific  Railway,  by 
means  of  a  bridge  across  the  Sydenham  river,  north  of  Tenth  street, 
Owen  Sound. 

File  No.  6713.23 

JUDGMENT 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner: 

This  case  was  heard  at  Owen  Sound,  on  the  7th  day  of  March  last,  and 
has  been  a  live  question  in  that  city  for  very  many  years.  Three  or  four  years 
ago  they  employed  Mr.  Tye,  an  engineer  of  repute,  to  make  a  thorough  study 
of  transportation  matters  for  their  city,  who  filed  a  report  and  prepared  a  plan 
suggesting  that  interswitching  be  obtained  by  extending  the  Canadian  Pacific 
lines  on  the  east  side  of  the  harbour,  and  the  then  Grand  Trunk  lines  on  the 
west  side  of  the  harbour,  crossing  Tenth  street  and  going  back  a  short  distance 
south  thereof,  and  this  is  the  scheme  which  the  city  of  Owen  Sound  now  pro- 
poses to  the  Board. 

There  has  also,  for  many  years,  been  a  proposal  to  provide  for  inter- 
switching by  constructing  a  bridge  farther  down  the  harbour,  but  it  was  con- 
sidered by  all  parties  at  the  hearing  that  this  was  impracticable,  because  of 
the  excessive  cost. 

The  present  scheme  is  entirely  feasible,  but  involves  the  construction  of 
railway  tracks  along  streets  of  the  city,  on  both  sides  of  the  harbour,  crossing 
Tenth  street,  which  is  one  of  the  principal  streets  of  the  city,  with  two  tracks. 

By  General  Order  of  this  Board,  No.  252,  interswitching  is  defined  as 
follows: — 

"  ' Interswitching  '  means  the  movement  of  freight  in  cars  between 
the  unloading  and  loading  tracks  of  one  carrier,  hereinafter  called  the 
'  terminal  carrier,'  and  the  point  of  interchange  with  another  carrier  by 
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whom,  singly  or  jointly  with  a  further  carrier,  the  said  traffic  has  been 
carried  from  its  point  of  shipment  or  is  to  be  carried  to  its  destination, 
hereinafter  called,  singly  or  jointly,  the  '  line  carrier,'  both  the  terminal 
carrier  and  the  line  carrier  which  interchanges  with  the  terminal  carrier 
being  subject  to  the  jurisdiction  of  the  Board;  the  said  movement  being 
performed  with  or  without  the  aid  of  an  intermediate  carrier  whether 
.  subject  or  not  subject  to  the  jurisdiction  of  the  Board,  hereinafter  called 
the  '  intermediary.'  " 

The  question  of  interswitching  first  came  before  this  Board  in  an  important 
waV  by  what  is  called  "  the  London  Interswitching  Case,"  in  which  the  whole 
question  was  ably  treated  by  the  late  Chief  Commissioner  Killam,  in  which  he 
laid  down  principles  which  have  been  followed  by  this  Board,  and  should  be  the 
guiding  principles  in  any  application  of  this  nature,  especially  as  the  decision 
was  sustained  on  appeal  by  the  Supreme  Court  of  Canada. 

The  principle  upon  which  interswitching  should  be  decided  was  therein 
set  forth  as  follows: — 

"  The  provisions  of  the  Railway  Act  which  require  railway  com- 
panies thus  to  interchange  traffic  at  connecting  points  are  introduced, 
not  for  the  purpose  of  benefiting  one  railway  company  at  the  expense 
of  the  other,  but  solely  in  the  interest  of  the  public.  The  law  cannot 
recognize  anything  in  the  nature  of  a  good-will  of  the  business  of  either 
railway  company  thus  affected  for  which  another  should  give  compen- 
sation. In  my  opinion  the  division  between  railway  companies  for  the 
joint  rates  for  traffic  thus  interchanged  should  be  made  upon  the  prin- 
ciple of  giving  reasonable  compensation  for  the  services  and  facilities 
furnished  by  the  respective  companies  in  respect  of  the  particular  traffic 
thus  interchanged,  and  not  by  reference  to  the  magnitude  of  the  business 
of  one  company  or  the  other  at  particular  points  or  the  respective  advan- 
tages which  each  can  offer  to  the  other  there,  or  a  comparison  of  the  loss 
which  the  one  is  likely  ,  to  sustain  with  the  gain  likely  to  accrue  to  the 
other  from  the  giving  of  the  facilities  which  the  law  requires." 

Applying  these  principles  to  the  case  under  consideration,  I  find  the.  evi- 
dence in  most  cases  very  general  and  somewhat  inconclusive;  but,  shortly, 
might  be  summarized,  as  follows: — 

Mr.  George  Menzies,  who  was  secretary  of  the  Board  of  Trade  for  nine 
years,  and  who  is  now  vice-president  of  that  body,  testified  that  during  that 
time  there  had  been  negotiations  with  prospective  industries  but  they  had  been 
lost  to  the  city,  owing  to  the  absence  of  interchange  facilities.  This  has  been 
one  of  the  things  long  in  view  by  the  city  and  it  is  of  record  that  for  the  past 
ten  years  the  authorities  there  have  been  engaged  in  the  consideration  of  various 
schemes  whereby  an  interchange  could  be  established  at  a  cost  that  would  not 
be  prohibitive.  Similar  evidence  was  given  by  Mayor  Harris,  who  stated  that 
interswitching  facilities  would  be  of  great  benefit  to  the  present  industries  of 
Owen  Sound  as  well  as  in  attracting  new  ones.  There  is  the  further  fact  that 
the  city  is  prepared,  in  order  to  obtain  these  facilities,  to  contribute  an  appre- 
ciable portion  of  the  cost  thereof. 

The  Imperial  Oil  Company  stated  that  they  intend  to  expend  in  Owen 
Sound  in  1923  between  $60,000  and  $70,000  in  the  construction  of  storage 
tanks  of  a  half-million  gallons'  capacity  on  the  Canadian  Pacific  Railway 
tracks  there,  and  that  with  interswitching  in  operation  the  distribution  of  gaso- 
line and  oil  will  mean  the  shipping  out  of  about  600  cars  per  year.  Without 
interswitching  the  shipments  would  be  limited  to  about  one-third  of  this 
amount.  The  company  is  already  located  at  Owen  Sound,  on  the  west  side  of 
the  harbour,  but  are  moving  to  the  eastern  side  on  account  of  inability  to 
obtain  a  suitable  site  for  their  enlarged  premises  on  the  present  location. 
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Keenan  Brothers,  Limited,  and  Keenan  Woodenware  Company  and 
Eureka  Refrigerator  Company  (affiliated  companies),  who  have  private  sidings 
located  on  the  Canadian  Pacific  Railway,  are  shown  as  having  in  1922  carted 
174  cars  to,  and  6  cars  of  material  from  the  Canadian  National.  It  is  alleged, 
however,  that  a  considerable  number  of  these  cars  contained  material  that  was 
sold  to  the  Canadian  National. 

Harrison  and  Sons,  Limited,  lumber  dealers,  have  not  at  present  a  private 
siding,  and  are  located  contiguous  to  the  Canadian  National,  on  the  west  side 
of  the  harbour.  It  is  alleged  they  would  construct  a  siding  if  there  were  inter- 
switching  facilities,  and  in  1922  they  shipped  via  Canadian  Pacific  Railway 
170  cars  out  and  5  cars  inward.  It  is  stated  that  a  large  number  of  the  out- 
bound cars  were  loaded  with  material  purchased  from  this  firm  by  the  Canadian 
Pacific  Railway. 

McQuay  Tanning  Company,  with  a  private  siding  located  on  Canadian 
Pacific  Railway,  stated  that  in  1922  they  received  135  cars  inward  and  shipped 
29  out.  Many  of  these  cars  originated  or  were  destined  to  points  reached  by 
both  railways.  Mr.  McQuay  stated  that  under  present  conditions  they  were 
practically  forced  to  purchase  their  bark  wherever  possible  at  points  on  the 
Canadian  Pacific  Railway  in  order  to  save  heavy  handling  and  cartage  charges 
at  Owen  Sound.  It  was  stated  that  since  January  1,  1923,  they  had  carted  23 
cars  of  bark  from  Canadian  National  on  account  of  being  unable  to  obtain  a 
sufficient  supply  from  Canadian  Pacific  Railway  points.  Interswitching  would 
give  them  ready  access  to  shipping  territories  on  both  lines,  instead  of  being 
largely  confined  to  one  railway,  as  at  present. 

William  Kennedy  and  Sons,  Limited,  with  a  private  siding  on  Canadian 
Pacific  Railway,  and  handling  heavy  machinery,  a  considerable  portion  of  which 
is  shipped  via  Canadian  National,  stated  they  would  be  largely  benefited  by 
interswitching.  That  is,  they  are  not  only  subject  to  cartage  costs  but  have 
also  to  send  men  around  with  hoists  to  handle  this  heavy  machinery;  whereas 
if  it  could  be  loaded  on  their  siding  in  their  shop  it  could  be  done  with  their 
cranes  without  any  difficulty  or  any  particular  expense. 

Mr.  F.  Brown,  in  the  flour  and  feed  business,  with  a  private  siding  on  the 
Canadian  Pacific  Railway,  testified  that  in  1922  they  shipped  about  110  car,-, 
of  grain,  flour  and  feed.  The  result  of  the  high  cost  of  cartage  practically  con- 
fines their  business  to  Canadian  Pacific  Railway  points  and  if  interswitching 
were  available,  it  would  enable  them  to  extend  their  purchasing  and  distributing 
territory  to  both  railways. 

As  against  this,  there  are  four  industries  on  the  western  or  Canadian 
National  side  of  the  harbour;  three  of  which  have  never  had  private  sidings, 
although  physical  conditions  lend  themselves  to  such;  and  one  put  in  a  siding 
some  years  ago,  but  disconnected  it,  thus  showing  that  they  do  not  consider  a 
siding  of  very  much  value;  and  it  would  seem  a  logical  conclusion  that  they 
would  not  consider  interswitching  of  very  much  value  to  their  business. 

As  I  viewed  this  case  from  the  beginning,  the  most  important  factor  behind 
the  application  is  that  of  a  proposed  elevator  company,  whose  promoters  con- 
tend that  with  interswitching  they  have  the  finances  ready  to  construct  a 
million  bushel  elevator  at  Owen  Sound  during  the  coming  summer,  and  hope  to 
handle  eighteen  million  bushels  of  grain,  and  would  at  once  become  a  very 
important  industry.  They  also  claim  that  without  interswitching,  they  would 
not  feel  justified  in  going  on  with  the  scheme. 

I  do  not  know  to  what  extent  the  Board  would  be  justified  in  taking  into 
consideration  from  the  public  standpoint,  interests  which  are  not  at  present 
existing,  and  to  do  so  as  a  matter  of  principle  would,  in  my  judgment,  be  an 
unwise  and  dangerous  proceeding,  but  in  this  case  there  could  be  no  doubt  bat 
that  the  City  Council  and  the  Board  of  Trade  believe  the  elevator  company 
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sincere  in  its  proposals,  and  the  City  Council  goes  so  far  as  to  agree  to  pay 
one-third  of  the  total  cost  of  the  interswitching  facilities  as  a  means  of  obtain- 
ing this  much  desired  industry  for  their  city.  Personally,  I  think  they  are  very 
largely  overestimating  the  business  which  the  elevator  company  will  do,  if  con- 
structed; the  benefit  which  will  accrue  to  their  city,  and  the  amount  of  busi- 
ness which  would  be  interswitched. 

There  is  no  doubt  that,  without  interswitching,  grain  would  not  be  able 
to  take  advantage  of  the  milling-in-transit  arrangement  at  all  places,  without 
paying  an  extra  charge,  which  they  could  do  if  they  had  this  privilege. 

The  incompleteness  in  the  details  furnished  as  to  cars  handled  by  the 
various  firms  lies  particularly  in  the  fact  that  there  was  no  distinction  made 
between  the  traffic  moving  to  and  from  non-competitive  points  and  competitive 
points.  However,  with  respect  to  firms  with  private  sidings  on  the  Canadian 
Pacific  Railway,  where  this  was  non-competitive  traffic  to  and  from  Canadian 
National  Railway  points,  the  interchange  would  effect  a  saving  to  shippers  of 
the  difference  between  the  cartage  charge  and  interswitching  charge  of  one-half 
cent  per  100  pounds,  where  the  shipper  or  consignee  is  within  four  miles  of  the 
interchange  point.  With  regard  to  competitive  traffic  from  these  same  firms, 
no  doubt  this  now  moves  via  Canadian  Pacific  Railway  where  consignee  is 
served  by  siding  on  that  line  at  destination,  but  where  consignee  at  destination 
is  served  by  Canadian  National  siding  within  four  miles  of  interchange  point, 
the  interswitching  would  result  in  a  saving  of  the  interswitching  charge,  assum- 
ing that  this  traffic  is  to-day  treated  as  non-competitive.  The  provision  for 
interchange  facilities  at  Owen  Sound  would  be  of  considerable  benefit  to  Owen 
Sound  shippers. 

With  regard  to  the  industries  at  present  established  in  Owen  Sound,  there  is 
a  question,  and  room  for  considerable  speculation,  as  to  how  much  entirely  new 
business  would  be  created  for  them  by  the  establishment  of  an  interchange,  but 
undoubtedly  there  are  possibilities  of  some  increased  business  through  the  more 
ready  access  to  the  shipping  and  distributing  territory  of  both  railways. 

Mr.  Middleboro,  who  represented  the  public,  especially  that  portion  of  the 
public  ,  lying  to  the  west  of  the  river,  in  the  residential  portion  of  the  city, 
strongly  opposed  the  construction  of  the  interchange  tracks  on  the  ground  that  it 
would  seriously  interfere  with  the  use  and  occupation  of  residential  properties, 
and  also  would  damage  business  properties  abutting  upon  streets  along  which 
the  proposed  tracks  would  be  laid.  He  contended  that  the  City  Council  did  not 
represent  the  sentiments  of  the  majority  of  the  people;  but  as  the  City  Council 
was  there  in  a  body,  represented  by  its  mayor,  and  is  the  only  Municipal 
authority  which  I  think  this  Board  can  recognize,  I  think  we  are  compelled  to 
take  them  at  their  word  and  assume  that  they  do  represent  the  people  of  their 
municipality. 

The  Canadian  National  Railways,  through  their  counsel,  Mr.  Fraser, 
admitted  the  necessity  of  interswitching  and  agreed  to  pay  one-third  of  the 
total  cost  thereof. 

The  Canadian  Pacific  Railway,  through  Mr.  MacMurchy  its  counsel,  was 
not  so  positive.    He  stated — 

"  The  Canadian  Pacific  Railway  is  the  senior  railway  in  this  town, 
Mr.  Chairman,  it  having  come  here  fifty  years  ago  or  more.  At  the  same 
time,  we  do  not  want  to  take  any  arbitrary  stand  in  this  matter.  If  our 
good  friends  of  the  town  of  Owen  Sound  sincerely  think  that  inter- 
switching would  benefit  them,  we  do  not  wish  to  take  any  arbitrary  action 
against  it.  At  the  same  time  I  think  that  the  material  that  is  before  the 
Board  hardly  bears  out  the  contention  that  is  being  made." 
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For  these  reasons,  while  I  feel  the  evidence  is  very  slight,  yet  there  is 
sufficient,  in  my  judgment,  to  justify  the  Board  in  granting  an  Order  for  the 
construction  of  the  necessary  tracks  to  provide  interswitching  in  Owen  Sound. 

Should  it  be  found  that  abutting  property  wiU  be  damaged  by  the  con- 
struction of  the  tracks,  then  under  the  provisions  of  section  255  of  the  Railway 
Act,  1919,  compensation  should  be  made  to  the  owners  thereof;  the  same  to  be 
determined  under  the  arbitration  sections  of  the  Act. 

This  brings  me  to  the  question  of  distribution  of  the  cost,  which  was 
estimated  by  Mr.  Mountain  at  $37,500.  The  Grand  Trunk  Railway  Company's 
estimate  in  1918  was  $32,488;  and  Mr.  MacMurchy  stated  that  their  estimate 
was  a  little  lower  than  that,  but  not  much.  Their  estimate  as  of  the  1st  of 
March  last,  being  for  work  outside  of  the  bridge,  was  $16,210,  and  for  the 
bridge  proper,  $12,540.  Therefor,  I  think  a  fair  estimate  would  be  not  less  than 
$30,000,  by  the  time  the  work  is  completed. 

An  examination  of  the  decisions  of  this  Board  does  not  show  that  any  well 
defined  principle  has  ever  been  established  regarding  the  apportionment  of  the 
cost  of  interchanges,  very  largely,  I  think,  because  heretofore  the  cost  has  not 
been  excessive  and  played  a  small  part  in  the  matters  to  be  decided  by  the 
Board. 

I  find  that  in  the  case  of  Gillies  Bros.  v.  Grand  Trunk  Railway,  and 
Canadian  Pacific  Railway,  18  Canadian  Railway  Cases,  p.  44,  which  was  a 
case  by  which  an  industry  near  Arnprior,  on  the  Canadian  Pacific  Railway, 
wished  to  have  access  to  the  Grand  Trunk,  evidently  with  the  consent  of  the 
latter  road;  the  interchange  was  ordered;  the  cost  to  be  divided  equally  between 
the  applying  industry  and  the  Grand  Trunk  Railway  Company. 

In  re  Belleville  interswitching  tracks,  23  Canadian  Railway  Cases,  p.  22, 
the  entire  cost  of  the  construction  of  the  tracks  was  imposed  upon  the  Canadian 
Pacific  Railway  Company,  being  the  company  desiring  access  to  the  Grand 
Trunk  tracks. 

This  principle  was  reaffirmed  by  the  Board  within  the  last  few  months, 
when  it  ordered  that  the  total  cost  of  maintenance  of  these  tracks  should  be  borne 
by  the  Canadian  Pacific  Railway  Company. 

In  the  application  of  the  Canadian  Northern  Railway  Company  to  con- 
struct transfer  tracks  between  its  railway  and  the  Canadian  Pacific  Railway  at 
Estevan  (Board's  Judgments  and  Orders,  Vol.  10,  p.  487),  the  total  cost  of  the 
interchange  was  to  be  borne  by  the  applicant  company. 

These  three  cases  seem  to  lay  down  the  principle  where  the  whole  or  greater 
portion  of  the  benefit  was  to  accrue  to  an  Industry,  or  to  one  of  the  railways 
concerned,  either  the  Industry  or  benefiting  railway,  or  both,  to  bear  the  expense 
of  the  interchange. 

Then  again,  there  are  a  number  of  cases  in  which  the  costs  have  been 
divided  between  the  two  railway  companies  interested,  by  various  percentages; 

such  as — 

The  Board  of  Trade  of  Cumberland,  B.C. — Board's  Judgments  and  Orders, 
Vol  4,  p.  438; 

The  Rosetown  Transfer  Facilities — Board's  Judgments  and  Orders,  Vol.  7, 
p.  321 ; 

The  Baintree  Case — Board's  Judgments  and  Orders,  Vol.  8,  p.  408; 

The  Niagara,  St.  Catharines  and  Toronto  Ry.  Co.'s  Transfer,  at  Thorold — 

Board's  Judgments  and  Orders,  Vol.  8,  p.  548; 
The  Yorkton  Case — Board's  Judgments  and  Orders,  Vol.  10,  p.  250; 
The  Conquest  Case — Board's  Judgments  and  Orders,  Vol.  10,  p.  327. 
In  this  case,  it  seems  to  me  that  as  between  the  two  railways,  by  far  the 
greater  benefit  will  accrue  to  the  Canadian  National,  and  if  I  could  make  myself 
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believe  that  no  considerable  benefits  would  accrue  to  the  Canadian  Pacific 
Railway,  I  would  feel  that  road  should  bear  no  portion  of  the  cost;  but  as  there 
would  be  some  benefit  accruing  to  them,  especially  if  the  elevator  is  con- 
structed, I  think  some  portion  should  be  paid  by  them. 

The  Canadian  National  agrees  to  pay  one-third  of  the  total  cost  and  the 
city  of  Owen  Sound  agrees  to  pay  the  same  amount. 

As  before  stated,  in  my  opinion  the  Owen  Sound  Elevator  Company  is  the 
moving  spirit  behind  this  application,  and  the  Industry  more  largely  dependent 
upon  the  interchange  for  benefits  than  any  others,  and  I  think  under  section 
253  of  the  Act,  we  have  the  power  to  levy  a  portion  of  the  cost  upon  them,  and, 
therefore,  think  the  same  should  be  done. 

I,  therefore,  find  that  interchange  facilities  should  be  provided  at  Owen 
Sound,  as  applied  for  by  the  city,  and  upon  the  plan  known  as  the  Tye  plan, 
with  certain  modifications  by  which  the  actual  transfer  tracks  will  be  located 
on  the  western  side  of  the  Harbour,  north  of  Tenth  street,  according  to  the 
plan  on  file  with  the  Board,  prepared  by  our  Chief  Engineer,  marked  '  A  ',  dated 
April  27,  1923 ;  the  whole  work  to  be  carried  out  according  to  the  said  plan,  and 
to  the  satisfaction  of  the  Chief  Engineer  of  the  Board. 

That  leave  be  granted  to  carry  the  railway  tracks  along  and  across  the 
several  streets,  as  shown  on  the  said  plan;  and  that  compensation  be  paid  to 
adjacent  or  abutting  land-owners;  the  same  to  be  determined  according  to  the 
arbitration  sections  of  the  Act. 

That  the  city  of  Owen  Sound  and  the  Canadian  National  Railways  each 
bear  one-third  of  the  total  cost  of  construction;  the  Canadian  Pacific  Railway 
Company  and  the  Owen'  Sound  Elevator  Company,  each  to  pay  one-sixth  of 
the  cost  thereof. 

The  Canadian  Pacific  Railway  Company  shall  maintain  that  portion  of 
the  tracks  lying  on  the  eastern  side  of  the  harbour,  up  to  the  southern  side  of 
Tenth  street;  all  other  track  maintenance,  including  the "  maintenance  and 
rebuilding,  when  necessary,  of  the  trestle  bridge  across  the  harbour,  to  be  borne 
equally  by  the  city  of  Owen.  Sound  and  the  Canadian  National  Railways. 

The  maintenance,  and  present  or  future  protection  of  the  Tenth  Street 
crossings,  shall  be  borne  by  the  city  of  Owen  Sound. 

The  cost  of  adjacent  or  abuttal  land  damages,  if  any,  shall  be  borne  equally 
by  the  city  of  Owen  Sound  and  the  Canadian  National  Railways. 

The  work  shall  be  done  jointly  by  the  Canadian  Pacific  and  Canadian 
National  Railways,  or  by  either,  if  agreed  to  by  the  other,  according  to  plans 
and  specifications,  especially  as  to  the  trestle  across  the  harbour,  to  be  pre- 
pared and  approved  by  the  Chief  Engineer  of  the  Board. 

If  the  said  railway  companies,  or  either  of  them,  do  demand,  the  Owen 
Sound  Elevator  Company  shall  deposit  in  a  chartered  bank  in  Owen  Sound, 
to  the  credit  of  this  Board,  the  sum  of  five  thousand  dollars,  before  construc- 
tion begins;  the  same  to  be  paid  out  by  order  of  the  Board  upon,  certificates  of 
the  Chief  Engineer  as  the  work  progresses;  and,  if  on  the  completion  of  the 
work,  it  is  found  that  there  is  any  balance  remaining,  after  paying  one-sixth 
of  the  cost  of  construction  hereinbefore  provided,  the  balance  to  be  paid  over 
to  the  said  company. 

An  order  should  issue  according  to  the  above  provisions. 

Ottawa,  April  27,  1923. 


Commissioner  Lawrence  concurred. 
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ORDER  No.  33577 

In  the  matter  of  the  application  o]  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  the  General  Order  of 
the  Board  No.  119,  dated  January  31,  1914,  for  authority  to  remove  the 
station  agent  at  Merid,  Saskatchewan. 

File  No.  18705.133 

Monday,  the  23rd  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner.  \ 

A.  C.  Boyce,  K.C.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application  and  on 
behalf  of  the  municipality  of  Milton  No.  292, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  granted 
leave,  until  further  order,  to  remove  its  station  agent  at  Merid,  in  the  province 
of  Saskatchewan,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed 
to  see  that  the  station  building  is  kept  clean,  and  when  necessary  heated  and 
lighted  for  the  accommodation  of  passengers  on  the  arrival  and  departure  of 
trains,  and  to  take  care  of  L.C.L.  freight  and  express  shipments. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33596 

In  the  matter  of  the  application  of  the  Edmonton,  Dunvegan  and  British  Colum- 
bia Railway  Company,  hereinafter  called  the  "  applicant  company/'  for 
leave  to  operate  its  trains  at  an  increased  speed  limit  over  its  lines, 
mileage  0  to  357.  ! 

File  No.  18903.76 

Friday,  the  27th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

LTpon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  operate  its  trains  over  its  lines,  mileage  0  to  357,  at  the  following  rates 
of  speed,  namely: — 

Edmonton  to  Smith,  mileage  0  to  130-8,  at  25  miles  an  hour. 

Smith  to  McLennan,  mileage  130-8  to  262-2,  at  20  miles  an  hour. 

McLe'nnan  to  Spirit  River,  mileage  262-2  to  357,  no  speed  restriction,  except- 
ing at  mileage  287  to  307,  20  miles  an  hour,  and  mileage  352  to  357, 
25  miles  an  hour. 

S.  J.  McLEAN, 

Assistant  Chiej  Commissioner. 
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ORDER  No.  33602 

In  the  matter  of  the  application  of  the  Edmonton,  Dunvegan,  and  British 
Columbia  Railway  Company,  hereinafter  called  the  "  applicant  com- 
pany,"  for  leave  to  operate  its  trains  at  an  increased  speed  over  its  lines, 
mileage  0  ta  50  19,  Grand  Prairie  Branch. 

File  No.  18903.116 

Friday,  the  27th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  operate  its  trains  over  the  Grand  Prairie  Branch,  mileage  0  to  50  19,  at  a 
rate  of  speed  not  exceeding  twenty-five  miles  an  hour. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  33612 

In  the  matter  of  the  application  of  the  Dominion  Atlantic  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Raihvay  Act,  1919,  for  approval  of  the  location  of  the  proposed  station  at 
Paradise,  Nova  Scotia,  as  shown  on  the  plan  dated  Kentville,  March  1, 
1923,  on  file  with  the  Board  under  file  No.  32624. 

Friday,  the  27th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  municipality  of  Annapolis,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  station  at  Paradise,  in  the  province  of  Nova  Scotia,  as  shown  on  the 
plans  on  file  with  the  Board  under  file  No.  32624,  be,  and  they  are  hereby, 
approved. 

A.  C.  BOYCE, 

Commissioner. 
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ORDER  No.  33613 

In  the  matter  of  the  application  of  the  Dominion  Atlantic  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  station  at  Clements- 
port,  Nova  Scotia,  as  shown  on  the  plan  dated  Kentville,  March  1,  1923, 
on  file  with  the  Board  under  file  No.  32623. 

Friday,  the  27th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  municipality  of  Annapolis,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  station  at  Clementsport,  in  the  province  of  Nova  Scotia,  as  shewn  on 
the  plans  on  file  with  the  Board  under  file  No.  32623,  be,  and  they  are  hereby, 
approved. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  33605 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  330  of  the 
Railway  Act,  1919,  for  approval  of  its  standard  and  joint  freight  mileage 
tariff  C.R.C.  No.  E-608,  on  file  with  the  Board  under  file  No.  548.32. 

Saturday,  the  28th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  applicant  company's  said  standard  and  joint 
freight  mileage  tariff,  C.R.C.  No.  E-608,  on  file  with  the  Board  under  file  No. 
548.32,  be,  and  it  is  herby,  approved;  the  said  tariff,  with  a  reference  to  this 
order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada 

Gazette. 

A.  C.  BOYCE, 

Commissioner. 
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ORDER  No.  33616 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  Section  323  of  the 
Railway  Act,  1919,  for  approval  of  a  by-law  of  the  Company,  dated  April 
16,  1923,  and  of  a  by-law  of  the  Canadian  Northern  Railway  Company, 
dated  April  16,  1923,  authorizing  the  Officers  of  the  Companies,  as  therein 
specified,  to  prepare  and  issue  tariffs  in  respect  of  the  tolls  upon  passenger 
or  freight  traffic  of  every  description  to  be  charged  by  the  Companies  upon 
the  said  railways,  or  any  part  thereof;  also  to  specify  to  whom,  the  place 
where,  and  the  manner  in  ivhich  such  tolls  shall  be  paid. 

Case  435 

Saturday,  the  28th  day  of  April,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

•  Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  By-laws  of  the  Canadian  National  Rail- 
way Company  and  the  Canadian  Northern  Railway  Company,  dated  April  16, 
1923,  authorizing  the  officers  of  the  companies  to  prepare  and  issue  tariffs  of  the 
tolls  to  be  charged  for  the  carriage  of  traffic  upon  the  said  railways,  on  file  with 
the  Board  under  Case  No.  435,  be,  and  they  are  hereby,  approved. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  33614 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  330  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff 
C.R.C.  No.  W-325,  on  file  with  the  Board  under  file  No.  548.33. 

Monday,  the  30th  day  of  April,  A.D.  1923. 

A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Standard  Freight  Mileage  Tariff,  C.R.C. 
No.  W-325,  of  the  applicant  company,  containing  the  Pacific  and  the  Prairie 
scales,  on  file  with  the  Board  under  file  No.  548.33,  be,  and  it  is  hereby, 
approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at 
least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

A.  C.  BOYCE, 

Commissioner. 
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ORDER  No.  33619 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  th  e  11  applicant  company/'  under  the  provisions  of 
General  Order  No.  119,  date  January  31,  1914,  for  authority  to  remove 
the  station  agent  at  Iddesleigh,  Alberta. 

File  No.  26218 

,  Monday,  the  30th  day  of  April,  A.D.  1923. 

A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of 
residents  of  Iddesleigh ;  and  upon  the  report  and  recommendation  of  an  inspector 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That,  until  further  order,  leave  be,  and  it  is  hereby, 
granted  the  applicant  company  to  remove  its  station  agent  at  Iddesleigh,  in  the 
province  of  Alberta,  subject  to  and  upon  the  condition  that  a  caretaker  be 
appointed  to  see  that  the  station  building  is  kept  clean,  and  when  necessary 
heated  and  lighted,  for  the  accommodation  of  passengers  on  the  arrival  and 
departure  of  trains;  to  see  that  package  freight  and  express  shipments  are  pro- 
perly housed,  and  the  freight  shed  kept  locked;  a  notice  to  be  posted  stating 
where  the  caretaker  can  be  found,  who  will  receive  and  deliver  shipments  between 
the  hours  of  9  a.m.  and  6  p.m. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  33628 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  third-class  station 
to  be  erected  at  Fort  Fraser,  in  the  province  of  British  Columbia,  as  shown 
on  the  plan  on  file  ivith  the  Board  under  file  N\).  18970. 

Friday,  the  4th  day  of  May,  A.D.  1923. 

A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer, — 

The  Board  orders:  That 'the  plan  on  file  with  the  Board  under  file  No. 
18970,  showing  the  proposed  third-class  station  building  to  be  erected  by  the 
applicant  company  at  Fort  Fraser,  in  the  province  of  British  Columbia,  be,  and 
it  is  hereby,  approved;  the  said  station  to  be  erected  on  the  site  approved  by 
Order  No.  20518,  dated  October  11,  1913;  the  work  to  be  completed  by  the  1st 
day  of  September,  1923. 

2.  That  the  applicant  company  be,  and  it  is  hereby,  required  to  appoint  a 
station  agent  at  Fort  Fraser  aforesaid,  immediately  on  completion  of  the  station 
building. 

A.  C.  BOYCE, 

Commissioner. 
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London  and  Port  Stanley  and  M.C.R.  Rate  Agreement  and  Order  No.  33145, 
dated  November  24,  1922,  published  in  Vol.  XII,  No.  19,  December  15, 
1922,  at  page  203. 

File  25649.13 

JUDGMENT 

Hon.  F.  B.  Carvell,  KG.,  Chief  Commissioner: 

I  have  read  over  the  contract  and  all  the  correspondence  since  the  issuance 
of  Order  No.  33145,  dated  the  24th  day  of  November  last. 

I  realize  that  there  is  a  seeming  ambiguity  as  to  the  date  of  the  agreement, 
as  set  forth  in  the  first  line  thereof,  and  sections  8  and  18. 

The  first  line  of  the  agreement  between  the  London  and  Port  Stanley  Rail- 
way Company  and  the  Michigan  Central  Railroad  Company  is  as  follows: — 

"  This  agreement  made  the  twenty-third  day  of  December,  A.D. 
1915." 

Section  8,  in  so  far  as  it  affects  this  contention  is  as  follows: — 

"  Either  party,  at  the  end  of  five  years  from  the  date  hereof  and  at 
the  end  of  each  succeding  period  of  five  years,  or  at  any  one  or  more  of 
such  times,  upon  notice  in  writing  to  the  other  given  at  least  six  months 
before  the  expiration  of  said  five  year  period,  shall  be  entitled  to  a 
provision  of  the  charges  to  be  made  by  the  London  Commission,  etc.,  etc." 

and  Section  18  is  as  follows: — 

"  This  agreement  shall  be  and  remain  in  force  for  the  period  of 
twenty-one  years  from  and  after  the  First  day  of  January,  A.D.  1916. " 

then  provision  is  made  for  extending  the  period  to  thirty  years:  provided  legis- 
lation is  obtained  therefor. 

I  take  it  from  statements  contained  in  letters  from  the  solicitors  of  the 
Michigan  Central  Railroad  Company,  that  the  accounting  period  began  on  the 
first  day  of  January,  1916,  and  that  all  parties  concerned  treated  the  contract 
as  beginning  on  the  first  day  of  January,  1916,  and  continuing  for  twenty-one 
years  from  and  after  that  date. 

The  whole  object  of  mentioning  a  date  in  Section  8  was  to  provide  for  a 
renewal  of  the  contract,  subject  to- adjustment  as  provided  for  in  the  agree- 
ment, for  another  five-year  period,  and  the  first  five-year  period,  evidently, 
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would  end  on  the  31st  day  of  December,  1920.  Therefore,  the  words  u  from  the 
date  hereof"  could  not  mean  from  the  23rd  day  of  December,  1915;  but  must 
refer  to  the  date  which  would  be  the  end  of  the  first  period,  as  well  as  any 
succeeding  ones  created  by  the  contract,  and  the  first  period,  without  any 
question  begins  in  section  18,  on  the  first  day  of  January,  1916,  and  ends  on  the 
31st  day  of  December,  1920. 

If  the  other  contention  were  to  be  entertained,  then  they  would  have  been 
creating  a  period  of  twenty-one  years  and  eight  days;  but  by  the  Railway  Act. 
section  154,  the  most  which  they  could  legally  do  would  be  twenty-one  years; 
and,  therefore,  we  ought  not  to  presume  that  the  parties  were  attempting  to 
make  an  agreement  which  would  be  invalid  by  law. 

T  notice  that  the  copy  of  the  agreement  filed  with  the  Board  by  both  the 
parties,  on  the  12th  day  of  January,  1916,  had.  the  date  filled  in  with  pen  and  ink, 
thus  showing  that  when  the  contract  was  actually  typed  they  had  agreed  among 
themselves  that  the  actual  date  was  to  be  the  fiirst  day  of  January,  1916.  It, 
evidently,  so  happened  that  the  signatures  were  appended  thereto  on  the  23rd  day 
of  December,  1915,  or  eight  days  prior  to  the  actual  date,  and  the  date  of 
signing  was  filled  in  with  pen. 

I  am,  therefore,  forced  to  the  conclusion  that  the  words  in  section  8,  H  from 
the  date  hereof  mean  the  actual  date,  the  date  when  the  contract  commenced 
to  run;  the  date  when  the  accounting  commenced;  the  date  which  the  parties 
had  in  their  minds  for  all  the  negotiations,  namely;  the  first  day  of  January, 
1916,  and  not  the  twenty-third  day  of  December,  the  date  when  the  signatures 
were  actually  appended  to  the  documents. 

I,  therefore,  think  that  the  words.  "  the  date  hereof  ",  mean  the  first  day  of 
January,  1916;  and  that  Order  No.  33145,  paragraph  3,  should  be  amended  so  as 
to  read,  "  for  a  period  of  five  years  from  the  first  day  of  January,  A.D.  1921 
instead  of  "  from  the  twenty-third  day  of  December,  1920". 
Ottawa,  March  26,  1923.  * 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Lawrence  con- 
curred. 


In  the  matter  of  Reduced  Rates  and  Free  Transportation  and  the  interpretation 
-    of  the  word  "Traffic"  in  the  first  line  of  Section  345  (1),  (a),  in  its 
relation  to  the  balance  of  that  Subsection. 

File  No.  496.38.1 

Heard  at  Ottawa,  Ontario,  February  20,  1923 
JUDGMENT 

Commissioner  Boyce: 

Some  question  having  arisen  as  to  the  application  of  the  word  "  Traffic  "  in 
the  first  line  of  section  345,  subsection  (1),  (a)  in  its  relation  to  what  is  enacted 
in  the  balance  of  the  section,  the  Board  called  upon  the  Railway  Association 
of  Canada,  the  larger  railways,  the  electric  railway  companies,  and  the  express, 
telephone  and  telegraph  companies  under  the  Board's  jurisdiction,  to  express  their 
respective  views  upon  the  question. 

Section  345,  subsection  (1),  (a),  of  the  Railway  Act,  reads  as  follows: — 

11  345.  (1)  Nothing  in  this  Act  shall  be  construed  to  prevent, — 
"(a)  the  carriage,  storage,  or  handling  of  traffic,  free  or  at  reduced 
rates,  for  the  Dominion,  or  for  any  provincial  or  municipal 
government,  or  for  charitable  purposes,  or  to  or  from  fairs  and 
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expositions  for  exhibition  thereat,  or  the  carriage,  free  or  at 
reduced  rates,  of  destitute  or  homeless  persons,  transported  by 
charitable  societies,  and  the  necessary  agencies  employed  in  such 
transportation  or  the  carriage  at  one-half  the  regular  single  fare 
of  ministers  of  religion  or  persons  exclusively  engaged  in  charit- 
able, religious,  or  eleemosynary  work"; 

The  question,  to  which  a  very  useful  and  exhaustive  discussion  was  directed 
at  the  hearing  by  the  representatives  of  the  various  interests  present  was 
whether, — 

"  the  carriage,  storage  or  handling  of  traffic  free  or  at  reduced  rates 
for  the  Dominion,  or  for  any  provincial  or  municipal  government,  or  for 
charitable  purposes,  or  to  or  from  fairs  and  expositions  for  exhibition 
thereat  " 

included  all  traffic,  according  to  the  statutory  interpretation  of  that  word  (Sec. 
2  (33)  of  the  Railway  Act),  that  is  "traffic  of  passengers,  goods  and  rolling 
stock,"  which  is  the  interpretation  of  the  word  "  traffic  "  by  the  last  cited  section, 
or  whether  in  reading  section  345  (1),  (a),  as  a  whole,  the  context  is  such  that  a 
qualified  meaning  of  the  word  u  traffic  "  must  be  applied  in  order  to  interpret  it 
to  meet  the  true  spirit  and  meaning  of  the  legislation. 

An  analysis  of  the  whole  of  subsection  (a.)  would  seem  to  indicate  that 
while  the  word  "  traffic  "  is  made  use  of  in  the  first  part  of  it,  the  context,  or 
general  spirit  and  meaning  of  the  whole  section,  restricts  and  qualifies  the 
meaning  of  that  word  ("traffic"),  in  the  interpretation  clause  cited,  in  such  a 
manner  that  if  that  word  had  been  intended  to  have  the  meaning  attributed  to 
it  generally  by  the  interpretation  clause,  the  whole  section  would  be  confused, 
if  not  unintelligible. 

One  or  two  instances  referred  to  at  the  hearing  will  suffice  to  demonstrate 
this;  for  instance,  under  the  first  part  of  the  section,  beginning  at  the  first 
words,  "  The  carriage  ",  and  ending  with  the  word  "  thereat in  the  fourth 
line,  if  the  word  "  traffic  "  applies  to,  and  includes  passenger  traffic,  the  carriage 
free  or  at  reduced  rates  a  for  charitable  purposes  "  would  include  "  the  carriage 
free  or  at  reduced  rates  of  destitute  or  homeless  persons  transported  by  charit- 
able societies,  etc.",  which  is  specifically  provided  for  in  the  latter  part  of  the 
section  under  consideration,  with  the  difference  that  in  the  first  part,  if  applic- 
able to  passenger  traffic,  there  is  no  restriction  as  to  the  "  charitable  purposes  " 
mentioned;  in  the  second  part  of  the  same  section  there  is  a  restriction  that 
such  persons  are  transported  by  charitable  societies,  the  latter  part  of  the  section 
therefore,  in  that  light,  contradicting  or  restricting  the  former  part. 

The  same  result  is  apparent  by  a  comparison  of  the  words  in  the  latter  part 
of  the  section,  referring  to  the  carriage  of  "  persons  exclusively  engaged  in 
charitable,  religious  or  eleemosynary  work,"  which  would  be  carriage  "  for 
charitable  purposes,"  within  the  first  part  of  the  section,  and  would  involve 
confusion  by  duplication  of  words,  w£ich  is,  of  itself,  an  element  indicating 
that  the  context  of  the  whole  section  requires  that  a  distinction  be  made 
between  what  is  intended  in  the  two  parts  of  the  section. 

Again,  the  words  "  carriage,  storage  and  handling  "  in  the  first  line  of  sub- 
section (a)  are  to  be  distinguished  from  the  word  "  carriage  "  alone  in  the 
second  part.  While  passengers  are  lt  carried  "  they  are  not  "  stored,"  nor  is  the 
word  "  handling "  an  appropriate  term  to  use  with  reference  to  persons,  if 
persons  be  intended,  while  all  three  terms,  in  the  first  portion  of  the  section — 
"  the  carriage,  storage  or  handling  " — would  be  suitable  to  the  carriage,  storage 
or  handling  of  freight. 

If  the  word  "  traffic  "  is  intended  to  apply  to  passengers,  another  anomalous 
situation  is  created  by  a  comparison  between  subsections  (a)  and  (c).    By  the 
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first,  (a),  carriage  for  any  Dominion,  provincial  or  municipal  government  is 
permitted  by  free  transportation,  therefore  free  or  reduced  transportation  might, 
on  that  construction  of  the  word  "  traffic,"  in  subsection  (a),  be  granted  all 
over  Canada,  free  from  the  Act,  to  members  of  the  provincial  legislatures, 
while  by  subsection  (c),  the  right  to  issue  such  transportation  is  limited  to 
"  points  within  the  province  "  of  the  legislature,  of  which  the  recipient  is  a 
member. 

Mr.  MacPherson,  for  the  Bell  Telephone  Company,  drew  our  attention  also 
to  the  distinction  made  in  the  general  proviso  following  and  applicable  to  all 
the  "  traffic  "  carried  by  the  company,  under  the  whole  of  the  section  (345) ,  in 
the  eighth  and  following  lines,  in  which  proviso  a  distinction  is  made  between 
the  different  classes  of  traffic  contemplated  in  the  words — "And  the  records  to 
be  kept  by  the  Company  of  all  such  traffic  carried,  and  of  all  passes,  free  or 
reduced  rate  transportation,  issued  or  given  by  the  company"— showing  that 
the  word  "  traffic  "  is  there  used,  relatively  to  the  whole  section,  in  a  qualified 
sense,  and  applicable  only  to  freight  traffic. 

If  the  word  "  traffic  "  could  be  interpreted  (without  regard  to  the  context 
I  have  pointed  out) ,  the  section,  intended,  unquestionably,  to  be  restrictive  of 
the  issue  of  free  transportation  both  of  freight  and  passengers,  would  be  capable 
of  being  pleaded  as  justifying  in  the  widest  possible  manner,  the  issue  of  any 
free  transportation  which  a  railway  company  chose  to  grant  at  the  request  of 
(a),  a  Dominion,  (6),  a  provincial,  or  (c)  municipal  government,  etc.,  and 
numerous  cases  can  readily  be  contemplated  where  such  would  be  contra  to  the 
express  limitations  and  restrictions  in  the  succeeding  subsections,  which  restric- 
tions and  limitations  would,  by  such  an  interpretation,  to  a  large  extent,  be 
rendered  nugatory  and  of  no  effect.  The  qualifications  would  be  governed,  in 
effect,  by  the  will  of  the  railway,  as  to  granting  or  refusing  the  requests  of  the 
governments,  either  Dominion,  provincial  or  municipal.  It  is  clear,  by  the  con- 
text, that  is  by  the  other  parts  of  the  same  section,  that  such  a  wide  interpre- 
tation could  not  have  been  in  the  contemplation  of  Parliament  in  passing  sec- 
tions 345,  346  and  347  of  the  Railway  Act. 

In  the  Interstate  Commerce  Act,  a  similar  section  (No.  22)  appears,  almost 
word  for  word  with  this  section,  except  that  instead  of  the  word  "  traffic,"  the 
word  "  property  "  is  used,  which  clarifies  the  meaning  of  the  whole  section.  This 
section  of  the  Interstate  Commerce  Act  appears  as  result  of  amendments  in 
1889  and  1895  of  the  original  Act,  passed  in  1887,  and  the  wording  of  section 
345  (1),  (a),  of  our  Act  is  so  similar,  that  it  would  seem  as  though  the  wording 
of  the  Interstate  Commerce  Act  (section  22)  had  been  followed  in  framing 
the  amendment  to  the  Dominion  law  in  this  respect,  first  appearing  in  3  Edward 
VII,  chapter  58,  section  275  (1903). 

In  the  light  of  the  context  and  of  the  spirit  and  meaning  of  the  legislation, 
no  great  difficulty  exists  as  to  interpreting  this  word  "  traffic  "  as  used  in  the 
section  under  consideration.  It  is  clear  that  it  can  only  be  intended  to  apply 
to  freight  traffic,  where  it  is  first  used,  m  the  first  line  of  section  345  (1),  (a), 
and  that  meaning  is  carried  through  the  first  part  of  the  same  section  down  to 
the  word  "  thereat,"  in  the  fourth  line  thereof.  Then  comes  the  disjunctive 
"  or,"  and  divides  the  section,  the  latter  part  clearly  referring  to  the  carriage 
of  persons,  and  not  touching  freight  traffic. 

This  reading  of  the  whole  section  will  carry  into  effect  the  true  intent, 
meaning  and  spirit  of  the  legislation,  which  is  remedial,  its  purport  being  to 
prevent  and  punish  the  doing  of  something  which  Parliament  deems  contrary 
to  the  public  good,  and  such  an  interpreattion  as  I  have  stated  would,  I  think, 
be  in  accord  with  the  canon  of  construction  specified  in  R.S.C.  (1906),  chapter 
1,  section  15. 
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It  is,  I  think,  unfortunate  that  the  word  "  traffic  "  should  have  been  used, 
unqualified,  in  this  section  in  view  of  the  meaning  placed  upon  that  word  in 
the  interpretation  section  of  the  Railway  Act.  It  should  now  be  read  as  though 
preceded  by  the  word  "  freight,"  thus  giving  it  the  qualified  meaning  shown  by 
its  context. 

All  the  railway  companies  should  be  advised  accordingly  by  circular  or  by 
general  order. 

Ottawa,  Ont.,  May  14,  1923. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioner 
Lawrence  concurred. 


GENERAL  ORDER  No.  381 

In  the  matter  of  Reduced  Rates  and  Free  Transportation,  and  the  interpretation 
of  the  word  "  traffic  "  in  the  first  line  of  section  345  (1)  (a),  in  its  relation 
to  the  remainder  of  the  said  subsection. 

File  No.  496.38.1 

Friday,  the  18th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  Feb- 
ruary 20,  1923,  the  Railway  Association  of  Canada,  the  Canadian  Pacific  and 
Canadian  National  Railway  Companies,  the  Dominion  Express  Company,  Cana- 
dian Pacific  Railway  Company's  Telegraph,  Canadian  National  Express  Com- 
pany, and  the  Canadian  National  Telegraphs  being  represented  at  the  hearing, 
and  what  was  alleged, — 

The  Board  declares:  That  the  word  u  traffic  "  in  the  first  liner  of  section  345 
(1),  (a),  of  the  Railway  Act,  1919,  should  be  read  as  though  preceded  by  the 
word  "  freight  ". 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  Fort  Frances  Pulp  and  Paper  Company  and  Canadian  National 
Railways  for  a  ruling  of  the  Board  as  to  the  rating  applicable,  under  the 
Canadian  Freight  Classification,  to  a  shipment  of  draft  tubes. 

File  No.  19367.146 

REPORT  OF  CHIEF  TRAFFIC  OFFICER,  MR.  W.  E.  CAMPBELL, 
DATED  MAY  12,  1923,  WHICH  WAS  ADOPTED  AS  THE 

DECISION  OF  THE  BOARD 

On  September  27,  1922,  there  was  shipped  from  Peterboro,  Ont.,  to  Fort 
Frances,  Ont.,  via  Canadian  Pacific  and  Canadian  National  Railways,  consigned 
to  the  Fort  Frances  Pulp  and  Paper  Company,  a  shipment  which  was  described 
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on  the  waybill  as  "  2  steel  draft  tubes  and  two  bundles  of  rods  ".  The  shipment' 
weighed  17,900  pounds  and  was  charged  as  a  carload  at  minimum  weight  of 
24,000  pounds  and  carload  rate  of  fifth  class.  The  consignees  claim  the  ship- 
ment is  entitled  to  carload  rating  of  sixth  class.  The  Board  is  asked  for  a  ruling 
as  to  the  rating  properly  applicable  under  the  provisions  of  the  Canadian  Freight 
Classification. 

A  description  of  the  shipment,  as  obtained  from  the  shippers  by  the  Cana- 
dian Freight  Association,  and  to  which  no  exception  is  taken  by  consignee,  shows 
it  as  consisting  of  two  pieces  of  draft  tube,  circular,  manufactured  from  No.  3 
gauge,  or  quarter-inch,  steel  plate,  being  11  feet  6  inches  in  diameter  at  the 
large  end,  tapering  to  8  feet  7  inches  at  the  small  end,  and  each  piece  measuring 
19  feet  long. 

As  authority  for  the  sixth  class  rating  claimed  the  consignee  quotes  item  68, 
page  102,  of  Canadian  Freight  Classification  No.  16.    This  item  reads: — 

Iron  and  Steel —  LCL  C.L. 

Material,  bridge  and  building,  consisting  of  angles,  beams, 
channels,  columns,  girders,  piling,  tees  and  zees  (fabri- 
cated or  unfabricated),  and  plates  and  bars  (when 
fabricated  and  shipped  with  the  foregoing)   3  6 

The  fifth  class  rating  charged  by  the  railway  company  is  based  on  Item  14, 
page  32,  of  supplement  No.  10  to  the  Classification,  reading: — 

Iron  and  Steel —  LCL  C.L. 

Pipe — 

Sheet  iron  or  steel,  N.O.S.  (not  stove  pipe) ,  plain  or  corru- 
gated, straight  or  spiral  seam,  riveted  or  not  riveted, — 

Not  over  12  inches  in  diameter   2  5 

Over  12  inches  but  not  over  18  inches  in  diameter.  ...  1  5 
Over  18  inches  but  not  over  24  inches  in  diameter. ...  \\  5 
Over  24  inches  in  diameter  D-l  5 

The  essence  of  consignee's  argument  in  support  of  the  contention  that  the 
item  above  referred  to  is  applicable,  is  contained  in  the  following  statement: — 

"  This  shipment  consisted  of  structural  steel  plates  fabricated  and 
bent  to  shape  and  assembled  with  structural  steel  angles.  There  is  no 
question  in  my  mind  but  what  this  was  a  shipment  of  structural  steel." 

Item  68,  page  102,  can  perhaps  be  more  clearly  read  and  interpreted  by  the 
following  rearrangement: — 

Iron  and  Steel  Bridge  and  Building  Material 
Consisting  of — 

Angles 
Beams 
Channels 
Columns 
Girders 
Filing 
'  Tees 
Zees 
Plates 

Bars  ] 

Nothing  is  here  added  to  or  taken  away  from  the  item;  it  is  simply,  to  my  mind, 
at  any  rate,  more  clearly  expressed.  The  item  covers,  first,  "Bridge  and  building 


(fabricated  or  unfabricated) 


(when  fabricated  and  shipped  with  the  foregoing) 
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material,"  and  second,  only  those  kinds  of  material  specifically  named,  either 
unfabricated  or  fabricated. 

The  term  "  fabricated,"  as  applied  to  iron  and  steel  bridge  and  building 
11  material,"  has,  by  long  custom  and  use,  a  well-known  and  recognized  trade 
meaning.  Fabrication  means  the  operation  of  the  shop  which  takes  various 
structural  steel  shapes  and  performs  certain  work  thereon.  For  instance,  it 
cuts  them  to  the  required  length,  punches,  bends,  bores,  drills,  flanges,  threads, 
shears,  etc.  After  the  material  has  undergone  fabrication,  it  is  shipped  in  an 
unassembled  state  to  the  destination,  where  it  may  undergo  some  slight  addi- 
tional fabrication,  is  assembled,  and  then  erected  or  used.  The  fabricated 
material  "  is  not  the  completed,  assembled  article.  That  is  to  say,  angles, 
beams,  plates,  etc.,  when  fabricated,  still  remain  angles;  beams,  plates,  etc.,  the 
only  difference  being  that  they  have  been  cut  to  a  prescribed  length  or  drilled 
or  bent,  etc.,  as  already  referred  to.  When  manufactured  into  tubes,  pipe,  tanks, 
towers,  standpipes,  smokestacks,  etc.,  it  has  ceased  to  be  "  material  "  (an  angle 
or  a  plate,  etc.)  and  has  become  a  finished  article,  a  tube,  pipe,  tank,  tower, 
standpipe,  smokestack,  etc. 

A  draft  tube  is  used  for  the  purpose  of  carrying  away  water  passing  through 
a  waterwheel.  It  may  also  properly  be  termed  a  pipe,  as  in  most  of  their 
applications  there  is  no  difference,  in  sense,  between  "  tube  "  and  "  pipe  ".  As 
used  by  machinists,  "  tube  "  and  "  pipe  "  are  often  distinguished  by  an  arbitrary 
but  fixed  association  with  certain  words  when  there  is  no  apparent  difference  in 
sense.  A  draft  tube,  or  pipe,  has  gone  far  beyond  the  fabricated  state  already 
described  and  been  made  up  into  the  completed  article.  It  is  no  longer  a  plate 
or  an  angle,  and  draft  tubes,  or  pipes,  are  not  included  in  the  list  of  articles  in 
the  Classification  item  upon  which  consignee  relies.  The  logical  application  of 
consignee's  contention  would  be  that  the  specific  provision  which  has  been  made 
in  the  Classification  for  such  articles  as  iron  and  steel  pipe,  tubes,  tanks  and 
other  articles  made  from  angles,  plates,  etc.,  would  be  inapplicable  and  non- 
operative. 

Aside  from  this,  it  will  be  observed  the  item  applies  on  "  Bridge  and  building- 
material  ".  The  term  "  bridge  material  "  clearly  does  not  apply,  and  I  consider 
it  very  questionable  indeed  if  the  term  "  building  material  "  could  be  properly 
stretched  to  include  this  pipe  used  in  carrying  away  water  from  a  waterwheel. 
The  consignee  also  questions  the  propriety  of  describing  this  draft  tube  as  a 
pipe  "  because  my  idea  of  a  pipe  is  of  its  being  a  tube  of  the  same  diameter 
throughout  ".  I  can  find  no  authority  anywhere  upholding  the  suggestion  that 
a  tube  which  is  not  of  the  same  diameter  throughout  cannot  properly  be  termed 
a  pipe. 

I  do  not  consider,  therefore,  that  item  68,  page  102,  of  Classification  covers 
draft  tubes.  It  is  my  opinion  that  item  14,  page  32,  of  supplement  10  to  the 
Classification,  in  conjunction  with  Classification  rule  18,  subsection  (a),  applies. 
My  reference  to  rule  18  is  for  the  reason  that  while  I  am  unaware  of  any  differ- 
ence in  sense  between  "  sheet  "  and  "  plate  "  the  item  technically  reads  "  sheet  ", 
but  the  provision  of  Classification  rule  18  would  enlarge  the  item  to  embrace 
the  "  plate  ".  The  item  in  the  Consolidated  Freight  Classification  in  effect  in 
the  United  States,  which  provides  for  this  pipe,  is  more  clearly  expressed,  and 
reads:  "  Pipe,  iron  or  steel,  plate  or  sheet  ". 

Ottawa,  May  15,  1923. 
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Complaint  of  Alberta  Fish  Company  re  express  rates  from  fish  shipping  points 

north  of  Edmonton  to  Chicago. 

File  No.  30686.4 

This  Report  is  issuing  as  the 

JUDGMENT 
of  the  Board  in  this  matter. 

This  application  is  for  the  same  express  rate  from  fish  shipping  points  north 
of  Edmonton  to  Chicago  as  are  applied  from  British  Columbia  Coast  points. 

The  rates  from  the  Pacific  coast  were  established  many  years  ago,  the 
principal  port  of  shipment  being  Seattle,  Wash.  The  fish  were  carried  upon 
freight  trains  and  upon  passenger  trains  and  as  a  result  of  the  competition 
between  the  railways  and  the  express  companies  a  very  low  rate  was  established, 
viz.,  $2.75  per  100  pounds  to  Chicago,  and  a  blanket  rate  of  $3  to  points  east 
as  far  as  New  York.  The  rates  via  express  were  applied  upon  the  weight  of 
the  fish,  no  charge  being  made  for  the  weight  of  the  containers  or  the  ice. 

This  method  of  computing  charges  is  peculiar  to  the  express  business  and 
contrary  to  all  freight  practice,  but  was  established  in  the  United  States  territory 
to  which  I  have  referred. 

On  the  construction  of  the  Canadian  Pacific  Railway  the  Dominion  Express, 
in  order  to  secure  a  share  of  this  long  haul  business,  established  the  same  rates 
from  Vancouver  and  large  quantities  of  fish  moved  via  that  port.  Later  on 
(October  10,  1914)  on  the  completion  of  the  Grand  Trunk  Pacific  to  Prince 
Rupert,  the  Canadian  Express  Company  considered  it  in  their  interest  to  attract 
shipments  via  that  port  and  established  the  rate  then  in  effect  from  Seattle 
and  Vancouver.  As  the  fishing  grounds  arc  located  north  of  Vancouver,  they 
were  so  successful  as  to  carry  the  majority  of  seafish  moving  through  British- 
Columbia  ports  to  eastern  points. 

In  1915  a  telegraph  application  was  made  to  the  Canadian  Express  for  a 
carload  rate  on  fish  from  Edmonton  ex  Lesser  Slave  Lake  points  to  Chicago.  At 
that  time  there  were  three  companies  operating  out  of  Edmonton  over  three 
routes  to  Chicago.  The  Dominion,  via  North  Portal;  the  Canadian  Northern, 
via  Winnipeg  and  Emerson;  and  the  Canadian,  via  Winnipeg  and  the  American 
Express.  The  only  fish  shipping  point  on  the  Canadian  Express  western  lines 
was  Prince  Rupert,  and  without  consulting  the  other  companies  they  allowed  the 
application  of  the  Prince  Rupert  rate  from  Edmonton  together  with  the  net 
weight  regulation.  Mr.  Pullen,  the  then  president  of  the  company,  states  in 
his  letter  to  the  Board  dated  July  14,  1917,  that  there  was  not  sufficient  time 
to  negotiate  with  other  companies,  as  the  cars  were  loaded  and  ready  to  move, 
and  that  on  further  consideration  the  fact  was  developed  that  rates  from  interior 
points  were  generally  made  subject  to  the  Classification  basis. 

The  international  tariffs  at  that  time  were  published  by  Mr.  Airy,  of  New 
York,  and  the  rate  was  filed  by  him  as  applying  via  the  lines  of  the  three 
companies  operating  out  of  Edmonton.  As  a  result  of  negotiations  and  in  order 
to  make  the  practice  uniform  from  interior  shipping  points,  Mr.  Airy  filed, 
effective  August  15,  1916,  a  supplement  to  his  tariff  establishing  a  rate  from 
Edmonton  to  Chicago  of  $2.75  per  100  pounds  at  Classification  weight,  i.e.,  net 
weight  plus  25  per  cent  for  ice. 

Upon  complaint  of  R.  L.  Shimmon,  this  rate  was  suspended  by  the  Board's 
Order  No.  25254  and  the  complaint  was  heard  at  Edmonton  on  June  19,  1917. 

In  the  letter  of  the  Secretary  to  complainant  and  the  companies  dated 
November  27,  1918,  written  under  direction  of  the  Board,  the  following  language 
appears: — 

"  The  conditions  and  competitive  features  in  connection  with  salt- 
water fish  in  the  Pacific  coast  are  well  known.    The  rates  were  fixed 
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from  Seattle  and  other  United  States  coast  points  and  were  afterward 
applied  from  Vancouver  and  later  from  Prince  Rupert  strictly  account 
of  competitive  conditions. 

"  There  is  not  the  same  element  of  competition  at  Edmonton  or 
other  interior  points  from  which  fresh  water  fish  are  shipped.  .  .  . 

"  At  present,  therefore,  Edmonton  is  the  only  interior  point  in 
Western  Canada  having  rates  based  on  net  weight  and,  such  being  the 
case,  it  is  evident  that  discrimination  exists  in  connection  with  shipments 
from  that  point. 

"  In  view  of  the  facts  above  set  out  the  Board  is  of  the  opinion  that 
it  would  be  proper  to  rescind  its  Order  No.  25254  of  August  11,  1916,  and 
to  permit  the  publication  of  rates  from  Edmonton  on  the  basis  of  the 
Official  Classification,  and  an  order  will  forthwith  issue  accordingly." 

Order  No.  27997  was  thereafter  issued  lifting  the  suspension  and  the  rate 
which  had  by  that  time  increased  to  $3.12  per  100  pounds  from  Prince  Rupert 
was  applied  from  Edmonton  on  the  Classification  weight,  effective  January  25, 
1919. 

On  February  25,  1922,  the  present  application  was  made,  which  is  identical 
with  that  of  R.  L.  Snimmon," disposed  of  as  shown  above,  except  that  at  present 
through  rates  are  published  from  the  fishing  stations  north  of  Edmonton. 

At  the  hearing  of  the  present  complaint  in  Edmonton,  September  11,  1922, 
the  question  of  discrimination  was  raised,  also  the  market  competition  at 
Chicago  and  the  unreasonableness  of  the  rates  in  themselves. 

The  Board  in  the  Shimmon  case  decided  there  was  not  undue  discrimina- 
tion owing  to  the  admitted  competition  on  the  Pacific  coast.  Mr.  Campbell 
claimed  that  the  fish  from  Lessor  Slave  lake  came  into  competition  with  that 
from  the  coast,  but  the  fish  from  Prince  Rupert  consists  of  halibut  and  salmon, 
while  from  points  north  of  Edmonton  whitefish  are  shipped.  This  latter  fish,  I 
am  informed,  commands  a  high  price  in  the  American  markets,  and  in  my 
opinion  the  real  market  competition  would  be  with  whitefish  received  from 
other  points  and  these  are  largely  shipped  from  the  lakes  in  Manitoba. 

The  present  rates  to  Chicago  are  as  follows: — 


Hnausa,  Man  ") 

Riverton,  Man  [  $3.95  per  100  pounds 

Gimli,  Man  j 

Selkirk,  Man   $3.50  per  100  pounds 

Winnipeg,  Man   $2.90  per  100  pounds 


all  upon  Classification  basis  of  weights.  As  no  fish  are  produced  at  Winnipeg 
the  rate  is  no  doubt  used  on  fish  ex  warehouses  at  that  point  or  possibly  in  con- 
nection with  fish  brought  in  by  the  electric  railway.  It  wTill  therefore  be  seen 
that  the  rates  from  Manitoba  points  beyond  Winnipeg  are  the  same  as  from 
Edmonton,  except  in  the  case  of  Selkirk. 

The  point  of  production  is,  however,  not  at  Edmonton  but  at  points  north 
thereof  from  which  through  rates  have  been  published.  The  reasonableness  of 
these  through  rates  must  therefore  be  determined. 

Wlien  the  Central  Canada  Express  operated  on  the  lines  north  of  Edmonton 
the  rate  to  Edmonton  on  fish  in  carloads  was  fixed  at  72  cents  per  100  pounds 
from  Faust,  Widewater  and  other  points  on  the  E.,  D.  and  B.C.,  and  52  cents 
from  Lac  la  Biche.  These  rates,  added  to  the  Edmonton  rate  of  $3.93,  made 
$4.65  from  Faust  and  $4.45  from  Lac  la  Biche.  When  these  lines  were  taken 
over  by  the  Dominion  Express  these  same  combinations  were  applied  and  are 
at  present  published  as  through  rates  in  C.N.  Ham's  Tariff,  C.R.C.  No.  ET-736. 

Since  one  express  company  is  now  operating  through  from  Lesser  Slave  Lake 
ports,  I  consider  it  only  reasonable  that  some  reduction  below  the  combination 
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of  locals  should  be  applied.  The  distance  from  Edmonton  to  Chicago  via 
Dominion  Express,  Calgary,  Portal  and  Soo  Line  is  1,798  miles,  and  the  rate 
of  $3.93  produces  a  per  ton  per  mile  rate  of  4-371  cents.  Applying  this  rate  to 
the  distance  from  Faust,  the  principal  shipping  point,  to  Edmonton,  203  miles, 
will  produce  a  rate  of  44^  cents  per  100  pounds,  but  in  order  to  make  the  through 
rate  a  multiple  of  5  cents,  as  at  present,  I  would  make  this  42  cents.  This  42 
cents  added  to  the  Edmonton  rate  of  $3.93  will  produce  a  through  rate  of  $4.35 
per  100  pounds,  and  applying  the  present  rate  difference  from  Lac  la  Biche  will 
make  the  rate  from  that  point  $4.15  per  100  pounds.  These  are  the  rates  1 
recommend,  and  if  published,  the  rate  from  Faust,  Widewater,  etc.,  with  the 
25  per  cent  added  for  weight  of  ice,  will  be  \  cen^  Per  pound,  and  from  Lac  la 
Biche  \  cent  per  pound  higher  than  published  from  Riverton  and  Hnausa, 
points  in  Manitoba  which  are  about  800  miles  nearer  Chicago. 

As  already  pointed  out,  the  application  is  based  on  a  rate  applying  from 
Vancouver  and  Prince  Rupert,  which  is  controlled  entirely  by  competitive  con- 
ditions. The  Board  has  held  in  numerous  cases  that  it  is  in  the  discretion  of 
the  carriers  whether  they  shall  or  shall  not  make  rates  to  meet  competition; 
further,  that  a  compelled  rate  based  on  competition  is  not  the  measure  by  which 
the  reasonableness  of  other  rates  is  established  where  similar  competitive  con- 
ditions do  not  exist. 

As  regards  rates  from  territory  north  of  Edmonton  as  compared  with  Mani  • 
toba  points  herein  referred  to,  it  must  be  recognized  that  there  is  a  greater  haul 
of  more  than  800  miles  and  that,  as  enunciated  in  various  decisions  of  the 
Board: — 

"  The  Board  has  no  power  to  regulate  tolls  for  purpose  of  equalizing 
cost  of  production  or  geographical,  climatic  or  economic  conditions." 

Imperial,  etc.,  Co.  v.  C.P.R.,  14  C.R.C.  375;  Hudson  Bay  Mining 
Co.  v.  G.N.R.  Co.,  16  C.R.C.  254;  Canadian  China  Clay  Co.  v.  G.T.R. 
Co.,  18  C.R.C.  347;  Western  Retail  Lumbermen's  Assn.  v.  C.P.R.  et  aL, 
20  C.R.C.  155;  Dominion  Millers'  Assn.  v.  Can.  Freight  Assn.,  21 
C.R.C.  83. 

It  is  also  understood  that  as  regards  competition  between  the  two  territories 
in  the  Chicago  market,  generally  speaking  the  movement  by  express  from  the 
Manitoba  points  is  during  the  months  of  June  and  July,  when  this  movement 
stops,  and  thereafter  during  the  months  of  August  and  September,  the  shipments 
move  from  Alberta.  There  appears,  therefore,  to  be  no  active  competition  in 
the  sense  that  both  territories  are  shipping  at  the  same  time. 

The  arrangement  of  applying  Classification  weight  (net  weight  plus  25  per 
cent),  is  now  uniform  on  all  fish  from  interior  points.  The  substitution  of  net 
basis  from  the  territory  under  review  would  have  the  effect  of  disrupting  the 
entire  fish  rate  structure  and  affect  rates  on  which  a  large  quantity  of  traffic 
is  moving  and  against  which  no  complaint  is  before  the  Board. 

Attached  hereto  is  a  statement  of  various  changes  in  the  carload  rates  on 
fish  from  ^Western  Canada  to  Chicago  from  1916  to  date,  the  rates  from  interior 
points  bemg  on  the  Classification  weight  basis. 

GEO.  A.  BROWN 
Assistant  Chief  Traffic  Officer. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  Com- 
missioner Boyce  and  Commissioner  Lawrence  concurred. 
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of  Express 

Rates  on  Fish  C 

From 

May 

Apr.  10 

1916 

1917 

275  N 

275  N 

275  N 

275  N 

250  N 

200  C 

200  N 

200  N 

From 

Oct.  15 

OcJJl.  J. 

Alio-  9£ 

1917 

1918 

1918 

Hnausa  

280  C 

30S  C 

308  C 

Riverton  

280C 

308  C 

308  C 

The  Pas  

275  C 

302  C 

302  C 

Winnipegosis . . . 

302  C 

Selkirk  

220  C 

242  C 

242  C 

Gimli  

Caslan  1 

Lac  la   }■   —  — 

Biche  J 
Assineau  ] 
Driftpile  | 
Faust  | 

Indiana      [   —  — 

Kinuso  | 
Sawridge  \ 
Widewater  J 

Rates  are  in  cents  per  100  lbs. 

N— Net  weight. 

C — Classification  Weight. 


.  to  Chicago,  111.,  from  1916  to  1923 


Sept.  1 

Jan.  25 

Jan.  15 

July  31 

Sept.  19 

1918 

1919 

1921 

1922 

1922 

3fl9  "NT 

^19  1ST 

O  i.£i  IN 

"NT 

OuO  IN 

OVO  IN 

393  N 

309  1ST 

0\J6  IN 

312  P 

393  C 

out 

395  C 

99ft  P 

93ft  P 

290  C 

290  C 

290  C 

990  "NT 

tiiAj  iN 

930  N 

i*U\J  IN 

out 

out 

Jan.  z£> 

kept.  30 

Jan.  15 

XT'    U    1  s; 

r eb. Id 

J  uly  o  l 

1919 

1919 

1921 

1921 

1922 

318  C 

318  C 

401  C 

393  C 

395  C 

318  C 

318  C 

401  C 

393  C 

395  C 

312  C 

312  C 

393  C 

393  C 

out 

312  C 

312  C 

393  C 

393  C 

out 

252  C 

252  C 

318  C 

318  C 

350  C 

315  C 

397  C 

362  C 

395  C 

445  C 

465  C 

Application  of  James  Richardson  &  Sons,  Limited,  Montreal,  dated  15th  May, 
1923,  for  a  proper  interpretation  of  section  3  of  the  "  Grain  Bills  of 
Lading  "  approved  by  Order  No.  1.^592  (14591),  dated  August  18,  1911. 

File  No.  3678.7.1 

The  question  submitted  was  as  follows:  "The  point  that  we  wish  to  have 
is  that  when  a  shortage  accrues  in  a  car  of  grain  and  the  claim  for  it  is  sub- 
stantiated by  Government  Weight  Certificate  at  the  originating  point,  and  ele- 
vator at  the  point  of  destination  being  operated  by  the  carrier,  we  maintain 
according  to  our  understanding  of  this  section  that  the  railways  are  liable." 

RULING 

Under  date  of  May  18,  1923,  the  Board  directed  the  Secretary  to  write 
the  applicant  company  stating  that  on  a  similar  request  for  a  ruling  by  the 
Robin  Hood  Mills,  Limited,  the  following  answer  was  given: — 

"  Referring  to  your  letter  of  the  22nd  ultimo  to  the  Chief  Commis- 
sioner I  am  directed  to  state  that  the  Board  has  considered  your  request 
for  its  opinion  as  to  the  effect  of  section  3  of  the  bill  of  lading  and  the 
Government  Certificates  referred  to ;  and  that,  as  the  question  of  improper 
weights  is  in  the  first  instance  one  for  the  Board  of  Grain  Commissioners, 
and  in  the  second  instance  the  liability  of  railway  companies  to  make 
good  shortages,  it  is  entirely  a  question  for  the  local  courts;  and  it  would 
be  improper  for  the  Board  to  interfere,  or  in  any  way  pass  upon  the 
question." 


Ottawa,  May  18,  1923. 
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ORDER  No.  33643 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "applicant  company",  under  Section  188  of  the  Rail- 
way Act,  1919,  for  approval  of  its  proposed  station  location  at  Oxbow, 
Saskatchewan,  as  shown  on  the  plan  dated  Winnipeg,  March  28,  1923,  on 
file  with  the  Board  under  file  No.  28780.23. 

Wednesday,  the  9th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
proof  of  service  of  notice  of  the  application  on  the  town  of  Oxbow,  filed, — 

The  Board  Orders:  That  the  location  of  the  applicant  company's  proposed 
A-3  Standard  Station  at  Oxbow,  in  the  province  of  Saskatchewan,  as  shown  on 
the  plan  on  file  with  the  Board  under  the  said  file  No.  28780.23,  be,  and  it  is 
hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  33648 

In  the  matter  of  the  Order  of  the  Board  No.  33366,  dated  February  8,  1923,  sus- 
pending Rule  5  A  in  Supplement  No.  4  to  the  Canadian  Pacific  Railway 
Company's  tariff  C.R.C.  No.  W-2658. 

File  No.  32549 

Friday,  the  11th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  the  Canadian  Pacific  Railway  Company  has  filed  tariff.  C.R.C. 
No.  W-2706,  effective  June  1,  1923,  cancelling  the  said  tariff  C.R.C.  No. 
W-2658;  and  upon  its  appearing  that  the  new  tariff  is  satisfactory  to  the  Swift 

Canadian  Company,  Limited, — 

The  Board  Orders:  That  the  said  Order  No.  33366,  dated  February  8,  1923, 

be.  and  it  is  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  NO.  33659 


In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  location  and  detail  plan  showing  pro- 
posed new  combination  station  and  agent's  dwelling  to  be  erected  at 
Summerstown,  in  the  township  of  Charlottenburg,  county  of  Glengarry, 
and  Province  of  Ontario,  on  the  5th  District,  Montreal  Division,  of  its 
railway,  the  said  plan  being  on  file  with  the  Board  under  file  No.  2361+6. 

Monday,  the  14th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer  and  the 
consent  of  the  Municipality  of  the  Township  of  Charlottenburg,  filed, — 

The  Board  Orders:  That  the  location  and  detail  plan  No.  497/24,  showing 
the  applicant  company's  proposed  new  combination  station  and  agent's  dwelling 
to  be  erected  at  Summerstown,  in  the  township  of  Charlottenburg,  county  of 
Glengarry,  and  province  of  Ontario,  on  file  with  the  Board  under  file  No.  23646, 
be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  33660 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  Applicant  Company" ,  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  plan  showing  No.  10  station  proposed 
to  be  moved  from  Hosmer  and  erected  at  Erickson,  British  Columbia,  in 
lieu  of  the  standard  Class  A-3  station  building  required  to  be  provided 
under  Order  No.  32368,  dated  May  10,  1922. 

File  No.  31678 

Monday,  the  14th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  Minister  of 
Lands  in  the  Government  of  the  province  of  British  Columbia  offering  no 
objection,  although  duly  notified  as  appears  by  proof  of  service  of  notice  of  the 
application,  filed, — 

The  Board  Orders:  That  the  location  and  detail  plans  of  the  applicant  com- 
pany's No.  10  station  proposed  to  be  erected  at  Erickson,  in  the  province  of 
British  Columbia,  on  file  with  the  Board  under  file  No.  31678  be,  and  they  are 
hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33665 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  here- 
inafter called  the  "  Applicant  Company  ",  under  Section  188  of  the  Rail- 
way Act,  1919,  for  authority  to  erect  a  portable  station  at  Hosmer,  British 
Columbia,  in  lieu  of  the  No.  10  station  at  present  at  that  point. 

File  No.  7214.134 

Tuesday,  the  15th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the 
Department  of  Lands  offering  no  objection,  although  duly  notified  as  appears  by 
proof  of  service  of  notice  of  the  application,  filed, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  erect  a  portable  station  at  Hosmer,  in  the  province  of  British 
Columbia,  as  shown  on  the  plan  on  file  with  the  Board  under  file  No.  7214.134, 
in  lieu  of  the  No.  10  station  at  present  provided  at  that  point. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  380 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company  ",  for  authority  to  cancel  the 
arrangement  erroneously  published,  effective  February  1,  1923,  in  Tariff 
C.R.C.  No.  E-44U,  with  regard  to  milling  in  transit  arrangement  on  peas. 

File  No.  32580. 

Wednesday,  the  16th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
May  15,  1923,  the  applicant  company,  the  Toronto  and  Montreal  Boards  of 
Trade,  the  Canadian  Manufacturers'  Association,  Canners  Seeds,  Limited,  and 
H.  Murton,  Limited,  being  represented  at  the  hearing,  and  what  was  alleged. 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  cancel  the  said  arrangement  in  Tariff  C.R.C.  No.  E-4411,  with 
regard  to  milling  in  transit  arrangement  on  peas ;  and  that  the  right  be  reserved 
to  any  interested  party  prepared  to  substantiate  the  claim  that  peas  should  be 
given  the  milling  in  transit  rate,  to  apply  to  the  Board  for  an  order  requiring 
the  railway  companies  within  the  legislative  authority  of  the  Parliament  -of 
Canada  to  amend  their  tariffs  accordingly. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33674' 


In  the  matter  of  the  application  of  the  Mecheche  Board  of  Trade,  Alberta,  for 
an  Order  directing  the  Canadian  National  Railway  Company  to  construct 
a  station  at  Mecheche. 

File  No.  4205.153 

Tuesday,  the  17th  day  of  May,  A  D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  Inspector  of  the  Board,  concurred  in  by  its  Chief  Operat- 
ing Officer, — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  be,  and 
it  is  hereby,  required  to  erect  a  standard  third-class  station  building  at  Mecheche, 
in  the  province  of  Alberta;  the  work  to  be  completed  not  later  than  the  1st  day 
of  September,  1924. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


CIRCULAR  No.  203 

Uniform  rule  for  application  of  mileage  rates  on  carload  freight  from  loading 
sidings  when  mileage  not  published. 

File  No.  8815.2 

Inquiry  has  been  received  by  the  Board  which  involves  the  question,  how 
should  the  distance  he  computed  from  loading  sidings  located  between  stations 
with  respect  to  carload  traffic  carried  under  tariffs  naming  mileage  rates,  said 
loading  siding  not  being  shown  in  the  official  distance  tariffs  of  the  railway  com- 
panies? 

The  Board  is  of  the  opinion  that  there  should  be  a  uniform  practice  in  such 
cases  and  I  am  directed  to  ask  that  you  advise  promptly  if  you  have  any 
objections  to  the  issuance  by  the  Board  of  an  order  requiring: — 

1.  Publication  of  an  amendment  to  official  distance  tariffs  issued  in  com- 
pliance with  the  Board's  Order  No.  5954,  dated  December  21,  1908  (General 
Order  No.  23,  File  8815),  by  adding  thereto  a  rule  reading: — 

"  In  computing  the  distance  governing  traffic  handled  under  mileage 
rates  from  loading  sidings  not  named  herein,  that  applicable  from  the 
nearest  station  thereto  shall  be  used." 

2.  Publication,  where  not  already  done,  of  the  following  clause  in  tariffs 
naming  mileage  rates: — 

"  In  computing  distance  rates  under  this  tariff,  distance  shown  in 

official,  distance  table  No  ,  C.R.C.  No'  ,  supplements  thereto, 

and  re-issues  thereof,  will  apply." 

By  Order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 
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Complaint  of  Randall,  Gee  &  Mitchell,  Calgary,  Alta.,  against  refusal  of  the 
Canadian  Pacific  Railivay  Company  to  consider  claim  for  refund  of  $6 
paid  for  grain  doors  used  as  a  bulkhead  in  a  car  of  grain. 

File  No.  8688.3 

RULING 

McLean,  Assistant  Chief  Commissioner: 

Canadian  Pacific  Tariff  C.R.C.  No.  W-2641,  re  charge  for  bulkheading 
grain  cars,  stipulates: — 

"  4.  The  bulkheading  of  cars  for  the  shipment  of  more  than  one 
grade  or  kind  of  grain  will  only  be  permitted  on  the  understanding  that 
the  bulkhead  is  erected  at  the  expense  of  the  shipper  and  without  injury 
to  the  car,  and  the  payment  of  a  fixed  charge  of  one  cent  per  100  pounds, 
subject  to  minimum  carload  weight  applicable,  in  addition  to  the  tariif 
rate  thereon.  Bulkheads  when  put  in  must  be  so  erected  as  not  to  inter- 
fere with  the  removal  of  the  grain  doors.  The  special  charge  as  above 
must  be  shown  on  the  waybill  separately  from  weight  and  other  charges, 
and  be  collected  upon  delivery  of  the  grain. 

"  Note. — Charges  shown  above  are  applicable  regardless  of  the 
number  of  bulkheads  erected  in  the  car." 

The  applicant  complains  of  the  refusal  of  the  Canadian  Pacific  Railway 
Company  to  consider  a  claim  for  $6  paid  for  grain  doors  used  as  a  bulkhead  in 
a  car  of  grain.  These  doors  were  purchased  from  the  railway  company  for  $6. 
It  is  stated  these  doors  were  taken  out  of  the  car  in  good  order  and  receipted  for 
by  the  Canadian  Pacific  Railway  Company  as  being  in  good  order,  and  that  the 
railway  company  refuses  to  consider  a  claim  for  refund  of  the  $6. 
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Applicant  contends  that  the  1  cent  per  100  pounds  extra  charge  on  the 
freight,  as  referred  to  in  the  provisions  of  the  tariff  above  cited  in  regard  to  bulk- 
heading,  is  to  cover  the  material  supplied;  and  it  is  alleged  that  if  the  railway 
company  charges  another  $6  that  the  charge  is  in  error. 

In  the  judgment  of  the  Board  in  Manitoba  Grain  Growers'  Association  vs. 
Can.  Pac.  By.  Co.  and  Can.  Nor.  Ry.  Co.,  the  matter  of  bulkheading  of  cars 
was  involved.  In  his  decision  of  April  13,  1909,  the  late  Chief  Commissioner 
Mabee  said: — 

"  The  bulkheading  of  cars  is  a  convenient  practice  for  grain  growers. 
It  permits  the  individual  shipper  to  forward  various  kinds  or  grades  of 
grain  separate  in  one  car;  or  two  or  more  shippers  can  club  together  and 
ship  various  kinds  or  grades  and  keep  their  respective  shipments  separate. 
For  this  privilege,  the  railway  companies'  tariffs  show  an  extra  charge  of 
one  cent  per  100  pounds.   .   .."  *> 

Later,  in  the  judgment,  it  was  set  out:  "No  delay  or  expense  is  imposed 
upon  the  carrier  at  the  point  of  origin;  the  bulkheading  is  done  by  the  shipper, 
he  also  rinding  the  material;  "  and  the  decision  ended  by  saying  that  the  railway 
companies  might  be  left  to  continue  the  existing  practice. 

In  the  case  of  grain  doors  for  grain  carried  in  bulk,  there  is,  in  general,  an 
obligation  upon  the  railway  to  supply  same.  It  is  further  provided  that  where 
the  shipper  is  compelled  to  supply  the  doors  there  shall  be  a  specified  allowance 
for  such  grain  doors;  but  under  the  decisions  and  under  the  tariffs,  the  charge 
for  bulkheading  is  to  be  borne  by  the  shipper. 

On  the  facts  as  presented,  the  shipper  has  obtained  from  the  railway  grain 
doors  to  be  used  in  place  of  material  he  otherwise  would  be  obligated  to  supply. 
The  railway  company  may  or  may  not,  from  the  stock  it  has  on  hand,  sell  grain 
doors  for  use  in  bulkheading.  It  is  not  obligated  to  do  this.  This  creates  no 
obligation  on  the  railway  company  to  refund  the  cost  of  the  grain  doors  used 
for  bulkheading.  This  remains  a  burden  on  the  shipper.  The  fact  that  the  rail- 
way, through  its  agents,  may  sell  for  bulkheading  a  grain  door — a  service  which 
it  is  not  obligated  to  perform — does  not  place  the  burden  on  the  railway  of 
buying  back  the  grain  door  which  it  has  sold. 
May  25,  1923. 

Commissioners  Boyce  and  Lawrence  concurred. 


61 


MEMORANDUM 

Re  Demurrage  Penalties 

File  1700. 

General  Order  No.  342,  of  November  23,  1921,  amended  rule  9  of  General 
Order  No.  201  of  August  1,  1917.  The  amendment  was  concerned  with  the 
penalties  applicable  in  excess  of  free  time.  In  comparative  form,  the  provi- 
sions are  as  follows:' — 


G.O.  349. 

G.O.  201. 

First  day  or  fraction  thereof,  of  delay  

One  dollar 

One  dollar 

One  dollar 

Two  dollars 

Third  day  or  fraction  thereof,  of  delay  

Five  dollars 

Three  dollars 

Fourth  day  or  fraction  thereof,  of  delay  

Five  dollars 

Four  dollars 

Fifth  dav  or  fraction  thereof,  of  delay  

Five  dollars 

Five  dollars 

Beginning  with  February,  1922,  specified  details  as  to  the  working  of  the 
present  rules  have  been  called  for.  The  returns  for  the  year  ending  February, 
1923,  are  available.  The  item  of  especial  significance  is  that  concerned  with 
the  cars  held  three  days  or  more  and,  therefore,  subject  to  the  $5  penalty. 

In  Eastern  Canada,  during  the  twelve  months  involved,  7  per  cent  of  the 
cars  handled  by  the  Car  Demurrage  Bureau  were  subject  to  penalty.  But  if 
from  this  is  deducted  the  number  of  cars  subject  to  a  one  dollar  per  day  pen- 
alty, it  will  be  found  that  the  cars  subject  to  the  $5  a  day  penalty  amounted 
to  1-7  per  cent  of  the  total  cars  handled  by  the  bureau. 

The  following  table  presents  in  summarized  form  the  reports  for  the  twelve 
months  involved: — 


Total 

Released 

Held  over 

Held  three  days 

or 

Month 

cars 

within 

free  time. 

more  ovei 

free  time. 

1922. 

Handled. 

free  time. 

% 

% 

Number. 

% 

February  

136,461 

93-83 

6-17 

1,810 

1 

33 

172,352 

93-24 

6-76 

2,648 

1 

53 

140,706 

93-24 

6-76 

2,485 

1 

77 

May  

165,570 

94-03 

5-97 

2,245 

1 

36 

167,510 

93-54 

6-46 

2,785 

1 

66 

July  

165,551 

93-69 

6-31 

2,536 

1 

53 

August  

176,431 

93-91 

609 

2,705 

1 

54 

181,511 

93-58 

6-42 

2.729 

1 

5 

207,148 

92-61 

7-39 

3,890 

1 

88 

206,279 

91-98 

8-02 

4,087 

1 

98 

December 

164,261 

91-72 

8-28 

3,661 

2 

23 

1923 

January  

168,872 

92-25 

7-75 

3,280 

94 

Februarv .... 

156,538 

91-66 

8-34 

3,694 

2 

36 

In  Western  Canada,  in  the  same  period,  5-4  per  cent  of  the  cars  handled  by 
the  Car  Demurrage  Bureau  were  subject  to  penalty.  Deducting  from  this  the 
cars  subject  to  a  penalty  of  one  dollar  a  day,  there  remains,  as  subject  to  the 
$5  a  day  penalty,  0-09  per  cent  of  the  total  cars  handled. 
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The  following  table  presents  in  summarized  form  the  reports  for  the  twelve 
months  involved: — 


Released 

Held  three  days  or  more 

.Month. 

1  otal 

within 

Held  over 

over  free  time. 

lyzz 

cars 

free  time. 

Free  time. 

handled. 

CI 

7C 

% 

Number. 

% 

ou, uuu 

\)Z-oi 

768 

1-28 

74, 614 

93-22 

6-78 

1,019 

1-37 

rr>  qaq 
Do,  O'ly 

D-OU 

616 

114 

55,858 

96-02 

3-98 

475 

0-85 

OZ, DO» 

4-Ua 

559 

1-06 

July  

54,866 

94-77 

5-23 

555 

101 

August  

67,699 

95-02 

4-98 

611 

0-9 

122,668 

94-98 

502 

948 

0-77 

139,834 

96-28 

3-72 

1,234 

0-88 

November 

128,752 

93-90 

610 

1,222 

0-95 

95,343 

94-53 

5-47 

925 

0-97 

1923 

January  

72,237 

92-94 

7-06 

967 

134 

64,506 

94-25 

5-75 

496 

0-77 

Ottawa,  May  31,  1923. 


GENERAL  ORDER  No.  382 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  on  behalf 
of  member  railways,  for  a  modification  of  the  Regulations  for  the  Trans- 
portation of  Explosives  and  other  Dangerous  Articles  by  Freight,  pre- 
scribed and  approved  under  General  Orders  Nos.  203,  204,  and  206,  dated 
Respectively  August  11,  and  September  7,  1917,  by  a  revision  of  paragraph 
1685  of  the  said  regulations  to  read  as  follows:  "  On  lines  where  regular 
trains  are  operated  for  freight  service  only,  cars  containing  explosives 
must  not  be  hauled  in  a  train  that  carries  passengers.  Where  only  a  mixed 
train  service  is  operated,  or  where  passengers  are  carried  in  the  caboose 
car  of  a  freight  train,  a  car  containing  a  freight  shipment  of  explosives 
may  be  hauled  when  so  placed  in  the  train  that  not  less  than  three  freight 
cars  are  between  it  and  the  car  carrying  passengers;  and  whenever  it  is\ 
practicable  to  do  so,  such  car  or  cars  must  be  placed  between  freight  cars 
not  bearing  '  Acid  '  or  '  Inflammable  '  placards.  Cars  containing  explosives 
must  have  air  and  hand  brakes  in  service.,y 

File  No.  1717 

Friday,  the  11th  day  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
February  7,  1923,  the  applicant  association  being  represented  at  the  hearing, 
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and  what  was  alleged;  and  upon  the  report  and  recommendation  of  its  Chief 
Operating,  Officer, — 

The  Board  orders:  That  paragraph  1685  of  the  Rules  and  Regulations 
approved  by  the  said  General  Order  No.  204,  dated  August  11,  1917,  be  struck 
out  and  the  following  substituted  in  lieu  thereof,  namely: — 

"  1685.  (1)  On  lines  where  regular  trains  are  operating  in  freight 
service  only,  cars  containing  explosives  must  not  be  hauled  in  a  train 
that  carries  passengers. 

"  (2)  Where  only  a  mixed  train  service  is  operated,  or  where  pas- 
sengers are  carried  in  a  caboose  car  of  a  freight  train, — 

"  (a)  a  car  containing  a  shipment  of  explosives  (not  exceeding  5,000 
pounds)  may  be  hauled,  provided  the  explosives  are  contained 
in  but  one  car,  the  said  car  to  be  so  placed  in  the  train  that 
not  less  than  six  freight  cars  are  between  it  and  the  car  carry- 
ing passengers  and  not  less  than  two  freight  cars  between  it 
and  the  locomotive  hauling  the  train; 

"  (£>)  a  car  containing  a  freight  shipment  of  explosives  (not  exceed- 
ing 1,000  "pounds)  may  be  hauled,  provided  the  said  car  be 
so  placed  in  the  train  that  not  less  than  three  freight  cars 
are  between  it  and  the  car  carrying  passengers  and  not  less 
than  one  freight  car  between  it  and  the  locomotive  hauling 
the  train. 

"  (c)  Provided,  further,  that  in  the  case  of  a  shipment  exceeding 
5,000  pounds,  or  should  there  be  two  or  more  cars  containing 
explosives  at  any  one  time,  a  special  train  must  be  run  to 
carry  such  shipments  over  the  branch  or  mixed  train  run. 

u  {d)  Whenever  it  is  practicable  to  do  so,  cars  containing  explosives 
must  be  placed  between  freight  cars  not  bearing  "  Acid  "  or 
"  Inflammable "  placards.  Cars  containing  explosives  must 
have  air  and  hand  brakes  in  service." 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 


ORDER  No.  33692 

In  the  matter  of  the  application  of  the  Alberta  Fish  Company,  Limited,  for  the 
same  express  rates  from  fish-shipping  points  north  of  Edmonton  to 
Chicago  as  are  applied  from  British  Columbia  points. 

File  No.  30686.4 

Friday,  the  25th  day.  of  May,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Edmonton, 
September  11,  1922,  the  Alberta  Fish  Company,  Limited,  and  the  Dominion  and 
the  Canadian  National  Express  Companies  being  represented  at  the  hearing, 
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and  what  was  alleged ;  and  upon  the  report  and  recommendation  of  its  Assistant 
Chief  Traffic  Officer  —  A 

The  Board  orders:  That,  effective  on  or  before  the  1st  day  of  July,  1923, 
the  following  rates,  in  cents  per  100  pounds  by  express,  be  published  on  fish 
(except  live  fish),  in  carloads,  minimum  weight  20,000  pounds,  on  classification 
weight  basis,  to  Chicago,  in  the  state  of  Illinois,  namely: — 

Caslan,  Alberta. .  . . 
Lac  la  Biche,  Alberta 
Assineau,  Alberta .  . 
Driftpile,  Alberta  .  .  . 

Faust,  Alberta  

Indiana,  Alberta.  .  . . 

Kinuso,  Alberta  

Sawridge,  Alberta  .  .  . 
Wagner,  Alberta . .  .. 
Widewater,  Alberta . . 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 


ORDER  No.  33707 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  sections  252  and  276 
of  the  Railway  Act,  1919,  for  authority  to  open  for  traffic  and  operate 
its  trains  over  the  connecting  tracks  of  the  Grand  Trunk  and  Canadian 
Northern  Ontario  Railways  at  Napanee,  mileage  198-94,  Gananoque 
subdivision,  in  the  township  of  Richmond,  in  the  county  of  Lennox  and 
Addington,  province  of  Ontario,  a  distance  of  0-72  of  a  mile,  as  approved 
by  Order  No.  32315,  dated  the  31st  March,  1922: 

File  No.  5769.75. 

Thursday,  the  31st  day  of  May,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Engineer,  and  the  filing 

of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  the  connection  between  the  Grand 
Trunk  and  the  Canadian  Northern  Ontario  Railways  at  Napanee,  mileage 
198-94,  Gananoque  subdivision,  in  the  township  of  Richmond,  county  of  Len- 
nox and  Addington,  in  the  province  of  Ontario,  a  distance  of  0-72  of  a  mile, 
and  to  operate  its  trains  over  the  said  connection. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


415 


435 
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ORDER  No.  33709 

In  the  matter  of  the  application  of  the  Maine  Central  Railroad  Company,  under 
section  323  of  the  Raihvay  Act,  1919,  for  approval  of  by-laws  passed, 
May  9,  1923,  authorizing  George  H.  Eaton,  Freight  Traffic  Manager,  to 
determine  and  fix  from  time  to  time  the  tolls  to  be  charged  for  all  freight 
and  milk  traffic  carried  by  the  company  upon  its  railroad,  and  M.  L. 
Harris,  General  Passenger  Agent,  to  determine  and  fix  from  time  to  time 
the  tolls  to  be  charged  for  all  passenger  traffic  carried  by  the  company 
upon  its  railroad,  and  to  specify  the  persons  to  whom,  the  places  where, 
and  the  manner  in  ivhich  such  tolls  shall  be  paid;  and  authorizing  Lucien 
Snow,  Chief  of  Tariffs,  and  the  said  M.  L.  Harris  to  prepare  and  issue 
such  tariffs  of  tolls: 

Case  No.  3094. 

Thursday,  the  31st  day  of  May,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer: — 

The  Board  orders:  That  the  said  by-laws,  passed  May  9,  1923,  at  a  meet- 
ing of  the  Board  of  Directors  of  the  Maine  Central  Railroad  Company,  on  file 
with  the  Board  under  Case  No.  3094,  be,  and  they  are  hereby,  approved. 

2.  That  Orders  Nos.  25522  and  26122,  dated  respectively  October  10,  1916, 
and  May  16,  1917,  made  herein,  be,  and  they  are  hereby,  rescinded. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  33727 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  a 
connection  3-67  miles  in  length,  between  the  Grand  Trunk  Pacific  branch 
lines,  at  mileage  3-9  Riverhurst  subdivision,  and  the  Canadian  Northern 
Railway  (Qu'Appelle,  Long  Lake  and  Saskatchewan  Railway),  at  mile- 
age 55  Craik  subdivision: 

File  No.  31557.2 

Tuesday,  the  5th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary 
affidavit, — • 
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The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  its  line  of  railway  beginning  at  a 
point  on  the  Riverhurst  subdivision,  Grand  Trunk  Pacific  branch  lines,  mileage 
3-9;  thence  running  in  a  northerly  direction  to  a  point  on  the  Craik  subdivision, 
Canadian  Northern  Railway,  at  mileage  5-5,  a  distance  of  3-67  miles,  in  town- 
ships 17  and  18,  range  20,  west  2nd  meridian,  near  Regina,  in  the  province  of 
Saskatchewan. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Motor  Accidents  Caused  by  Carelessness  of  Motorists 

File  45.8 

In  many  cases,  accidents  to  motors  at  highway  crossings  over  railways  are 
due  to  the  negligence  of  those  driving  cars.  This  negligence  is  to  be  found  both 
at  unprotected  and  protected  crossings.  The  Grand  Trunk  lines  from  October, 
1922,  to  May  9,  1923,  show  54  cases  where  there  was  danger  at  protected  cross- 
ings due  to  the  negligence  of  those  using  the  crossings.  All  but  four  of  these 
cases  were  due  to  the  carelessness  of  motor  drivers.  Notwithstanding  safety 
devices  and  cautionary  signals,  people  take  chances  and  disregard  safety. 
Motor  accidents  are  becoming  more  frequent.  Every  sane  motorist  deplores 
this.  If  accidents  are  to  be  lessened,  the  sane  motorist  must  educate  the  culpably 
negligent  motorists,  some  of  whose  actions  are  recorded  in  the  following  list  from 
the  Grand  Trunk  returns: — 


Date 

Time 

Street 

License  No. 
of  Auto 

Dangerous  Practice 

Oct. 
Oct. 

7, 
9, 

1922 
1922 

5.10p.m. 
5.10  p.m. 

Simcoe  St.,  Oshawa... 

48-001  Ont. . . . 
Pedestrian... . 

Not  heeding  stop  signal. . 
Throwing  gate  up  to  get  under. 

Oct. 

15, 

1922 

5.05  p.m. 

Simcoe  St.,  Oshawa... 

Motor  cycle 
2976 

Crossing  under  gates. 

Nov. 

4, 

1922 

4.16  p.m. 

Walton  St.,  Port  Hope 

166-060  Ont... 

Not  heeding  stop  signal. 

Nov. 

29, 

1922 

11.40  a.m. 

Walton  St.,  Port  Hope 

7-907  Ont...— 

Not  heeding  stop  signal. 

Nov. 

9, 

1922 

2.40  p.m. 

Booth  St.,  (cor.  Brit- 
annia St.)  Ottawa. 

219-296  Ont... 

Did  not  heed  stop  signal. 

Nov. 

9, 

1922 

2.45  p.m. 

Booth  St.  (cor.  Brit- 
annia St.)  Ottawa. 

78-106  Ont... . 

Not  heeding  stop  signal  and  passing  in 
front  yard  engine. 

Nov. 

9, 

1922 

2.50  p.m. 

Booth  St.,  (cor.  Brit- 
annia St.)  Ottawa. 

203-763  Ont. 

Not  heeding  stop  signal. 

Nov. 

9, 

1922 

3.45  p.m. 

Queen  St.,  Ottawa. . — 

75-060  Ont... . 

Got  on  track  when  one  gate  down;  driver 
finally  had  to  back  up. 

Nov. 

10, 

1922 

12.05  p.m. 

Booth  St.,  (cor.  Brit- 
annia St.)  Ottawa. 

203-577  Ont... 

Did  not  heed  stop  signal. 
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Date 

Time 

Street 

License  No. 
of  Auto 

Dangerous  Practice 

Nov. 
Nov. 

13, 
16, 

1922 
1922 

11.55  a.m. 
10.50  a.m. 

Booth  St.,  (cor.  Brit- 
annia  St.)  Ottawa. 

Booth  St.  (cor  Brit- 
annia St.)  Ottawa. 

75-682  Ont... . 
186-231  Ont... 

Did  not  heed  stop  signal  and  passed  in 

iiuin  ydi u  tfiigiiit;. 

Did  not  heed  stop  signal. 

Nov. 

16, 

1922 

10.25  a.m. 

Booth  St.  (cor.  Brit- 
annia St.)  Ottawa. 

202-561  Ont... 

Did  not  heed  stop  signal. 

Nov. 

23, 

1922 

8.27  a.m. 

Main  Street,  Ottawa.. 

(  -13-638  Ont. 

Ran  in  under  gates  while  they  were  down 
for  yard  engine. 

Nov. 

27, 

1922 

10  40  a  m 

RnntVi    St     (nnr  Rrit- 

annia  St.)  Ottawa. 

^^Ol  Oiip 

Nov. 

30, 

1922 

5.40  p.m. 

Front  St.,  Orillia. 

830-099  Ont... 

Brake  on  auto  did  not  work  properly  and 
(.lid  not  ££©t  stopped  in  time  to  avoid 
striking  gate. 

Dec. 

12, 

1922 

& , to  p. ill . 

RnntVi     St  fRptwPPn 

Ottawa  &  Wellington 

St«  ^  Ottawa 

OO'i-Ct^O  Ont 

nPPniriff  q^tw*  c i ctt\ o  1 
1>L>U  llLLXlin^,  bltJ|J  ^l££,Ildl. 

Dec. 

15, 

1922 

11.45  a.m. 

Booth  St.,  {cor.  Brit- 

(.III  11  ill  Ot.j  W  ltd  Wtl. 

75-019  Ont. 

Not  heeding  stop'signal  and  crossing  in 

11  (JUL  Ul  \  tlltl  UllglllC. 

Dec. 

11, 

1922 

11.46  a.m. 

Rectory  St.,  London.. 

C-l 2-230  Ont. 

Ran  into  gate. 

Dec. 

15, 

1922 

o .  oo  p •  111 . 

RnntVi    St       (onr  Rrit- 

annia  St.)  Ottawa.. . 

C.IQ-OOQ  Ont 
Vy-lo  "iuj  V/J1L.. 

lltrLtllll^i,  hlUjJ  algllal* 

Dec. 

18, 

1922 

RootVl      ftf"          ( h  u'PAn 

IJUUlll       Uti  |        ^  UC  0  W  Cdl 

Ottawa  &  Wellington 
Sts.)  Ottawa. 

7  i_7Q1  Ont 

lO    t  Ol    VJll  1  .  .  .  . 

-illCIlipiCll    l\>   I  ll);>r5   111                   Ul  L-llglllc* 

Dec. 

22, 

1922 

10.45  a.m. 

Booth  St.  (cor.  Brit-, 
annia  St.)  Ottawa. 

75-632  Ont... 

Not  heeding  stop  signals  and  crossing  in 
front  of  yard  engine. 

Dec. 

22, 

1922 

10.00  a.m. 

Booth  St.,  (cor.  Brit- 

tiiiLiid  y~J  \j  • )  V/i  La  Wcl« 

77-651  Ont...  . 

Not  heeding  stop  signal. 

Dec. 

23, 

1922 

5  00  in 

5.45  p.m. 

OllcIIlldll  xlvCt, 

Hamilton. 

r  edestnans .  .. 

• 

Running  in  when  lowering  gates  or  going 
under  when  gates  are  down. 

Dec. 

26, 

1922 

C  If)  n  m 
O  .  1U  p. III. 

XYtJtJlc  Ol.,   J.  Ul  UIU  O  .... 

1  ft_QQ  1  Ont 

Not  heeding  stop  signal. 

Dec. 

22, 

1922 

8.00  p.m. 

Wallace  Ave.,  Toronto 

35-145  Ont.... 

Ran  under  east  gate  and  into  west  gate. 

Dec. 

31, 

1922 

5.30  p.m. 

Wm.  St.  South 
Chatham. 

137-579  Ont... 

No  headlights  and  did  not  see  gates  were 
down. 

Jan. 

9, 

.1923 

11.55  a.m. 

Booth  St.,  (cor.  Brit-7 
annia  St.)  Ottawa. 

5-382  Ont  , 

Not  heeding  stop  signal. 

Jan. 

10, 

1923 

3.50  p.m. 

Booth  St.,  (cor.  Brit- 
annia St.)  Ottawa. 

215-482  Ont... 

Not  heeding  stop  signal. 

Jan. 

10, 

1923 

11.30  a.m. 

Booth  St.,  (cor.  Brit- 
annia St.)  Ottawa. 

32706  Que. 

Not  heeding  stop  signal. 

Various.. . 

Persons  riding  bicycles  if  gates  are  down 
will  lift  them  up  and  cross  tracks. 
Automobiles  as  soon  as  they  see  gates 
being  lowered  will  put  on  speed  and  try 
to  get  by  before  they  come  down. 
People  sometimes  meet  while  crossing 
tracks  and  hold  a  conversation. 

Dec. 

30, 

1922 

9.26  a.m. 

Main  St.  &  Ferguson. 
Ave.,  Hamilton. 

55-895  Ont... . 

Not  heeding  stop  signal. 

Jan. 

17, 

1923 

7.15  p.m. 

Ottawa  St.,  Hamilton. 

57-595  Ont.... 

Not  heeding  stop  signal. 
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Date. 

Time 

Street 

License  No. 
Auto 

Dangerous  Practice 

Jan. 
Dec. 

28, 
28, 

1923 
1922 

z .  uu  p.m. 
1.25  a.m. 

oootn  ot.,  icor.  xsrii- 
annia  St.)  Ottawa. 

Bathurst  St., 
Riverdale. 

Zlo— 4yZ  KJTlX... 

213-609  Ont... 

• 

Not  heeding  stop  signal. 
Ran  through  gate. 

Jan. 

20, 

1923 

3.40  p.m. 

Bloor  St.,  Toronto. . . 

C-26-692  Ont. 

Running  into  gate  and  breaking  same. 

Jan. 

13, 

1923 

7.50  a.m. 

Strachan  Ave., 

935  Ont  

Ran  into  gate  and  broke  same. 

Toronto. 

Feb. 

6, 

1923 

o .  oU  p.m. 

Dootn  ot.,   (.cor.  .Brit- 
annia St.)  Ottawa. 

7Q_H97  rkrif 

i  o— uz/  vjntt. .  . 

Not  heeding  stop  signal. 

Jan. 

4, 
17, 

1923 

l  .  iu  a.m. 

George  St.,  Brantford. 

Ran  through  gate  breaking  same. 
Stalled  on  track. 

Feb. 

1923 

11.00  a.m. 

Jones  Ave.,  Toronto... 

43-158  Ont...  . 

Feb . 

23, 

1923 

9.20  a.m. 

Booth  St.,   (cor  Brit-, 
anrila  St.)  Ottawa. 

72-904  Ont...  . 

Not  heeding  stop  signal. 

Dee. 

18, 

1922 

9.30  a.m. 

East  Governors  Rd., 
Hamilton. 

90-320  Ont.... 

Not  paying  at  t  ention  to  approach  of  train . 

Mar. 

10, 

1923 

3.22  p.m. 

South  Market  St., 
Brantford. 

108-955  Ont... 

Not  heeding  stop  signal. 

Mar. 

o, 

1923 

5.25  p.m. 

Devonshire  Rd., 
Walkerville. 

C    7    *}1fi  An* 

Struck  gates. 

Mar. 

6, 
15, 

1923 

4. 15  p.m. 
o.w  a.m. 

west  ot.,  uimia  

Not  heeding  stop  signa 

Feb. 

1923 

front  ot.,  loionto. ... 

9_709  An+ 

Ran  through  gate. 

Mar. 

15, 

1923 

y .  ou  a.m. 

Drouillard  Rd., 
Walkerville. 

Crossing  track  and  struck  by  hand  car. 
Fault  of  driver. 

Mar. 

27, 

1923 

A     9fi    n  -rv-. 

4.ZU  p.m. 

Bronson  Ave.,  Ottawa 

7Q  RAO  r\n± 

Ran  into  gate. 

Mar. 

28, 

1923 

1 1 . uu  a. in . 

King  St.,  Weston  

ontiV.  Oni 

Ran  into  gate. 

Mar. 

1, 

1923 

4 . 40  p .  m . 

.m.i in  or..,  xdiniei .Mon . 

Carelessness  in  not  looking  for  approach 
of  train. 

Mar. 

8, 

1923 

4.33  p.m. 

Walton  St.,  Port  Hope 

C-2-689  Ont,. 

Disobeying  stop  signal. 

Feb. 

26, 

1923 

6.40  p.m. 

King  St.,  Wreston  

40-999  Ont... . 

Ran  through  gate. 

Apl. 

11, 

1923 

7.20  a.m. 

Walkerville  Road, 

156-405  Ont  . 

Ran  into  gates. 

May 

9, 

1923 

4.00  p.m. 

Walker  Road, 
Walkerville. 

220-020  Ont... 

Drove  under  gates. 

Ottawa,  June  5,  1923. 
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Application  of  J.  J.  Crozier  for  a  cattle-pass,  mileage  2-6,  Eganville  Subdivision, 

C.P.R. 

File  32116 

-  JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Mr.  J.  J.  Crozier  is  the  owner  of  156  acres  of  land  comprising  lots  Nos.  21 
and  22  on  the  north  side  of  the  Bonnechere  river,  in  the  county  of  Renfrew, 
Ont.  The  land  in  question  was  bought  from  one  Richard  Moore,  who  pur- 
chased from  Peter  Dalglish,  while  Dalglish  purchased  from  Richard  Maass. 

The  branch  line  of  the  Canadian  Pacific  Railway  from  Renfrew  to  Egan- 
ville runs  through  these  lots,  and  the  right  of  way  for  this  line  was  sold  to  the 
Canadian  Pacific  Railway  Company  under  deed  dated  October  18,  1892. 
Apparently  there  was  no  reservation  in  the  deed  for  a  cattle-pass. 

About  25  acres  of  the  farm  land  is  on  the  southern  side  of  the  track, 
bounded  by  the  Bonnechere  river;  and  it  is  stated  that  Crozier  generally  pas- 
tures from  40  to  50  head  of  cattle  on  his  farm,  and  it  is  intimated,  therefore, 
that  ready  access  to  the  water  through  a  cattle-pass  is  of  importance  to  him. 

The  railway  states  that  while  there  is  an  opening  by  way  of  a  culvert 
which  has  been  used  by  Mr.  Crozier  as  a  cattle-pass,  this  was  not  constructed 
as  a  cattle-pass  but  as  a  means  of  drainage  at  the  time  of  construction  of  the 
railway.  The  culvert,  it  is  represented,  is  now  in  need  of  renewal,  and  it  is 
proposed  to  substitute  a  30-inch  concrete  pipe  which  will  cost  $400.  To  renew 
in  wood,  with  a  standard  cattle-pass  opening,  would  cost  $1,400;  and  if  con- 
crete were  to  be  used  the  cost  would  be  $2,700. 

It  is  contended  that  Mr.  Crozier  is  in  the  same  position  as  his  neighbours 
in  that  he  has  an  ordinary  farm  crossing,  and  that  his  deed  calls  for  nothing 
more. 

An  inspection  was  made  by  the  Division  Engineer  of  the  Board,  who  advises 
as  follows: — 

"At  this  point,  the  track  is  constructed  across  a  small  gully  12  feet 
deep  at  which  a  cedar  box  culvert  4  feet  wide  and  5f  feet  high  was 
constructed.  This  opening  has  been  reduced  by  reinforcing  timber  struts 
and  now  provides  a  clear  opening  of  3  feet  by  5  feet.  The  right  of  way 
fences  are  turned  into  the  sides  of  the  culvert  on  both  sides  of  the  track. 
There  is  nothing  to  show  that  this  was  constructed  originally  for  a 
cattle-pass,  and  the  opening  is  in  excess  of  what  is  required  for  the 
drainage.    There  appears  to  have  been  no  agreement  as  to  cattle-pass 
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when  the  right  of  way  was  purchased  across  lots  21  and  22,  originally- 
owned  by  Mr.  Dalglish  and  now  the  property  of  Mr.  Crozier.  A  short 
distance  to  the  east  of  this  culvert,  the  farm  has  a  level  crossing. 

"  The  present  structure  is  in  need  of  renewal  and  the  company  pro- 
poses to  lay  a  36-inch  concrete  pipe,  which  would  properly  take  care  of 
the  drainage,  and  cost  $400.  Mr.  Crozier  desires  that  the  opening  be 
maintained  for  the  purpose  of  a  pass  for  the  cattle  for  watering  at  the 
Bonnechere  river.  On  the  average,  he  has  about  35  head  of  cattle  and 
several  horses.  Sometimes  he  has  as  many  as  50  head.  The  only  other 
means  of  watering  this  stock  is  by  well  at  the  barns.  Mr.  Crozier  has 
owned  the  farm  for  the  last  twenty-five  years  and  has  enjoyed  the  use 
of  the  existing  opening  as  a  cattle-pass. 

"  To  renew  the  culvert  as  it  is  will  cost  about  $1,000,  and  to  replace 
it  by  a  pile  bent  opening  would  cost  $1,200.  To  replace  it  with  concrete 
would  cost  $2,000.  If  the  present  pass  is  reduced  to  a  36-inch  concrete 
pipe,  it  will  be  a  serious  inconvenience  to  Mr.  Crozier;  and  I  am  of  the 
opinion  that  for  the  proper  enjoyment  of  his  farm  the  present  culvert 
should  be  renewed  and  maintained  to  its  original  width." 

Crozier  bought  the  land  in  1897  and  it  is  represented  that  he  has  used  the 
culvert  as  a  cattle-pass  continuously  since  that  date.  While  it  is  suggested  that 
the  predecessors  in  title  of  Crozier  used  the  culvert  as  a  cattle-pass,  there  is 
no  definite  informatnon  before  the  Board  bearing  on  the  matter. 

In  re  Cockerline  vs.  Guelph  and  Goderich  Ry.  Co.,  5  Can.  Ry.  Cas.,  313, 
it  was  held  that  the  Board  had  jurisdiction  under  section  198  of  the  Railway 
Act,  1903,  to  require  a  railway  company  to  make  a  farm  crossing  under  its 
railway.  In  this  case,  the  Board  had  issued  an  order  directing  the  Guelph  and 
Goderich  Railway  Company  to  build  for  R.  J.  Cockerline  three  farm  crossings 
— two  level  crossings  and  one  undercrossing.  The  railway  company  made 
application  to  have  the  order  set  aside  on  the  ground  that  the  Board  had  no 
jurisdiction  to  require  it  to  make  a  farm  crossing  under  its  railway. 

The  appeal  was  heard  by  the  Board  and  the  order  was  affirmed. 

In  the  present  case,  the  rights,  if  any,  of  Crozier  arise  under  the  Railwav 
Act  of  1888.  He  has  occupied  the  land  since  1897,  and  the  construction  took 
place  subsequent  to  1888.  In  the  Cockerline  Case,  the  provisions  of  the  legis- 
lation of  1903  were  involved. 

Section  198  of  the  Act  of  1903  reads:— 

"  Every  company  shall  make  crossings  for  persons  across  whose 
lands  the  railway  is  carried,  convenient  and  proper  for  the  crossing  of 
the  railway  for  farm  purposes.  In  crossing  with  live  stock,  the  same 
shall  be  in  charge  of  some  person,  who  shall  use  all  reasonable  care  and 
precaution  to  avoid  accidents. 

"  2.  The  Board  may,  upon  the  application  of  any  landowner,  order 
the  company  to  provide  and  construct  a  suitable  farm  crossing  across 
the  railway,  wherever  in  any  case  the  Board  deems  it  necessary  for  the 
proper  enjoyment  of  his  land,  on  either  side  of  the  railway,  and  safe  in 
the  public  interest;  and  may  order  and  direct  how,  when,  where,  by 
whom  and  upon  what  terms  and  conditions,  such  farm  crossing  shall  be 
constructed  and  maintained." 

Section  191  of  the  Act  of  1888  provides: — 

"  Every  company  shall  make  crossings  for  persons  across  whose 
lands  the  railway  is  carried,  convenient  and  proper  for  the  crossing  of 
the  railway  by  farmers'  implements,  carts  and  other  vehicles." 
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While  the  former  section  speaks  of  the  crossing  of  the  "  railway  for  farm 
purposes,"  it  makes  clear  that  the  crossing  with  stock  is  included  in  this.  The 
latter  section  speaks  of  the  "  crossing  of  the  railway  by  farmers'  implements, 
carts  and  vehicles."  The  question  arises  as  to  the  significance  of  the  difference 
in  wording;  and  there  is  the  further  question  whether  the  words  in  the  legisla- 
tion of  1888  are  words  of  limitation. 

In  re  Cockerline,  the  Chief  Commissioner  had  the  differences  before  him. 
He  directed  attention  to  what  was  said  by  Draper,  C.  J.,  in  Reist  vs.  G.T.R. 
Co.,  6  U.C.C.P.,  421.  In  that  case,  the  learned  Chief  Justice  in  construing  the 
then  existing  legislation  said  the  expression  "  farm  crossing  "  might  include  "  a 
passage  across  and  upon  the  railway  itself — a  crossing  at  grade — or  a  bridge 
over — or  a  tunnel  under  the  railway."  The  Chief  Commissioner  pointed  out 
the  construction  placed  upon  section  198,  subsection  2,  in  Armstrong  vs.  James 
Bay  Rij.  Co.,  7  O.W.R.,  715,  12  O.L.R.,  137,  in  which  there  was  indicated  a 
doubt  whether  the  Board  had  power  under  the  legislation  of  1903  to  require  a 
company  to  provide  an  undercrossing.  He  then  states  that  aside  from  the 
reference  to  live  stock  in  the  first  subsection  of  section  198  of  the  Act  of  1903, 
he  sees  no  difficulty  in  agreeing  "  with  the  view  taken  by  Draper,  C.J.,  in  Reist 
vs.  G.T.R.  Co.  anji  in  applying  that  to  the  construction  of  section  191  of  the 
Act  of  1888."  As  pointed  out,  there  is  no  reference  to  "live  stock"  in  the 
latter  section.  But  while  the  Chief  Commissioner  recognized  this  doubt  he  did 
not  hold  it  as  conclusive,  for  he  said,  at  p.  315,  11  in  construing  section  198  of 
the  present  Act,  we  should,  I  think,  start  from  the  position  that  the  previous 
law  required  undercrossings,  if  other  convenient  and  proper  ones  could  not  be 
obtained."   The  previous  law  applicable  to  the  present  case  is  the  Act  of  1888. 

In  Harris  vs.  Great  Northern  Ry.  Co.,  21  Can.  Ry.  Cas.,  193,  the  situation 
was  that  the  construction  of  the  railway  in  question  was  after  the  Act  of  1888 
became  operative.  The  deed  covering  the  right  of  way  at  the  point  where  the 
farm  crossing  was  asked  for  did  not  contain  any  reservation  or  provision  for 
the  crossing  of  the  right  of  way.  It  was  stated  that  no  crossing,  as  a  matter  of 
fact,  appeared  to  have  been  either  requested  or  required.  It  was  contended  by 
the  railway  that  its  statutory  obligation  to  construct  a  crossing  at  its  own  cost 
and  charges  had  been  discharged.  It  was  held,  at  p.  194,  that  while  a  land- 
owner entitled  to  a  farm  crossing  may,  by  agreement,  extinguish  that  right,  the 
Board  ought  to  give  effect  to  such  an  agreement;  on  the  other  hand,  the  statu- 
tory right  to  farm  crossings  should  not  be  discharged  by  implication.  Order 
issued  for  a  farm  crossing,  at  the  expense  of  the  railway. 

The  situation  in  the  Harris  Case  was  that  the  statutory  right  to  a  farm 
crossing  under  the  Act  of  1888  was  not  invoked  by  the  landowner  at  the  time 
the  railway  was  constructed;  but  it  was  held  that  he  had  a  right  at  a  later  date 
to  invoke  this  power.  Apparently  Harris  was  the  owner  of  the  land  at  the  time 
the  railway  was  constructed. 

As  already  pointed  out,  a  farm  crossing  includes  an  undercrossing. 

If,  in  the  present  case,  at  the  time  of  construction,  a  demand  had  been 
made  not  only  for  a  level  crossing  but  for  an  undercrossing,  the  latter  would 
have  come  within  the  provisions  of  the  statute,  if  it  were  convenient  and  proper 
for  the  crossing  of  the  railway  for  farm  purposes. 

The  right  in  respect  of  farm  crossings  is  not  a  right  related  simply  to  the 
time  of  construction  or  to  the  individual  owning  the  land  at  the  time  the  rail- 
way was  constructed,  but  it  is  a  right  running  with  the  land.  In  the  Harris 
Case,  the  right  in  regard  to  a  farm  crossing  was  invoked  some  time  after  the 
railway  was  constructed.  Similarly,  I  am  of  opinion  there  would  be  a  right 
now  to  Crozier,  if  he  had  no  facility  in  the  nature  of  an  undercrossing  avail- 
able, to  make  an  application  for  a  cattle-pass.  The  lapse  of  time  would  not 
lessen  the  rights  he  has  because  of  the  seniority  of  his  predecessors  in  title. 
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It  is  argued  by  the  railway  that  the  use  as  a  cattle-pass  of  the  culvert 
constructed  for  drainage  purposes  cannot  by  prescription  give  the  landowner  a 
right  to  use  the  culvert  as  a  cattle-pass.  As  I  see  it,  the  matter  of  prescription 
is  not  involved.  On  what  is  before  the  Board,  the  use  of  an  opening  as  a  cattle- 
pass  is  "  convenient  and  proper."  The  continuous  use  which  Crozier  has  made, 
ever  since  he  bought  the  farm,  of  the  culvert  is  evidence  of  the  need  of  a  cattle- 
pass.  In  such  revision  as  the  railway  may  find  necessary,  it  should,  at  its 
own  expense,  afford  cattle-pass  facilities  for  the  applicant. 

May  22,  1923. 

Chief  Commissioner  Carvell  and  Commissioners  Boyce  and  Lawrence  con- 
curred. 


Application  of  the  Essex  Terminal  Railway  Company,  under  section  256,  for 
leave  to  construct  a  second  track  of  its  railway  across  Drouillard  road, 
Town  of  Ford  City,  County  of  Essex,  Ontario. 

File  32630 

Heard  at  Windsor,  Ontario,  May  31,  1923. 

Report  of  Mr.  Commissioner  Boyce  to  the  Board  of  Railway  Commissioners 
for  Canada,  After  Hearing  at  Windsor,  Ontario,  on  May  31,  1923 

Pursuant  to  authority  duly  conferred  upon  me  under  section  12,  subsection 
(1)  (a)  of  the  Railway  Act,  I  heard  this  application  on  the  date  and  at  the 
place  above  mentioned,  and  inspected  the  locus  in  quo. 

The  evidence  and  proceedings  are  reported  verbatim  and  are  submitted 
herewith. 

The  sole  question  involved  is  one  of  protection.  It  was  suggested  on  behalf 
of  the  city,  though  not  very  seriously,  that  protection  should  be  afforded  by 
gates. 

The  extra  track  is  rendered  necessary  by  reason  of  the  extension  of  the 
Ford  Company's  plant  which  it  is  feared  by  the  city  will  greatly  increase  the 
traffic  across  Drouillard  road.  The  trackage  will  serve  only  industrial  plants 
and  the  movements  at  present  are  slow  and  infrequent.  Most  of  the  movements 
are  at  night  when  traffic  on  the  highway  is  very  light.  There  is  no  protection 
under  present  conditions  and  none  appears  necessary. 

Drouillard  road  is  paved  up  to  this  crossing  which  forms  the  southerly 
boundary  of  Ford  City — from  there  southward  the  road  is  a  very  ordinary 
country  road  joining  the  Tecumseh  road  farther  south.  From  its  nature  and 
appearance  it  is  in  no  sense  a  heavily  travelled  road,  or  suitable  for  through 
motor  traffic. 

I  am  of  opinion  that  sufficient  protection  at  this  crossing  will  be  afforded  by 
restricting  all  the  movements  by  the  railway  company  on  both  tracks  to  a  speed 
of  ten  miles  per  hour. 

With  this  restriction  I  think  order  should  go  as  asked.  The  crossing  to  be 
standardized,  constructed  and  maintained  at  the  expense  of  the  railway  com- 
pany, and  should  the  highway  or  railway  traffic  so  increase,  or  the  erection 
of  buildings  on  the  highway  so  diminish  the  present  view  of  approaching  trains, 
the  city  can  apply  for  further  protection. 

I  report  accordingly. 
Ottawa,  June  6,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean  and 
Commissioner  Lawrence  concurred. 
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ORDER  No.  33774 

In  the  matter  of  the  application  of  the  Essex  Terminal  Railway  Company,  here- 
inafter called  the  "  applicant  company,"  under  Section  256  of  the  Rail- 
way Act,  1919,  for  authority  to  construct  a  second  track  across  Drouil- 
lard  Road,  an  existing  highway  in  the  Town  of  Ford  City,  County  of 
Essex,  Province  of  Ontario,  as  shown  on  the  plan  and  profile,  dated 
Walkerville,  November  20,  1922,  on  file  with  the  Board  under  file  No. 
32630 

Monday,  the  18th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

The  evidence  in  this  application  having  been  heard  at  Windsor,  province 
of  Ontario,  May  31,  1923,  by  a  Commissioner  appointed  under  section  12  of  the 
Railway  Act,  1919,  in  the  presence  of  counsel  for  the  applicant  company  and 
the  town  of  Ford  City,  and  what  was  alleged,  the  said  Commissioner  having 
visited  the  locus  in  quo,  and  reported  to  the  Board,  and  the  said  report  having 
been  adopted, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  construct  a  second  track  of  its  railway  across  Drouillard  road,  in 
the  town  of  Ford  City,  in  the  province  of  Ontario,  as  shown  on  the  said  plan  and 
profile,  dated  Walkerville,  November  20,  1922,  on  file  with  the  Board  under  file 
No.  32630;  the  said  crossing  to  be  constructed  in  accordance  with  "The 
Standard  Regulations  Affecting  Highway  Crossings  as  amended  May  4,  1910." 

2.  That  the  railway  company  be,  and  it  is  hereby,  required  to  limit  the 
speed  of  its  trains  on  both  tracks  of  said  crossing  to  a  rate  not  exceeding  ten 
miles  an  hour;  and  should  the  highway  or  railway  traffic  so  increase,  or  the 
erection  of  buildings  on  the  highway  so  diminish  the  present  view  of  approach- 
ing trains  at  the  crossing,  the  town  of  Ford  City  may  apply  for  further  pro- 
tection. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


Application  of  the  City  of  Windsor,  Ontario,  for  leave  to  extend  Moy  Avenue 
across  the  Essex  Terminal  Railway  and  for  rescission  of  the  former  Order 
of  the  Board  in  regard  thereto. 

File  30162 

Heard  at  Windsor,  Ontario,  May  31,  1923. 

Report  of  Mr.  Commissioner  Boyce  to  the  Board  of  Railway  Commissioners 
for  Canada,  After  Hearing  at  Windsor,  Ontario,  May  31,  1923 

Pursuant  to  authority  duly  conferred  upon  me  under  section  12,  subsection 
(1)  (a)  of  the  Railway  Act,  I  heard  this  application  on  the  date  and  at  the 
place  above  mentioned,  and  inspected  the  locus  in  quo. 

This  is  the  second  application  made  by  the  city  for  an  order  extending  Moy 
avenue  across  the  railway.  The  first  application  was  heard  at  Windsor,  May  1, 
1920,  in  connection  with  a  similar  application  as  to  Hall  avenue.  The  two 
thoroughfares — Hall  and  Moy — parallel  each  other  but  300  feet  apart.  The 
application  as  to  Hall  avenue  was  granted — that  with  respect  to  Moy  avenue 
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was  refused  following  a  report  of  the  Assistant  Chief  Engineer  of  the  Board, 

dated  October  26,  1920,  which  may  now  usefully  be  referred  to. 

So  far  as  Moy  avenue  is  concerned  the  conditions  to-day  are  substantially 

the  same  as  described  in  Mr.  Simmons'  report  above  referred  to,  and  from 

which  I  extract  the  following: — 

"  Both  streets  are  pretty  well  built  up  on  the  north  side  of  the 
Windsor  Branch  and  sidewalks  and  street  pavement  are  constructed  to 
the  north  right  of  way  fences.  From  the  Windsor  Branch  to  the  Tecumseh 
road,  the  streets  are  unimproved.  It  was  stated  at  the  hearing  that 
sewage  and  water  had  been  provided  for.  There  are,  on  these  two  streets 
south  of  the  said  branch,  only  four  or  five  small  houses,  which  might  be 
characterized  as  shacks.  On  the  ground,  there  does  not  appear  to  be 
any  great  need  for  crossings  at  present,  and,  if  proper  cross  streets  had 
been  provided,  they  would  not  be  needed  for  some  time.  However,  there 
are  about  ninety  lots  on  the  two  streets  between  the  Windsor  Branch  and 
the  main  line  that  have  no  outlet,  and  it  might  be  as  well  to  provide 
crossings  on  one  of  the  streets  so  as  to  give  these  lots  an  outlet.  There 
is  a  crossing  at  Langlois  avenue  to  the  west  and  Gladstone  avenue  to 
the  east — Hall  avenue  being  about  midway  between  the  two.  Moy 
avenue  is  only  300  feet  west  of  Hall  avenue  and  there  is  no  necessity 
of  opening  both." 

Since  Hall  street  was  opened  it  has  been  paved.  Moy  avenue  remains 
unpaved,  as  also  is  Hanna  avenue,  the  short  street  connecting  Hall  avenue  with 
Moy  avenue,  and  the  roadway  on  both  these  streets  is  in  such  a  condition  as 
to  be  wellnigh  impassable  in  wet  weather.  On  Hanna  avenue  there  is  a  side- 
walk, and  also  on  both  sides  of  Moy  avenue,  and  sewage  and  water  is  provided 
on  both  streets. 

Lincoln  road  is  the  first  street  opened  across  the  railway  to  the  east.  That 
is,  approximately  600  feet  to  the  east  of  Moy  avenue,  with  no  connecting  street. 
Lincoln  road  is  paved  and  a  trolley  line  (trackless)  connects  the  subdivision 
with  the  main  avenues  of  transportation  to  all  centres  in  the  vicinity.  It  was 
contended  by  the  residents  on  Moy  avenue,  south  of  the  branch  line,  that  they 
were  greatly  inconvenienced  in  getting  over  to  a  street  car  line  by  reason  of 
Moy  avenue  not  being  opened  up.  At  present,  to  get  to  Lincoln  road 
the  residents  of  Moy  avenue,  in  dry  weather,  cut  across  the  vacant  lots, 
but  in  wet  weather  either  across  the  tracks,  through  the  railway  fence 
protecting  the  track  where  it  crosses  Moy  avenue  (and  which  fence  is  so 
broken  down  as  to  permit  of  trespassing),  or  go  along  Hanna  avenue  to  Hall 
avenue  and  cross  the  tracks  there,  and  from  thence  by  paved  streets,  get  to 
the  car  lines.  This  it  is  complained  involves  a  circuitous  route,  and  much  loss 
of  time,  as  the  city  lies  to  the  northeast  of  Moy  avenue.  This  condition  might 
be  avoided  if  the  city  would  open  up  a  lane  immediately  south  of  the  branch 
line  track,  from  Moy  avenue  to  very  near  to  Lincoln  road  (which  is  in  the  town 
of  Walkerville)  and  with  the  concurrence  of  the  latter  municipality  as  to  a 
short  portion  to  the  east  in  its  boundary,  and  thereby  establish  a  cross  street, 
or  lane,  from  Moy  avenue  to  the  Lincoln  road. 

Moy  avenue  is  still  very  sparsely  settled  and  there  is  no  substantial  change 
in  its  condition  from  that  outlined  in  Mr.  Simmons'  report  quoted  above.  A 
petition  was  filed,  purporting  to  be  signed  by  twenty-nine  residents  of  Moy 
avenue,  asking  for  this  crossing.  Some  of  the  signatures  are  from  the  same 
house,  and  I  am  satisfied  that  there  are  not  that  number  of  residences  on  Moy 
avenue  between  the  two  railway  crossings,  that  is,  south  of  the  Branch  line 
crossing  and  north  of  the  main  line. 

The  difficulty  and  inconvenience  caused  to  residents  on  Moy  avenue,  by  ice, 
coal,  and  other  heavy  wagons  being  unable  to  come  to  the  houses  in  wet  weather 
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is,  in  my  opinion,  not  due  to  the  absence  of  a  crossing,  but  solely  to  the  condition 
of  Moy  avenue,  and,  therefore,  is  one  for  the  city  to  remedy. 

The  opening  of  Moy  avenue  across  the  railway  at  this  point — only  300 
feet  from  one  established  crossing  (Hall  avenue)  and  about  600  feet  from 
another  (Lincoln  road) — is,  in  my  opinion,  after  a  careful  hearing  at  which 
every  possible  reason  favourable  to  the  application  was  advanced,  and  a  careful 
study  of  the  situation  on  the  ground,  neither  necessary  nor,  having  regard  to  the 
interests  of  public  safety,  is  it  desirable.  The  remedy  lies  with  the  city  as  I 
have  pointed  out.  If  Hall  avenue  and  Moy  avenue  were  paved,  or  made  pass- 
able at  all  seasons  for  road  traffic  and  a  lane  opened  up  between  Moy  avenue  and 
Lincoln  road,  the  community  would  be  well  served  and  the  inconveniences  of 
residents  on  Moy  avenue,  referred  to  in  the  evidence,  would  largely  be  removed. 

There  exists  no  such  public  necessity  at  present,  as  would  call  for  the  open- 
ing of  another  street  across  the  railway  only  300  feet  from  that  so  recently 
established,  and  I  am  of  opinion  that  the  application  should  be  refused  and 
would  so  report. 

I  would  also  point  out  that  the  railway  company  has  allowed  its  right  of 
way  fences  on  Moy  avenue  where  its  branch  line  crosses  to  be  broken  down, 
inviting  trespass  and  courting  danger.  These  fences  should  be  forthwith  erected 
and  maintained  unless  and  until  further  order  is  made. 

Ottawa,  June  6,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean  and 
Commissioner  Lawrence  concurred. 


Application  of  Mr.  J.  S.  Coker,  Cainsville,  Ontario,  for  further  compensation 
from  the  Brantford  and  Hamilton  Electric  Raihvay  Company  for  damage 
to  lands,  brought  about  by  the  improvement  of  the  view  approaching 
trains  at  crossing  east  of  Cainsville. 

File  29887 

Heard  at  Brantford,  Ontario,  May  30,  1923 

Report  of  Mr.  Commissioner  Boyce  to  the  Board  of  Railway  Commissioners 
for  Canada,  After  Hearing  at  Brantford,  Ontario,  May  30,  1923 

Pursuant  to  authority  duly  conferred  upon  me  under  section  12,  subsection 
(1)  (a)  of  the  JRailway  Act,  I  heard  this  application  on  the  date  and  at  the 
place  above  mentioned. 

In  consequence  of  representations  made  by  the  Chief  Engineer  of  the  Depart- 
ment of  Public  Highways  of  Ontario,  following  an  accident  which  occurred  at 
this  crossing  December  11,  1919,  by  which  Frank  Martin  was  fatally  injured 
and  Frank  Lampkins  was  injured,  and  of  the  recommendation  of  the  coroner's 
jury  that  hedges  and  advertising  signs  be  removed,  a  report  was  obtained  from 
the  Assistant  Chief  Engineer  who  visited  the  locality,  as  to  the  removal  of 
hedges  and  trees  and  the  establishment  of  a  clear  line 'of  vision,  which  is  dated  ' 
April  7,  1923,  and  is  on  file. 

Pursuant  to  that  report,  Order  No.  33546,  dated  April  16,  1923,  was  issued 
providing  under  section  258  of  the  Railway  Act  that  the  railway  company  was 
authorized  to  enter  upon  the  lands  and  remove  the  hedges  and  trees  shewn  on 
the  accompanying  drawing  and  establish  an  easement  for  sight  line,  as  shewn 
on  the  plan;  said  easement  containing  two-one-hundredths  of  an  acre.  Provid- 
ing that  the  cost  of  the  work  be  distributed— 25  per  cent  out  of  the  Railway 
Grade  Crossing  Fund,  and  the  balance  equally  between  the  Department  of 
Public  Highways  of  Ontario  and  the  railway  company.    Following  this  order,  it 
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appears  the  parties  came  together  after  a  visit  to  the  premises  and  agreed  upon 
the  compensation,  which  was  included,  or  provided  for  by  the  order,  at  $200, 
which  was  to  cover  the  hedge,  trees  and  easement  above  referred  to.  This 
money  was  paid  by  the  railway  company  to  the  owner  of  the  land,  Mr.  J.  S. 
Coker,  prior  to  the  removal  of  hedge  and  trees. 

Mr.  Coker  complained,  under  date  of  May  21  last,  that  although  he  had 
received  $200  compensation  he  felt  that  it  was  not  sufficient,  and  as  the  ques- 
tion of  compensation  was  not  closed  by  the  order  above  cited,  an  opportunity 
was  given  to  the  applicant  to  state  his  claim  to  larger  compensation,  and  hence 
the  inquiry. 

It  is  clear,  I  think,  from  the  evidence  which  I  submit  herewith,  that  the  com- 
plainant— the  owner  of  the  land  affected — received  adequate  compensation  for 
the  loss  of  his  hedge  and  of  his  two  trees  and  of  the  easement  for  sight  line  of  two- 
one-hundreclths  of  an  acre  by  the  payment  to  him  of  the  sum  of  $200  by  the  rail- 
way company.  The  claimant  was  unable  to  substantiate  in  any  way  a  claim  for 
greater  compensation,  and  the  most  that  he  could  suggest  was  a  sentimental 
claim  for  something  on  account  of  the  loss  of  the  shade  that  the  two  maple  trees 
which  were  removed  and  which  were  originally  valued  at  $1  apiece,  should  be 
allowed.  The  whole  of  the  complaint's  case  can  be  summed  up  in  what  is 
contained  in  the  evidence  at  p.  1259-60,  which  reads  as  follows: — 

"  Commissioner  Boyce:  You  say  your  complaint  to  the  Board  is  that 
$200  is  not  enough? 
"Mr.  Coker:  Yes. 

"  Commissioner  Boyce:  Will  you  tell  the  Board  why  it  is  not  enough 
and  by  what  amount  it  is  not  enough?  Just  show  that  to  us.  What  are 
you  here  to-day  to  claim  in  excess  of  what  you  have  already  received? 

"  Mr.  Coker:  I  think  I  ought  to  have  $50  more. 

"  Commissioner  Boyce:  What  for? 

"  Mr.  Coker:  For  the  privilege  I  had  of  these  trees. 

"  Commissioner  Boyce:  Well,  go  on. 

"  Mr.  Coker:  That  is  all  I  have  to  say. 

"Commissioner  Boyce:  For  what  privilege? 

"  Mr.  Coker:  There  is  nothing  there  for  my  children.  I  am  doing 
without  those  trees,  and  I  cannot  put  anything  there  now. 

"  Commissioner  Boyce:  When  they  negotiated  with  you  and  you 
accepted  the  $200,  what  did  you  suppose  it  was  for — for  the  trees,  was 
it  not? 

"Mr.  Coker:  Certainly. 

Commissioner  Boyce:     If  the  trees  were  taken  away,  you  would 
lose  the  shade  anyway? 
"  Mr.  Coker:  Yes. 

"Commissioner  Boyce:  And  you  think  you  should  have  compensa- 
tion for  the  loss  of  the  shade? 
"  Mr.  Coker:  Yes,  sir. 
"Commissioner  Boyce:  Is  that  it? 
"  Mr.  Coker:  Yes. 

"  Commissioner  Boyce:  Anything  more? 
"  Mr.  Coker:  No,  sir.7' 

Following  the  hearing,  accompanied  by  the  Assistant  Chief  Engineer  of 
the  Board,  the  superintendent  of  the  railway  company,  and  Mr.  Coker,  I  visited 
the  property,  and  my  opinion  that  Mr.  Coker  has  been  very  adequately  com- 
pensated for  the  removal  of  the  trees  and  the  establishment  of  the  easement  was 
confirmed. 

I  am  of  opinion  that  the  $200  paid  for  compensation  is  adequate  and  liberal 
compensation  to  the  claimant  for  all  that  was  done  by  the  railway  and  suffered 
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by  him  under  the  authority  of  the  order  of  the  Board  referred  to,  and  I  would 
so  report. 

I  therefore  recommend  that  an  order  now  go,  under  section  258,  reciting 
the  inquiry  as  to  compensation  and  fixing  the  compensation  payable  by  the 
railway  company  to  the  owner  of  the  land — Mr.  J.  S.  Coker — for  the  hedge  and 
trees  and  the  establishment  of  the  easement,  at  $200. 

Ottawa,  June  6,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean  and 
Commissioner  Lawrence  concurred. 


Re  Express  Rates  on  Cream  in  three-gallon  cans  in  the  Prairie  Provinces. 

File  No.  4214.55.4 

On  the  13th  of  April,  1923,  Mr.  A.  Chard,  Freight  and  Traffic  Supervisor, 
Department  of  Railways  and  Telegraphs,  Alberta,  wrote  to  the  Board  as 
follows: — 

"  C.R.C.  E.T.  787,  special  local  Cream  Tariff,  Canadian  National 
and  Dominion  Express,  effective  April  1,  carrying  a  20  per  cent  reduc- 
tion, eliminates  the  three-gallon  can  rate;  the  rates  shown  for  five- 
gallon  can  being  what,  a  three-gallon  can  rate  formerly  was. 

"  In  C.R.C.  4635  covering  the  E.D.  &  B.C.  and  A.  &  G.W.  Railways, 
the  three-gallon  can  rate  is  carried  as  formerly  but  without  the  20  per 
cent  reduction. 

"  I  am  not  aware  of  the  nature  of  the  order  authorizing  the  20  per 
cent  decrease,  but  I  presume  it  was  the  applicant's  intention  that  it  should 
apply  to  the  three-gallon  can  rate;  if  it  did  not,  the  discontinuance  of 
the  publishing  of  the  three-gallon  can  rate  should  be  subject  to  the 
Board's  approval,  since  the  original  publishing  was  ordered  by  you,  at 
least  you  ordered  that  rates  suitable  to  the  Dairy  Association  should  be 
published. 

"  I  shall  be  glad  to  know  particulars  of  the  change." 

The  matter  was  taken  up  by  the  Board  with  Mr.  C.  N.  Ham,  Secretary,  the 
Express  Traffic  Association  of  Canada,  who,  on  the  21st  of  April,  1923,  replied 
that:— 

"  Effective  November  20,  1922,  per  C.R.C.  No.  E.T.  772,  we  filed, 
on  behalf  of  the  Canadian  National  and  Dominion  Express  Companies, 
special  rates  on  cream  in  three-gallon  containers,  applying  in  the  Prairie 
Provinces,  based  approximately  on  83^  per  cent  of  the  ten  existing  five- 
gallon  can  rates,  which  rates  had  already  been  agreed  to  by  the  Alberta 
shippers.  Subsequently,  by  direction  of  Order  in  Council  P.C.  494,  the 
express  companies  reinstated  rates  on  cream  on  the  same  basis  as  in 
effect  prior  to  February  9,  1921,  the  reduced  rates  being  covered  by 
Tariff  C.R.C.  No.  E.T.  787,  effective  April  1,  1923.  So  far  as  I  am  aware, 
no  complaint  has  been  made  against  the  three-gallon  can  rates  estab- 
lished by  the  companies,  and  while  it  is  true  that  the  present  schedule 
does  not  include  specific  rates  for  three-gallon  cans,  yet  there  has  been 
no  increase  in  the  rates  for  cream  in  that  sized  container,  for  the  current 
tariff  rates  covering  cream  in  five-gallon  cans  are  the  same  as  formerly 
established  on  three-gallon  cans. 

"  So  far  as  Dominion  Express  Tariff  C.R.C.  4635,  covering  the  old 
Central  Canada  Line  north  of  Edmonton,  is  concerned,  it  was  found 
necessary  to  include  three-gallon  can  rates  because,  in  some  instances, 
the  rates  in  force  prior  to  April  1  are  less  than  the  new  five-gallon  can 
rates. 
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"  I  would  respectfully  point  out,  however,  that  the  express  rates 
prescribed  by  Order  in  Council  P.C.  494  and  now  in  effect  on  cream  are 
lower  than  what  the  Board  has  held  to  be  fair  and  reasonable,  and  the 
express  companies  cannot  consistently  make  any  further  reductions." 

RULING 

The  ruling  of  the  Board  which  was  communicated  to  the  secretary  of  the 
Express  Traffic  Association  of  Canada  and  the  traffic  manager  of  the  Dominion 
Express  Company  on  the  9th  of  June,  1923,  is  as  follows: — 

"  The  Board  is  of  opinion  that  the  express  companies  should  file  a 
tariff  for  the  3-gallon  can,  based  approximately  upon  83^  per  cent  of  the 
present  rate  for  a  five-gallon  can,  or  the  nearest  fraction  thereof  which 
would  be  available  in  rate  making  rules. 

"  That  while,  technically  speaking,  the  Board  is  of  the  opinion  that 
the  position  of  the  express  companies  is  right,  namely:  that  the  order 
of  the  Privy  Council,  reversing  the  decision  of  this  Board,  only  directed 
that  rates  in  existence  in  February,  1921,  be  restored,  and  as  this  rate 
did  not  exist  until  a  few  months  ago,  therefore  it  could  be  consistently 
argued  that  their  Order  did  not  affect  this  particular  rate. 

"  On  the  other  hand,  the  Privy  Council  is  the  Appellate  Tribunal 
from  the  decisions  of  this  Board,  and  when  they  decided  that  the  20  per 
cent  increase  granted  in  1921  should  be  '  abolished,  they  must  have 
intended  that  all  cream  rates  should  come  back  to  the  same  basis  as 
they  were  before  the  increase;  and  had  the  application  been  made  for 
a  rate  on  a  three-gallon  can,  before  1921,  upon  the  facts  as  they  existed 
in  September  last,  in  all  probability  the  rate  would  have  been  ordered, 
in  which  case,  of  course,  it  would  have  been  covered  by  the  order  of  the 
Privy  Council. 

"  The  Board,  therefore,  is  of  the  opinion  that  in  a  case  of  this  kind 
it  should  follow  the  spirit  of  the  Appellate  Court  rather  than  the  actual 
letter,  and  that  a  new  rate  should  be  filed  as  above  stated." 

Under  date  of  June  11,  the  traffic  manager  of  the  Dominion  Express  Com- 
pany advised  the  Board  that: — 

"  While  we  believe  that  the  suggested  rates  do  not  cover  the  cost 
of  the  service,  we  do  not  desire  to  oppose  the  wishes  of  the  Board  and 
will  accordingly  arrange  for  the  publication  of  the  rates." 

Ottawa,  June  13,  1923. 


Complaint  of  The  United  Farmers'  Co-operative,  Limited  (The  Toronto  Cream- 
ery), against  the  Dominion  Express  Company  re  Express  Rates  on  Cream 
from  American  Express  points — Jerseyville,  Grassies,  Summit,  etc.,  etc. 

File  No.  4214.55.7 

Under  date  of  April  25,  1923,  the  complainant  company  submitted  the 
following  statement  to  the  Board,  and  asked  for  its  interpretation  concerning 
the  correct  rates  on  the  points  set  out: — 

"  For  several  years  we  have  received  shipments  from  these  points, 
together  with  those  on  the  territories  served  by  the  American  Express, 
on  a  basis  of  two  minimum  cream  tariffs,  the  same  applying  on  the  return 
of  empty  cans,  10  cents  and  12  cents  according  to  the  rate  prevailing. 

"  Recently,  however,  the  Dominion  Express,  who  make  delivery  here 
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of  shipments  originating  at  these  points,  and  served  by  the  American 
Express,  advise  us  that  they  cannot  continue  on  the  basis  of  two  mini- 
mum rates,  on  the  contention  that  cream  from  these  points  must  be 
acknowledged  as  second  class  matter — through  rate,  which  I  believe  is 
95  cents  per  hundred  pounds. 

"  This  seems  to  us  a  very  inconsistent  ruling,  and  we  would  appre- 
ciate a  line  from  you  concerning  this.  Naturally,  our  following  is  that 
we  should  have  something  a  little  better  than  two  minimum  rates,  whereas 
this  second  class  rate  is  entirely  prohibitive. 

"  At  the  present,  butter  markets  warrant  only  30  cents  per  pound  of 
fat,  which  on  the  average  shipment  of  cream  would  amount  to  about  $6 
per  can.  This  second  class  rate  of  95  cents  plus  10  cents  for  the  return 
of  the  empty  brings  the  charges  to  $1.05  for  a  haul  of  less  than  one 
hundred  miles." 

The  complaint  was  taken  up  by  the  Board  with  the  Express  Traffic  Asso- 
ciation of  Canada  and  the  Dominion  Express  Company,  and,  on  the  13th  of 
June,  1923,  the  complainant  company  was  advised  of  the  ruling  of  the  Board 
as  follows:  — 

"  Ruling 

"  Referring  to  your  complaint  herein,  and  in  reply  to  your  letter  of 
the  25th  April  last  regarding  rates  on  cream  from  Jerseyville,  Grassies, 
etc.,  to  Toronto,  by  express.  The  commodity  rates  on  cream  at  present 
in  effect  apply  over  the  lines  of  one  express  company  only,  and  for  joint 
movements  the  legal  tariff  rate  between  the  points  mentioned  in  your 
letter  is  the  second  class  rate. 

"  The  use  of  combination  rates  to  and  from  Hamilton  is  not  author- 
ized and  if,  as  stated,  such  combination  has  been  applied,  it  was  by  reason 
of  error  of  the  agents. 

"  Arrangements  have  now  been  made  with  the  express  companies 
for  the  publication  of  joint  rates  on  cream  and  it  is  expected  the  tariff 
making  such  rates  effective  will  soon  be  issued." 

Ottawa,  June  14,  1923. 


ORDER  No.  33760 

In  the  matter  of  the  complaint  of  the  Township  of  Stamford,  in  the  County  of 
Welland,  Province  of  Ontario,  with  regard  to  the  condition  of  the  bridge 
over  the  Niagara,  St.  Catharines  and  Toronto  Railway,  on  Victoria  Street, 
in  the  Village  of  Stamford,  Province  of  Ontario,  as  shown  on  plan  and 
profile  on  file  with  the  Board  under  file  No.  3498.29. 

Wednesday,  the  13th  day  of  June,  A  D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Toronto, 
June  7,  1923,  in  the  presence  of  counsel  for  the  township  of  Stamford  and  the 
railway  company,  and  what  was  alleged ;  and  upon  the  report  and  recommenda- 
tion of  the  Assistant  Chief  Engineer  of  the  Board,  concurred  in  by  its  Chief 
Engineer, — 
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The  Board  orders:  That  the  Niagara,  St.  Catharines  and  Toronto  Railway 
Company  be,  and  it  is  hereby,  required  to  reconstruct  the  said  bridge  on  Vic- 
toria street,  in  the  village  of  Stamford,  province  of  Ontario,  as  shown  on  the 
plan  and  profile  on  file  with  the  Board  under  file  No.  3498.29;  provided  that 
any  additional  land  required  shall  be  furnished  by  the  municipality;  said  work 
to  be  commenced  on  or  before  July  7,  1923,  and  completed  within  thirty  days 
thereafter.  Detail  plans  and  specifications  of  the  proposed  reconstruction  to 
be  filed  for  the  approval  of  an  engineer  of  the  Board. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  33794 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company "  under  Section 
188  of  the  Raihvay  Act,  1919,  for  approval  of  the  location  of  its  proposed 
Standard  No.  5  Station  at  Latulippe,  in  Lot  4  (b),  Range  7,  Township  of 
Duhamel,  County  of  Temiskaming,  Province  of  Quebec,  at  Mileage  47-5. 
as  shown  on  the  plan  and  profile  dated  at  Montreal,  April  11,  1923,  on  file 
with  the  Board  under  file  No.  20480.13. 

Friday,  the  15th  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer,  and 
the  consent  of  the  municipality  of  St.  Placide  de  Bearn,  endorsed  on  the  plan 
filed  — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
Standard  No.  5  Station  at  Latulippe,  in  lot  4  (b),  range  7,  township  of  Duhamel, 
county  of  Temiskaming,  province  of  Quebec,  at  mileage  47-5,  as  shown  on  the 
plan  and  profile  dated  at  Montreal,  April  11,  1923,  on  file  with  the  Board  under 
file  No.  20480.13,  be,  and  the  same  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  33796 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company,"  under  Section 
188  of  the  Railway  Act,  1919,  for  approval  of  the  location  of  its  proposed 
Standard  No.  5  Station  at  Fabre,  in  Lot  6,  Range  5,  and  Lot  6  (a), 
Range  6,  Township  of  Fabre,  County  of  Temiskaming,  Province  of 
Quebec,  at  Mileage  41-®,  a$  shown  on  the  plan  and  profile  dated  Mont- 
real, April  11,  1923,  on  file  with  the  Board  under  file  No.  20480.15. 

Friday,  the  loth  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer,  and 
the  consent  of  the  township  of  Fabre,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
Standard  No.  5  Station  at  Fabre,  in  lot  6,  range  5,  and  lot  6  (a),  range  6,  town- 
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ship  of  Fabre,  county  of  Temiskaming,  province  of  Quebec,  at  mileage  41-2,  as 
shown  on  the  plan  and  profile  dated  Montreal,  April  11,  1923,  on  file  with  the 
Board  under  file  No.  20480.15,  be,  and  the  same  is  hereby,  approved. 

s.  J.  Mclean, 

Assistant  Chief  Commissioner. 


ORDER  No.  33797 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company"  under  Section 
188  of  the  Railway  Act,  1919,  for  approval  of  the  location  of  its  proposed 
Standard  No.  2  Station  at  Lorrainville,  in  Lot  34,  Range  7,  Township 
of  Duhamel,  County  of  Temiskaming,  Province  of  Quebec,  at  Mileage 
52-87,  as  shown  on  the  plan  and  profile  dated  Montreal,  April  11,  1923, 
on  file  with  the  Board  under  file  No.  20480.16. 

Friday,  the  15th  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer,  and 
the  consent  of  the  township  of  Duhamel,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
Standard  No.  2  Station  at  Lorrainville,  in  lot  34,  range  7,  township  of  Duhamel, 
county  of  Temiskaming,  province  of  Quebec,  at  mileage  52-87,  as  shown  on  the 
plan  and  profile  dated  Montreal,  April  11,  1923,  on  file  with  the  Board  under 
file  No.  20480.16,  be,  and  the  same  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  33799 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company,"  under  Section 
188  of  the  Railway  Act,  1919,  for  approval  of  the  location  of  its  proposed 
Standard  No.  5  Station  at  Laverlochere,  in  Lot  1,  Range  3,  Township  of 
Baby,  County  of  Temiskaming,  Province  of  Quebec,  at  Mileage  58  64,  as 
shown  on  the  plan  and  profile  dated  Montreal,  April  11,  1923,  on  file 
with  the  Board  under  file  No.  20480.14- 

Friday,  the  15th  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer,  and 
the  consent  of  the  township  of  Baby,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
Standard  No.  5  Station  at  Laverlochere,  in  lot  1,  range  3,  township  of  Baby, 
county  of  Temiskaming,  province  of  Quebec,  at  mileage  58-64,  as  shown  on  the 
plan  and  profile  dated  Montreal,  April  11,  1923,  on  file  with  the  Board  under 
file  No.  20480.14,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  33783 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  traffic  its  revised  line  of 
railway,  Ansell  to  Bickerdike,  through  Sections  2,  3,  4,  cmd  5,  Township 
53,  Range  18,  West  of  the  5th  Meridian,  mileage  60-71  to  64-46,  Brule 
Subdivision,  Edson  Division,  in  the  Province  of  Alberta,  a  distance  of 
3  9  miles. 

File  No.  2236.114 

Monday,  the  18th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Engineer,  con- 
curred in  by  its  Chief  Engineer, — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  be. 
and  it  is  hereby,  granted  authority  to  open  for  traffic  its  revised  line  of  railway, 
from  Ansell  to  Bickerdike,  through  sections  2,  3,  4,  and  5,  township  53,  range 
18,  west  of  the  5th  meridian,  mileage  60-71  to  64-46,  Brule  Subdivision,  Edson 
Division,  in  the  province  of  Alberta,  a  distance  of  3-9  miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33779 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  4th  Class  Station 
Building  proposed  to  be  erected  at  Runnymede,  in  the  Province  of 
Saskatchewan,  as  required  under  the  Order  of  the  Board  No.  33481,  dated 
May  27,  1923,  as  shown  on  the  plans  on  file  with  the  Board  on  file  No. 
32502. 

Tuesday,  the  19th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  rural  municipality  of  Cote,  No.  271,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  4th  Class 
Station  building  at  Runnymede,  in  the  province  of  Saskatchewan,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  32502,  be,  and  it  is  hereby, 
approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Council  of  the  Tovmship  of  Hamilton,  Ontario,  for  an  Order 
requiring  that  some  protection  be  provided  for  at  level  crossing  of  the 
Grand  Trunk  Railway  on  the  main  route  of  the  Provincial  Highway  in 
the  western  district  of  Cobourg,  Ontario  (William  Street.) 

File  9437.107. 

Report  of  Mr.  Commissioner  Boyce  to  the  Board  of  Railway  Commis- 
sioners for  Canada,  after  hearing  at  Cobourg,  Ontario,  on  20th  April, 
1923,  pursuant  to  powers  conferred  by  section  12,  subsection  (1)  (a) 
of  the  Railway  Act. 

The  evidence  and  proceedings  are  reported  in  Vol.  402,  pp.  1115-1170. 

After  hearing  the  evidence  and  inspecting  the  crossing  and  its  surroundings 
I  am  of  opinion  that  this  crossing  should  be  further  protected.  The  train  move- 
ments are  heavy  and  rapid  and  the  approach  to  the  crossing  from  the  south  on 
the  highway  is  badly  obscured  to  the  west  by  trees  and  buildings,  and  the 
view  to  the  west,  approaching  the  crossing  on  the  highway  from  the  north,  is 
also  obscured  in  the  same  manner.  The  highway  traffic  is,  in  conjunction  with 
the  train  traffic  and  fairly  heavy,  being  part  of  the  main  provincial  highway. 

At  present  the  crossing  is  protected  by  a  single  bell  bonded  to  both  tracks, 
installed  subject  to  a  contribution  from  the  Railway  Grade  Crossing  Fund,  at 
the  expense  of  the  Railway  Company,  under  Order  No.  10420,  dated  May  2, 
1910.  The  bell  is  an  old  type  and  it  is  complained  that  it  is  frequently  out  of 
order.  During  the  inspection  I  observed  that  when  one  train  was  passing  it 
did  not  ring  at  all  until  the  train  had  passed  the  crossing,  but  when  another 
train  passed  on  the  other  track  the  bell  rang,  though  its  sound  did  not  carry 
very  satisfactorily,  and  I  am  of  opinion  that  the  bell  is  insufficient  protection. 

The  crossing  was  inspected  on  September  14  last  by  the  Assistant  Chief 
Engineer  of  the  Board,  and  I  quote  the  following  paragraphs  from  his  report, 
as  to  the  obstructions  to  view: — 

"  Approaching  the  crossing  from  the  north  the  view  of  trains  from 
the  east  is  about  as  shown  by  the  blue  print,  except  that  it  would  not  be 
as  clear  as  shown  if  there  were  cars  standing  on  the  north  sidings.  The 
view  of  trains  from  the  west  is  obstructed  until  one  is  50  feet  from  the 
track  by  houses  and  trees.  The  latter  are  growing  along  the  right  of  way 
fence,  and  the  view  would  be  somewhat  improved  if  they  were  cut  down 
or  trimmed. 
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<:  Approaching  the  crossing  from  the  south  the  view  is  as  shown  on 
the  blue-print.  Here,  too,  the  view  would  be  obstructed  if  there  were 
cars  on  the  south  siding.  The  view  of  trains  from  the  west  is  obstructed 
as  «oon  as  one  comes  out  of  the  Canadian  Pacific  Railway  subway,  by 
a  house  and  trees  along  the  right  of  way  fence,  until  one  is  30  feet  from 
the  track. 

"  if  the  trees  along  the  north  right  of  way  fence  were  removed,  it 
wduld  be  possible  for  one  approaching  from  the  north  to  see  eastbound 
trains  800  feet  away,  when  65  feet  from  the  eastbound  track. 

u  If  the  trees  along  the  south  right  of  way  fence  were  removed,  it 
would  be  possible  for  one  approaching  from  the  south  to  see  eastbound 
trains  320  feet  away  when  50  feet  from  the  eastbound  track.  The  trees 
in  question  are  shade  trees  for  the  most  part." 

On  October  26,  1922,  Mr.  Simmons  made  a  further  inspection  and  the 
following  is  extracted  from  his  report,  dated  November  7,  1922,  as  indicative 
of  what  may  be  accomplished  in  extending  sight  lines  and  affording  to  highway 
traific  a  better  view  of  approaching  trains: — 

"  Herewith  is  a  sketch  showing  the  obstructions  to  the  view.  In 
the  southeast  angle  of  the  crossing,  beginning  at  the  street  line  there  is  a 
row  of  lilac  bushes  along  the  fence,  then  a  large  locust  tree  and  a  con- 
tinuation of  the  lilacs;  then  two  spruce  trees,  one  dead  and  the  other 
dying;  then  a  small  locust  tree  and  another  spruce.  Altogether  they 
block  the  view  almost  completely.  There  is  a  small  tree  on  the  road 
allowance,  but  the  trunk  is  clean  and  it  does  not  block  the  view  to  any 
extent. 

"  I  am  of  opinion  that  it  would  improve  the  view  considerably  if 
the  shed  were  removed. 

"  In  the  northeast  angle  the  view  is  obstructed  by  two  small  sheds,  an 
apple  tree,  a  cedar  tree  and  a  spruce  tree  on  the  property  of  Mrs.  Hugh 
Cairnes  in  the  northwest  angle.  There  is  also  an  elm  tree  on  the  road 
allowance,  but  the  trunk  is  clean  and  it  does  not  materially  obstruct 
the  view. 

"  I  am  of  opinion  that  the  apple,  spruce  and  cedar  trees  should  be 
removed,  and  the  sheds  moved  to  some  other  part  of  the  lot.  If  this  were 
done,  there  would  be  a  view  of  trains  800  feet  distant  on  the  eastbound 
track  when  one  is  85  feet  away  from  the  track." 

Before  coming  to  any  decision  as  to  what  would  be  the  most  desirable  form 
of  protection  lor  this  crossing,  having  regard  to  all  circumstances,  I  discussed 
with  the  Chief  Engineer  of  the  Department  of  Highways  the  possibility  of  a 
diversion  being  arranged  by  the  department  of  its  provincial  highway,  by 
carrying  same  along  Division  street,  instead  of  William  street,  thus  carrying  the 
traffic  under  the  subway  on  Division  street. 

The  Department  of  Highways,  however,  was  unable  to  accept  this  sug- 
gestion, primarily  because  it  would  entail  construction  of  the  highway  nine- 
tenths  of  a  mile  further  with  consequent  addition  to  its  cost,  and  also  because 
the  traific  from  the  west  entering  Cobourg  by  Division  street  reaches  the  main 
street  of  that  town  at  a  point  east  of  the  entire  business  section  and  thus  for 
traffic  proceeding  into  Cobourg  from  the  west  a  greater  length  of  highway  would 
necessarily  have  to  be  travelled,  which  would  be  objectionable  to  the  people  of 
Cobourg,  and  the  result  would  be  that  the  shorter  route  (via  William  street) 
would  be  used  notwithstanding.  Therefore,  the  suggested  diversion  does  not 
appear  to  be  practicable. 
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The  question  of  grade  separation  was  discussed,  but  in  view  of  the  great 
expense  involved  on  both  railway  and  municipalities  I  think  that  adequate  and 
suitable  protection  can  be  provided  at  much  less  cost. 

For  th?  same  reason  I  think  that  the  situation  does  not  call  for  protection 
by  gates,  at  least  for  the  present. 

The  improvement  of  the  view  on  both  sides  of  the  crossing  as  indicated  in 
Mr.  Simmons'  report  referred  to  above,  by  the  removal  from  the  properties 
of  Messrs  Stinson  and  Cairns,  of  trees,  bushes,'  sheds  and  other  obstructions  to 
view,  as  described  in  said  reports  and  accompanying  plan  should  be  carried 
out  forthwith  under  the  provisions  of  section  258  of  the  Railway  Act,  and  an 
order  should  go,  under  that  section,  for  the  removal  forthwith  of  all  the  obstruc- 
tions to  view  on  the  properties  of  Messrs  Stinson  and  Cairns,  respectively,  as 
shewn  in  said  report  and  on  said  plan,  and  for  the  establishment  of  easements 
of  sight  lines  thereon.  Compensation,  if  not  agreed  upon,  to  be  fixed,  under 
section  258,  by  the  Board. 

In  addition  to  this  I  would  recommend  that  the  order  provide  for  the  instal- 
lation by  the  railway  company  at  this  crossing,  within  three  months  from  the 
date  of  the  order,  of  double  illuminated  electric  bells  with  wig-wag  signals  of 
the  most  improved  type — one  on  each  side  of  the  crossing,  bonded  to  both  tracks 
for  such  distance  as  the  Engineer  of  the  Board  may  approve.  The  whole  of 
the  work  to  be  done,  including  the  work  of  clearing  the  view,  under  the  super- 
vision of  an  Engineer  of  the  Board. 

It  was  contended,  on  behalf  of  the  town  of  Cobourg  and  the  townships 
represented,  that  no  portion  of  the  cost  of  protection  should  be  saddled  upon 
them.  As  tc  the  townships  I  think  this  objection  is  proper  and  should  be  given 
effect  to,  but  as  the  crossing  is  within  the  city  and  will  largely  protect  against 
the  greatly  increased  highway  traffic  tributary  to  the  town,  I  am  of  opinion 
that  the  town  should  bear  a  portion  of  the  cost,  even  though  William 
street  is  senior  to  the  railway  at  this  point.  The  railway  company  contended 
that  the  Canadian  Pacific  Railway  Company  should  contribute  because  its 
track  being  raised,  the  embankment  and  subway  form  an  obstruction  to  the 
highway  view  south  of  the  tracks.  In  fa,ct  I  do  not  so  find.  While  the  view  is 
obstructed  by  the  embankment  and  subway  of  the  Canadian  Pacific  Railway 
there  is  a  distance  of  150  feet  on  emerging  from  the  subway,  and  this  view  is 
blocked  by  the  obstructions  on  the  Cairns'  property.  This  is  evident  because 
the  danger  of  the  crossing  was  an  issue  before  the  Canadian  Pacific  line,  or 
subway,  were  built,  and  the  bell  was  ordered  in  consequence  of  representations 
made  to  the  Board  in  1910 — some  three  years  before  the  Canadian  Pacific  Rail- 
way line  was  built.  The  West  Hill  case  referred  to  by  Mr.  Pratt  is  not  applicable 
to  this  case.  In  that  case  the  Toronto  Suburban,  by  original  order  of  the  Rail- 
way Committee  of  the  Privy  Council,  as  a  condition  of  its  crossing  was  directed 
to  contribute  to  cost  of  protection,  and  the  facts  are  different  as  to  the  obstruc- 
tion. Here  the  Canadian  Pacific  Railway  crosses  overhead  by  leave  of  the 
Board  and  does  not  cross  the  Grand  Trunk  as  in  the  West  Hill  case,  therefore 
is  no  party  to  the  maintenance,  or  protection  of  the  crossing,  and  being  where 
it  is,  by  authority  of  this  Board's  order.  I  cannot  think  that  its  existence  should 
be  a  reason  for  charging  it  with  contribution  of  cost  of  protection  of  a  level 
crossing  on  another  railway — some  150  feet  away.  I  therefore  think  this  con- 
tention fails  and  would  so  recommend. 

I  would  apportion  cost  of  all  the  work  required  to  be  done  to  clear  the 
viewT,  establish  sight  lines,  including  compensation  of  landowners  when  ascer- 
tained, and  installation  of  the  protective  devices  mentioned;  25  per  cent  out  of 
the  Railway  Grade  Crossing  Fund;  20  per  cent  by  the  town  of  Cobourg,  and 


the  balance  by  the  Canadian  National  Railway  Company.  Cost  of  maintenance 
to  be  borne  by  the  railway  company. 

I  beg  to  report  and  recommend  accordingly, 

A.  C.  BOYCE, 

Commissioner. 

Ottawa,  June  13,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean  and 
Commissioner  Lawrence  concurred. 


Application  of  the  Lower  St.  Lawrence  Power  Company  for  authority  to  con- 
struct transmission  line  from  Rimouski  to  Riviere  Metis,  paralleling 
telephone  and  telegraph  lines  oj  Canadian  National  Railways  and  Cana- 
dian National  Telegraph  Company. 

File  No.  9690.95 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  is  an  application  of  the  Lower  St.  Lawrence  Power  Company,  for 
authority  to  construct  a  transmission  line  from  Rimouski  to  Riviere  Metis, 
paralleling  the  Canadian  National  Railway  (formerly  Intercolonial),  and  also 
paralleling  Canadian  National  Telegraph  Lines  situated  on  the  railway  right  of 
way,  for  about  twenty-two  miles. 

The  application  also  asked  this  Board  to  sanction  plans  showing  a  certain 
number  of  distribution  lines  in  St.  Anaclet,  Father  Point,  and  other  places  men- 
tioned therein;  but,  at  the  hearing,  it  was  agreed  that  these  would  only  be  of 
2,200  volts,  and  that  they  would  be  on  the  opposite  side  of  the  streets  from  the 
telegraph  and  telephone  wires;  and,  therefore,  for  the  present,  I  do  not  think 
any  order  is  necessary  regarding  the  distribution  lines;  and  the  only  matter  to 
be  decided  is  the  transmission  line  of  33,000  volts,  extending  from  near  Mont 
Joli  to  Rimouski,  upon  a  private  right  of  way  close  along  the  railway  right  of 
way,  a  distance  of  about  twenty-two  miles. 

The  power  company  urge  the  granting  of  this  application  upon  the  ground 
of  public  service,  and  also  to  eliminate  expense.  They  claim  that  a  right  of  way 
can  be  purchased  much  more  cheaply  close  along  the  railway  than  through  the 
centre  of  the  narrow  farms  rn  that  portion  of  Quebec,  and,  also,  such  a  location 
would  be  much  more  convenient  for  the  patrolling  and  maintenance  of  the  power 
lines. 

The  telegraph  company  opposes,  upon  the  ground  that  a  power  line  of  this 
character  will  interfere  with  its  communicating  lines,  and  asks  this  Board  to 
prevent  the  construction  of  the  power  line  under  section  372  of  the  Railway 
Act,  and  also  asks  that  it  be  placed  at  least  1,000  feet  away  from  its  line. 

I  realize  the  powers  of  this  Board  under  the  said  section,  and  think  it  goes 
so  far  that,  if  we  are  satisfied  there  would  be  any  substantial  interference  with 
the  telegraph  line,  it  would  be  our  duty  to  prevent  the  construction  of  the  power 
line;  and  while  there  is  no  doubt  that,  under  ordinary  circumstances,  there 
might  be  some  induction,  yet  the  evidence  has  not  convinced  me  that  the  inter- 
ference is  so  great  that  we  would  be  justified  in  absolutely  refusing  the  power 
company  authority  to  construct  its  line  as  requested,  especially  in  view  of  the 
fact  that  there  are  parallelisms  in  many  parts  of  the  country  with  much  higher 
voltage  and  for  longer  distances  than  this  proposal,  without  serious  results. 
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It  was  stated  by  the  power  company  that,  with  the  exception  of  low  voltage 
distribution  lines,  their  line  would  be  entirely  on  the  opposite  side  of  the  railway 
from  the  telegraph  lines. 

Therefore,  I  am  of  the  opinion  that  with  a  proper  method  of  transposition 
the  power  line  can  be  constructed  in  the  location  desired,  without  undue  inter- 
ference with  the  telegraph  lines;  and  I  think  an  order  should  issue  accordingly: 
the  power  line  to  be  on  the  opposite  side  of  the  railway  right  of  way,  in  every 
case,  from  that  occupied  by  the  telegraph  lines;  to  be  built  as  to  transposition, 
insulation,  and  general  construction,  subject  to  the  approval  of  the  Electrical 
Engineer  of  the  Board,  but  with  the  provision  that,  should  the  operation  of  this 
power  line  prove  to  be  a  serious  interference  with  the  telegraph  lines,  then  the 
power  line  must  be  changed  or  removed,  according  to  instructions  and  conditions 
to  be  laid  down  by  the  Electrical  Engineer  of  this  Board. 

There  need  be  no  reference  in  the  order  to  the  location  of  the  distribution 
lines;  but,  in  case  there  is  any  difficulty  between  the  parties,  the  Board  reserves 
to  itself  the  right  to  act  summarily,  upon  the  recommendation  of  its  Electrical 
Engineer. 

Ottawa,  July  4,  1923. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Lawrence  con- 
curred. 


ORDER  No.  33846 

In  the  matter  of  the  application  of  the  Lower  St.  Lawrence  Power  Company  of 
Rimouski,  in  the  Province  of  Quebec,  hereinafter  called  the  "  applicants" 
under  Section  372  of  the  Railway  Act,  1919,  for  authority  to  construct 
a  transmission  line  of  33,000  volts  from  Rimouski  to  Riviere  Metis, 
paralleling  the  Canadian  National  Railway  (formerly  the  Intercolonial) 
and  the  Canadian  National  Telegraph  Lines  on  the  Railway  Company's 
right  of  way,  for  a  distance  of  approximately  twenty-two  (22)  miles. 

File  No.  9690.9.5 

Thursday,  the  5th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal 
Tuesday,  the  26th  day  of  June,  1923,  in  the  presence  of  counsel  and  representa- 
tives for  the  applicants  and  the  Canadian  National  Railway  Company,  the 
evidence  offered  and  what  was  alleged,  and  upon  reading  what  has  been  filed  by 
the  President  of  the  Quebec  Public  Service  Commission, — 

The  Board  orders:  That  the  applicants  be,  and  they  are  hereby,  authorized 
to  construct  a  transmission  line  of  33,000  volts  from  Rimouski  to  Riviere  Metis, 
paralleling  the  Canadian  National  Railway  and  the  Canadian  National  Tele- 
graph lines  along  the  company's  right  of  way,  for  a  distance  of  approximately 
twenty-two  (22)  miles,  said  construction  to  be  on  the  opposite  side  of  the  rail- 
way company's  right  of  way  from  that  occupied  by  the  telegraph  lines;  to  be 
built  as  to  transposition,  insulation  and  general  construction  subject  to  the 
approval  of  the  Electrical  Engineer  of  the  Board:  provided,  and  this  order  i? 
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made  subject  to  the  condition,  that  should  the  operation  of  the  power  line  hereby 
authorized  to  be  constructed  prove  to  be  a  serious  interference  with  the  opera- 
tion of  the  telegraph  lines,  said  power  line  to  be  changed  or  removed  in  accord- 
ance with  instructions  and  conditions  to  be  laid  down  by  the  Electrical  Engineer 
of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  NO.  383 

In  the  matter  oj  the  General  Order  of  the  Board,  No.  124,  dated  April  30,  1914, 
prescribing  the  Regulations  Governing  the  Operation  by  Railway  Com- 
panies subject  to  the  jurisdiction  of  the  Board,  of  draw,  swing,  or  bascule 
bridges  over  navigable  water. 

File  No.  10291. 

Tuesday,  the  12th  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  draft  report  to  Council,  dated  May  14,  1923,  filed,  and 
the  report  of  its  Chief  Engineer, — 

The  Board  Orders:  That  the  said  General  Order  No.  124,  dated  April  30, 
1914,  be,  and  it  is  hereby,  amended  by  striking  out  paragraph  3  and  substi- 
tuting in  lieu  thereof  the  following,  namely: — 

"  3.  The  signal  to  be  given  by  a  steamer  to  have  a  swing  bridge 
opened  shall  be  three  long  whistles." 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  NO.  33798 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "applicant  company,"  under  Section  1SS 
of  the  Railway  Act,  1919,  for  approval  of  the  location  of  its  proposed 
Standard  No.  2  Station  at  Ville  Marie,  in  part  Lot  23,  Lot  24,  Range  3, 
Toivr.ship  of  Duhamel,  County  of  T emiskaming ,  Province  of  Quebec,  at 
Mileage  7.6,  as  shown  on  the  plan  and  profile  dated  Montreal,  April  11, 
1923,  on  file  with  the  Board  under  file  No.  20480.17. 

Friday,  the  15th  day  of  June,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  Village  of  Ville  Marie,  endorsed  on  the  plan  filed: — 

The  Board  Orders:  That  the  location  of  the  applicant  company's  proposed 
Standard  No.  2  Station  at  Ville  Marie,  in  part  lot  23,  lot  24,  range  3,  township 
of  Duhamel,  county  of  Temiskaming,  province  of  Quebec,  at  Mileage  7.6, 
as  shown  on  the  plan  and  profile  dated  Montreal,  April  11,  1923,  on  file  with  the 
Board  under  file  No.  20480.17,  be,  and  the  same  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  33819 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  operate  trains  over  the  deviation  of 
its  tracks  over  the  Welland  Division  from  a  point  a  short  distance  south 
of  Thorold  Station,  at  chainage  125-64-8,  to  a  connection  with  the  old 
main  line  near  Pilkington  Brothers'  Glass  Works,  in  Lot  71,  Township 
of  Thorold,  chainage  243-51-2,  a  distance  of  2-2  miles. 

File  No.  24773 

Thursday,  the  28th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of 
the  Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary 
affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  the  diversion  on  its  Welland  Divi- 
sion from  a  point  a  short  distance  south  of  Thorold  Station,  at  chainage 
125-64-8,  to  a  connection  with  the  old  main  line  near  Pilkington  Brothers'  Glass 
Works,  in  lot  71,  township  of  Thorold,  chainage  243-51-2,  a  distance  of  2-2 
miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33821 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  u  applicant  company,"  under  Section  276  of  the 
Railway  Act  of  1919,  for  leave  to  open  for  the  carriage  of  traffic  that  por- 
tion of  its  second  main  line  from  mile  11  1  to  13 -2  on  the  Kashabowie 
Subdivision  of  its  Railway. 

File  319S9 

Friday,  the  29th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  of  an  engineer  of  the  Board  that  in  his  opinion  the  opening 
of  the  said  line  of  railway  will  be  reasonably  free  from  danger  to  the  public 
using  same,  the  filing  of  the  necessary  affidavit,  and  the  recommendation  of  its 
Chief  Engineer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
granted  leave  to  open  for  the  carriage  of  traffic  that  portion  of  the  second  track 
of  its  main  line  of  railway  from  mileage  11-1  to  mileage  13-2  of  Kashabowie 
Subdivision. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33841 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  334  of  the 
Railway  Act  of  1919,  for  approval  of  its  standard  passenger  tariff  C.R.C. 
No.  E.  542-W.  457,  issued  June  26,  1923,  and  effective  July  1,  1923,  filed 
with  the  Board  under  file  No.  548.34. 

Friday,  the  29th  day  of  June,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  applicant  company's  said  standard  passenger 
tariff  C.R.C.  No.  E.  542-W.  457  (cancelling  Canadian  Northern  Railway  C.R.C. 
No.  E.  1064  and  W.  1492,  Grand  Trunk  Railway  C.R.C.  No.  E.  2699,  Grand 
Trunk  Pacific  Railway  C.R.C.  No.  660  and  Halifax  and  Southwestern  C.R.C. 
No.  P.  77),  issued  June  26,  1923,  and  effective  July  1,  1923,  filed  with  the  Board 
under  said  file  No.  548.34,  be,  and  it  is  hereby,  approved;  said  tariff,  together 
with  a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive  weekly 
issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33847 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  "  the  applicant"  under  Section  276  of  the  Railway  Act,  1919,  for 
authority  to  open  for  traffic,  for  permanent  service,  its  connection  at 
Camrose,  between  the  Canadian  Northern  Railway,  Battle  River  Sub- 
division, at  Mile  53.29,  and  Grand  Trunk  Pacific  Branch  Lines,  the  Com- 
pany's Bashaw  Subdivision,  at  Mile  33-40;  also  south  leg  of  Wye  at 
Junction  with  Battle  River  Subdivision. 

File  No.  31451 

Thursday,  the  5th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  con- 
curred in  by  the  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic,  for  permanent  service,  its  connec- 
tion at  Camrose,  between  Canadian  Northern  Railway  Battle  River  Subdivision 
at  Mile  53-29  and  Grand  Trunk  Pacific  Branch  Lines  Company's  Bashaw  Sub- 
division at  Mile  33-40;  also  south  leg  of  Wye  at  junction  with  Battle  River 
Subdivision. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33873 

In  the  matter  of  the  complaint  of  the  Railway  Mail  Service  Division  of  the  Post 
Office  Department,  alleging  that  postal  cars  Nos.  3,  1^26  and  428,  operated 
by  the  Pere  Marquette  Railway  Company,  are  in  a  dilapidated  condition, 
and  unfit  and  unsafe  for  service. 

File  No.  3083.14 


Monday,  the  9th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 


Upon  its  appearing  on  investigation  that  the  complaint  is  well  founded,  and 
that  the  postal  cars  in  question  do  not  meet  the  requirements  of  the  Post  Office 
Department  or  the  Board,  and  upon  the  failure  of  the  Pere  Marquette  Railway 
Company  to  provide  the  required  equipment, — 

The  Board  orders:  That  the  Pere  Marquette  Railway  Company  provide 
and  place  in  operation  not  later  than  the  1st  day  of  September,  1923,  standard 
thirty-foot  (30')  mail  cars  on  its  railway  operating  between  London  and  Walker- 
ville,  and  Blenheim  and  Sarnia,  said  equipment  to  be  in  accordance  with  the 
requirements  of  the  Post  Office  Department,  and  regulations  of  the  Board  of 
January  1,  1919;  said  postal  cars  3,  426  and  428  to  be  withdrawn  from  service 
not  later  than  the  1st  day  of  September,  1923. 

2.  The  Pere  Marquette  Railway  Company  to  be  liable  to  a  penalty  of 
twenty-five  dollars  ($25)  a  day  for  every  day  it  shall  be  in  default  in  carrying 
out  the  terms  of  this  order. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  33902 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  Plan  No.  E -3-1 22,  dated  Montreal, 
June  11,  1923,  showing  location  of  proposed  station  building  at  St. 
Hermas,  in  the  Province  of  Quebec,  to  replace  building  destroyed  by  firs 
on  January  31,  1923,  filed  with  the  Board  under  File  No.  19882. 

Saturday,  the  14th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  said  plan  No.  E-3-122,  dated  Montreal,  June 
11,  1923,  showing  location  of  proposed  station  building  at  St.  Hermas,  in  the 
province  of  Quebec,  to  replace  building  destroyed  by  fire  on  January  31,  1923, 
filed  with  the  Board  under  said  file  No.  19882,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  33901 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada 
for  approval  of  Supplement  No.  6  to  Express  Classification  for  Canada 
No.  5,  on  file  with  the  Board  under  File  No.  4397.70. 

Monday,  the  16th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  Supplement  No.  6  to  Express  Classifica- 
tion for  Canada  No.  5,  making  a  reduction  on  bodies  of  freight  motor  trucks, 
on  file  with  the  Board  under  file  No.  4397.70,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


63393 


93 


ORDER  No.  33915 

In  the  matter  of  the  complaint  of  J.  J.  Hughes,  Esq.,  M.P.,  with  regard  to  freight 
rates  between  points  on  Prince  Edward  Island  and  mainland  stations  on 
the  Canadian  National  Railways. 

File  No.  32585 

Thursday,  the  19th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

The  Board  orders:  That,  with  respect  to  Canadian  National  Railways 
tariff  schedules  as  follows,  namely, — 

Supplement  No.  2  to  C.R.C.  No.  E-603, 
Supplement  No.  1  to  C.R.C.  No.  E-609, 
Supplement  No.  1  to  C.R.C.  No.  E-607, 

the  provisions  therein  reading  as  shown  below,  be,  and  they  are  hereby,  suspended 
until  further  order  of  the  Board: — 

"  Shipments  to  or  from  stations  on  Prince  Edward  Island  east  of 
Charlottetown,  and  Royalty  Junction,  or  west  of  Summerside,  will  be 
subject-to  an  additional  charge  of  two  (2)  cents  per  one  hundred  (100) 
pounds,  to  cover  cost  of  transhipping  from  standard  to  narrow  gauge 
cars  or  vice  versa." 

The  Board  further  orders:  That  the  following  provision  in  Canadian 
National  Railways  Tariff  C.R.C.  No.  E-618,  be,  and  it  is  hereby,  suspended  as 
from  May  14,  1923,  until  further  order  of  the  Board: — 

"  Shipments  destined  to  stations  on  Prince  Edward  Island  east  of 
Charlottetown  and  Royalty  Junction,  or  west  of  Summerside",  P.E.I. , 
will  be  subject  to  an  additional  charge  of  twenty  (20)  cents  per  net  ton 
to  cover  cost  of  transhipment  from  standard  to  narrow  gauge  cars." 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Quebec  &,  Lake  St.  John  Railway  Company  for  an  Order 
under  section  39  of  the  Railway  Act  directing  that  the  cost  of  rebuilding  the 
railway  bridge  owned  jointly  by  the  Quebec  &  Lake  St.  John  Railway  and  the 
Quebec  Railway,  Light,  Heat  &  Power  Company,  across  the  St.  Charles  river, 
in  the  province  of  Quebec,  be  paid  by  the  Department  of  Public  Works  of  the 
Dominion  of  Canada,  the  Quebec  Railway,  Light,  Heat  &  Power  Company, 
and  the  applicant  in  the  following  proportions : — 

1.  Department  of  Public  Works — 66%  per  cent  of  the  cost  of  the  sub- 
structure; 

2.  Quebec  Railway,  Light,  Heat  &  Power  Company — (a)  16%  per 
cent  of  "the  cost  of  substructure;  (b)  50  per  cent  of  the  cost  of  the  super- 
structure; 

3.  Quebec  &  Lake  St.  John  Railway  Company — (a)  16%  per  cent  of 
the  cost  of  the  substructure;  (b)  50  per  cent  of  the  cost  of  the  super- 
structure; 

and  in  the  event  of  the  Department  of  Public  Works  at  any  time  hereafter  com- 
pleting the  improvement  works  referred  to  in  P.C.  Order  1974,  dated  AugusV 
10,  1918,  that  33%  per  cent  of  the  present  cost  of  the  substructure  now  to  be 
assessed  against  the  Quebec  Railway,  Light,  Heat  &  Power  Company  and  the 
applicant  be  repaid  by  the  said  Department  of  Public  Works  to  the  said 
Quebec  Railway,  Light,  Heat  &  Power  Company  and  the  applicant  in  equal 
proportions. 

File  26290. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Application  was  made  under  date  of  November  25,  1920,  on  behalf  of  the 
Quebec  &  Lake  St.  John  Railway  Company.  After  setting  out  what  is  embodied 
in  the  style  of  cause  of  this  application,  said  application  continues: — 

"  1.  That  by  clause  2  of  an  Agreement  dated  June  24,  1898,  and 
made  between  the  Quebec.  Montmorency  and  Charlevoix  Railway  Com- 
pany and  Quebec  and  Lake  St.  John  Railway  Company,  it  is  provided  as 
follows : 

1  Clause  2.  The  parties  (that  is  the  Quebec  and  Lake  St.  John 
Railway  Company  and  the  Quebec,  Montmorency  and  Charlevoix 
Railway    Company)    declare   that   the    St.    Charles   bridge  and 
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approaches,  to  wit,  the  railway  bridge  over  the  river  St.  Charles  and 
the  crib-work  approaches  marked  X,  Y,  and  coloured  brown  on  the 
annexed  plan  are  now  and  have  been  since  their  construction  the 
joint  property  of  both  companies.' 

"  2.  That  by  chapter  85  of  the  Statutes  of  Canada,  1899,  the  name 
of  the  Quebec,  Montmorency  and  Charlevoix  Railway  Company  was 
changed  to  Quebec  Railway,  Light,  Heat  and  Power  Company,  and  the 
bridge  in  question  is,  therefore,  the  joint  property  of  the  Quebec  Rail- 
way, Light,  Heat  and  Power  Company  and  the  Quebec  and  Lake  St. 
John  Railway  Company. 

"  3.  That  certain  improvement  works  in  the  St.  Charles  river  under- 
taken by  the  Department  of  Public  Works  of  the  Dominion  of  Canada, 
embodied  the  policy  of  the  construction  of  a  new  railway  bridge  includ- 
ing foundation  to  replace  the  old  bridge. 

"  4.  That  in  the  year  1918,  the  said  improvement  works  although 
incomplete  had  to  be  closed  down,  but  owing  to  its  unsafe  condition  it 
was  necessary  to  proceed  with  the  work  of  rebuilding  the  old  bridge. 

"  5.  That  by  an  Order  of  the  Committee  of  the  Privy  Council  No. 
P.C.  1974,  dated  the  10th  day  of  August,  1918,  the  Canadian  Northern 
Railway  Company  were  authorized  and  instructed  to  call  for  tenders  for 
the  immediate  construction  of  the  new  bridge,  to  accept  the  lowest  tender 
and  complete  and  pay  for  the  work  out  of  the  funds  provided  by  Par- 
liamentary appropriation  for  the  said  Canadian  Northern  Railway  Com- 
pany in  the  session  of  1918. 

"  6  That  the  said  P.C.  1974,  copy  of  which  is  attached  to  this  appli- 
cation, provides  that  arrangements  are  to  be  made  with  the  Quebec 
Railway,  Light,  Heat  and  Power  Company  and  the  Public  Works  Depart- 
ment, as  to  the  proportionate  amount  to  be  paid  by  them  respectively. 

;  7.  That  pursuant  to  the  said  P.C.  1974  plans  of  the  proposed 
reconstruction  were  duly  prepared,  submitted  to  the  Board  of  Railway 
Commissioners  and  duly  approved  by  Order  of  the  Board  No.  27945, 
dated  the  20th  day  of  December,  1918,  under  the  Board's  file  No.  26290. 
•  "  8.  That  Lt.-Colonel  C.  N.  Montsarrat,  Consulting  Engineer  of  the 

Department  of  Public  Works,  was  appointed  by  the  Canadian  Govern- 
ment to  act  as  Consulting  Engineer  on  said  reconstruction  work. 

"  9.  That  on  the  4th  day  of  December,  1918,  the  said  Lt.-Colonel 
Montsarrat  notified  the  Chief  Engineer  of  the  Canadian  Northern  Rail- 
way Company  that  the  cost  of  the  said  work  should  be  distributed  and 
borne  by  the  interested  parties  in  the  following  proportions: — 

"  1.  Department  of  Public  Works — 66 J  per  cent  of  the  cost  of 
the  substructure; 

"  2.  Quebec  Railway,  Light,  Heat  &  Power  Company — (a) 
16f  per  cent  of  the  cost  of  the  substructure;  (6)  50  per  cent  of  the 
cost  of  the  superstructure; 

"  3.  Quebec  &  Lake  St.  John  Railway  Company — (a)  16|  per 
cent  of  the  cost  of  the  substructure;  (b)  50  per  cent  of  the  cost  of  the 
superstructure. 

"  10.  That  the  Canadian  Northern  Railway  Company  and  the 
applicant  company  have  on  many  occasions  requested  the  Quebec  Rail- 
way, Light,  Heat  &  Power  Company  to  pay  its  proper  proportion  of  the 
cost  of  the  said  work  in  accordance  with  the  divisions  of  cost  set  out  in 
paragraph  9  of  this  application,  but  the  said  Quebec  Railway,  Light, 
Heat  &  Power  Company  has  refused  and  neglected  to  make  the  said 
payments  or  any  portion  thereof." 
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The  matter  has  stood  from  time  to  time  at  the  request' of  the  parties  in 
order  to  permit  of  negotiations.  Negotiations  having  proved  futile,  the  ques- 
tion was  again  set  down  for  hearing  on  November  23,  1922,  at  the  sittings  in 
Quebec.  An  opportunity  was  afforded  to  file  supplementary  written  material 
and  for  an  exchange  of  said  material. 

The  bridge  in  question  is  located  at  Mileage  0-5  over  the  St.  Charles  river, 
on  the  Batiscan  subdivision. 

It  is  admitted  by  Counsel  for  applicant  that  the  Quebec  Railway,  Light, 
Heat  &  Power  Company,  hereinafter  called  the  Quebec  Company,  which  is  the 
successor  in  title  of  the  Quebec,  Montmorency  &  Charlevoix  Railway,  was  the 
joint  owner  with  the  Quebec  &  Lake  St.  John  Railway  Company  of  the  bridge 
existing  prior  to  the  construction  of  the  one  concerning  which  the  present  dis- 
cussion takes  place.  It  is,  therefore,  not  necessary  to  go  into  the  documentary 
evidence  filed  by  the  Quebec  Company  in  this  respect.  In  a  written  communi- 
cation on  file,  Counsel  for  the  applicant  states — "  The  facts  are  not  in  dispute 
and  the  exhibits  show  that  the  bridge  is  and  has  been  for  a  good  many  years 
the  joint  property  of  the  two  companies." 

In  1913,  the  Department  of  Public  Works  of  Canada  came  forward  with  a 
scheme  of  development  of  the  River  St.  Charles,  contemplating  the  erection  of 
locks  and  improvement  of  the  river. 

Under  date  of  September  12,  1916,  the  Assistant  Chief  Engineer  of  the 
Department  of  Public  Works  forwarded  to  the  Board  for  approval,  under  the 
Railway  Act,  "a  plan  and  specification  of  a  bridge  proposed  to  be  constructed 
over  the  St.  Charles  River,  Quebec,  in  connection  with  improvements  this 
Department  is  making  at  this  place.  This  bridge  will  be  double-tracked  and 
be  used  by  the  Canadian  Northern  Railway."  Presumably  the  reference  to  the 
Canadian  Northern  is  due  to  the  relations,  then  existing,  between  the  Quebec  & 
Lake  St.  John,  the  Canadian  Northern  Quebec  and  the  Canadian  Northern  Rail- 
ways. 

A  plan  was  approved  by  the  Board's  Order  No.  25431,  of  September  19,  1916. 
The  style  of  cause  of  the  Order  reads: — 

"  In  the  matter  of  the  plan  of  the  bridge  proposed  to  be  constructed 
over  the  St.  Charles  River  at  Quebec,  filed  by  the  Department  of  Public 
Works  of  Canada  with  the  Board  under  File  No.  26290." 

The  Order  does  not  mention  either  the  Canadian  Northern  or  the  Quebec 
Company. 

An  amended  plan  was  submitted  by  the  Department  of  Public  Works  on 
April  3.  1917,  and  this  was  approved  by  the  Board's  Order  No.  26000,  of  April  10, 
1917,  which  approved  the  amended  plan  and  rescinded  the  former  Order?  There 
was  no  mention  of  the  Quebec  Company  in  connection  with  this  application. 

An  acknowledgment  of  this  Order  came  from  the  Secretary  of  the  Depart- 
ment of  Public  Works  under  date  of  April  14,  1917.  In  acknowledging  the 
Order,  the  letter  speaks  of  the  Order  "in  the  matter  of  the  plans  of  the  bridge 
proposed  to  be  constructed  over  the  St.  Charles  River  by  this  Department."  No 
reference  is  made  to  either  railway. 

The  work  of  the  Department  of  Public  Works  stopped  some  time  during 
the  year  1918. 

On  August  8,  1918,  a  report  was  made  to  the  Governor  in  Council  by  the 
Minister  of  Railways  and  Canals.  This  sets  out  that  the  bridge  on  that  part 
of  the  Canadian  Northern  Railway  crossing  the  St.  Charles  River,  including 
foundations,  was  in  such  a  condition  that  it  was  not  safe  for  traffic,  and  that  this 
condition  of  affairs  had  been  realized  for  some  time.  It  was  stated  that  the 
improvement  works  which  had  been  carried  on  by  the  Department  of  Public 
Works  embodied  the  policy  of  the  construction  of  a  new  bridge,  including 
foundations,  to  replace  th(e  one  at  present  crossing  the  river,  and  that  owing 
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to  the  closing  down  by  the  Public  Works  Department  of  these  works  it  was 
necessary  that  the  construction  of  the  foundations  and  superstructures  of  the 
bridge  in  connection  with  the  road  should  be  proceeded  with  at  once  on  account 
of  the  unsafe  condition  of  the  present  bridge.  The  Minister  continued  that  he 
had  visited  the  bridge  and  satisfied  himself  as  to  the  absolute  necessity  of  the 
work  being  proceeded  with,  and  that,  further,  at  the  request  of  the  officials 
of  the  Canadian  Northern  Railway  he  had  sent  Lt.  Colonel  Monsarrat,  Consult- 
ing Engineer  to  the  Dominion  Government,  to  report;  and  he  had  reported  that 
the  work  was  of  urgent  character.  The  Minister  recommended  that  the  Cana- 
dian Northern  Railway  Company  be  authorized  to  call  for  tenders  for  the  imme- 
diate construction  of  the  bridge,  the  money  to  be  paid  out  of  the  Parliamentary 
appropriation  of  $25,000,000  voted  at  the  previous  session  of  Parliament  in 
respect  of  the  Canadian  Northern  Railway,  arrangements  to  be  made  with  the 
Quebec  Company  and  the  Public  Works  Department  as  to  the  proportion  of  the 
amount  to  be  charged  against  them  respectively. 

This  is  the  first  official  reference  to  the  interest  of  the  Quebec  Company 
in  the  bridge  construction.  P.C.  Order  1974,  of  August  10,  1918,  accepted  thu 
report  of  the  Minister  of  Railways  &  Canals. 

After  the  passing  of  the  Order  in  Council,  plans  were  prepared  and  sub- 
mitted to  the  Board,  under  a  covering  letter  of  date  September  17,  1918,  by 
Lt.-Colonel  Monsarrat,  the  Consulting  Engineer  of  the  Department.  The 
covering  letter  refers  to  the  plans  as  being  those  "  of  proposed  reconstruction 
of  the  railway  bridge  over  the  St.  Charles  River  at  Quebec,  Canadian  Northern 
Railway."  These  plans  were  approved  by  Order  No.  27945,  of  December  20, 
1918.    The  name  of  neither  company  appears  in  the  Order. 

By  Order  No.  32689,  dated  August  3,  1922,  the  railway  was  authorized  to 
use  and  operate  the  bridge. 

The  construction  began  in  December,  1918.  After  the  work  was  com- 
menced, the  matter  of  distribution  of  costs  was  taken  up  and  the  Department 
of  Public  Works  and  the  Canadian  Northern  Railway  Company,  as  a  consenting 
party,  asked  Lt.Colonel  Monsarrat  to  recommend  a  division.  The  apportion- 
ments recommended  by  him  are  set  out  in  the  provisions  of  the  application 
already  quoted.  The  cost  of  the  bridge  as  set  out  by  Counsel  for  the  applicant 
follows: — 

"  Mr.  Fraser:  Yes,  under  an  Order  of  the  Board.  On  the  7th  July, 
1921,  the  accounts  showed  a  total  of  $312,943.02  as  having  been  involved 
in  the  reconstruction  of  the  bridge,  which  was  divided  into  these  propor- 
tions : 

Substructure,  labour  $  80,251.59 

Material   66,319.10 


Total..  ..$146,570.69 

on  which  certain  credits  were  allowed  for  material,  sacks  and  various 
other  things,  bringing  the  total  bill  for  material  down  to  $61,257.10,  and 
the  total  bill  for  the  substructure  $141,508.69. 
"The  items  for  the  superstructure  were: 

Labour  $  40,882.60 

Material   130,551.73 

Total..  ..$171,454.33 
for  the  superstructure,  and  for  the  whole  work  the  amount  which  I  have 
given,  $312,943.02." 

The  Department  of  Public  Works  has  contributed  $80,365.48  and  objects 
to  paying  any  more. 
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Counsel  for  the  applicant  is  asking  that  one-third  of  the  cost  of  the  sub- 
structure be  divided  equally  between  the  two  railways,  and  that  the  whole  cost 
of  the  superstructure  be  divided  equally.  Counsel  also  states  that  there  is  no 
question  at  present  of  any  additional  contribution  by  the  Department  of  Public 
Works  to  the  cost  of  the  works. 

The  Quebec  Company  objects  on  various  grounds  to  contribution  being  made 
by  it.  It  contests  the  jurisdiction  of  the  Board  and  refers  in  this  connection 
to  Section  248,  in  the  matter  of  proceedings  for  construction  of  works  over 
navigable  waters.  The  position  taken  is  that  the  application  purports  to  be 
made  under  Section  39  of  the  Railway  Act.  Under  Section  39,  the  Board  has 
power  in  respect  of  any  work  which  it  by  any  Order  directs  or  permits,  etc., 
to  determine  upon  what  terms  and  conditions  as  to  the  payment  of  compensa- 
tion a-  otherwise  and  under  what  supervision  the  same  shall  be  provided,  con- 
structed, etc.;  and  it  further  sets  out  that  the  Board  may,  except  as  otherwise 
expressly  provided,  order  by  whom,  in  what  proportion,  and  when,  the  cost  and 
expense  of  providing,  constructing,  reconstructing,  altering  and  installing  and 
executing  such  structures,  etc.,  shall  be  paid.  It  is  contended  that  authority 
under  Section  248  had  not  been  obtained.  It  was  stated  that  the  Order  in 
Council  was  obtained  solely  at  the  instance  of  the  Minister  of  Railways  &  Canals 
without  the  slightest  concurrence  on  the  part  of  the  Quebec  Company,  and 
that  authority  was  not  obtained  from  the  Board  to  build  a  bridge — the  plans 
were  simply  filed  for  approval. 

Counsel  for  the  Quebec  Company  reiterated  his  position  stating  that  his 
company  was  never  consulted  or  apprised  of  the  matter;  its  concurrence  was 
never  obtained;  and  it  never  agreed  to  the  work. 

On  the  other  hand,  it  was  contended  by  Counsel  for  the  applicant  that  the 
instructions  of  the  Government  were  the  equivalent  of  a  statutory  provision ;  that 
there  was  no  reason  why  the  Government  should  go  to  the  Quebec  Company;  that 
the  bridge  was  used  by  two  parties;  that  the  proper  authority  came  along  and 
said  it  was  not  safe  for  traffic  and  had  not  been  safe  for  some  time,  and  had 
to  be  replaced.  Counsel  in  this  connection  contends  that  Section  251  dealing 
with  reconstruction  is  the  section  which  applies. 

Counsel  for  the  Quebec  Company  alleged  that  the  dangerous  condition  in 
1918  already  referred  to  was  due  to  the  fact  that  the  excavations  made  by  the 
Department  of  Public  Works  in  the  period  1913-1918,  and  which  stopped  in 
the  latter  year,  had  imperilled  the  life  of  the  bridge.  The  Engineering  represen- 
tative of  the  Department  who  was  prsent  at  the  hearing  contended  that  the  exca- 
vations did  not  create  the  dangerous  condition,  and  stated  the  bridge  had  been 
condemned  before  the  Department  of  Public  Works  started  the  work. 

At  the  hearing,  the  Board  had  before  it  the  Order-in-Council  referring  to 
the  dangerous  condition  of  the  bridge  and  embodying  the  report  of  Lt.  Colonel 
Monsarratt.  The  only  evidence  called  in  respect  of  the  condition  prior  to 
reconstruction  was  by  the  Quebec  Company.  Mr.  Piggott,  the  Chief  Engineer 
of  the  Quebec  Company,  testified  that  the  former  bridge  was  sufficient  for  the 
business  of  the  Quebec  Company;  t!hat  maintenance  had  been  properly  kept 
up  by  it;  that  there  had  been  no  change  in  the  weight  of  the  engines  the  Quebec 
Company  was  putting  on  the  bridge.  When  the  bridge  was  built  originally, 
it  was  built  so  as  to  be  safe  for  the  engines  and  rolling  stock  of  the  Quebec 
Company,  and  that  the  weight  of  these  had  not  changed.  When  the  bridge  was 
dismantled,  the  Quebec  Company  was  running  exactly  the  same  type  of  engines 
and  cars  as  when  the  bridge  was  constructed. 

Mr.  Piggott  was  subject  to  cross-examination  by  counsel  for  the  applicant. 
He  stated  that  a  100-ton  locomotive  was  the  limit  of  the  Quebec  Company. 
It  was  admitted  that  some  heavy  "power"  had  been  used  since  the  new  bridge 
was  built,  but  this  had  been  hired  from  the  Canadian  National.    While,  on 
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the  reports,  the  bridge  was  unsafe  and  reconstruction  was  necessary,  no  evidence 
has  been  adduced  that  the  bridge  was  unsafe  for  the  "  power  "  of  the  Quebec 
Company. 

In  1910,  there  was  before  the  Board  an  application  of  the  Canadian  Northern 
Quebec  Railway  Company  to  use  the  bridge  over  the  St.  Charles  River.  After 
written  submissions  the  matter  came  to  bearing  and  the  parties  agreed  on  a 
consent  Order  which  was  numbered  12,843  and  dated  January  24,  1911.  Under 
this,  the  Canadian  Northern  Quebec  Railway  Company  was  to  pay  to  the  Quebec 
Company  the  sum  of  $1,500  per  annum  by  way  of  rental,  commencing  from 
August  23,  1909,  and  also  at  the  same  rate  proportionately  for  every  day 
between  July  15,  1908,  and  August  22,  1909,  inclusive,  that  the  applicant  com- 
pany appears  from  the  records  kept  by  the  Quebec  &  Lake  St.  John  Railway 
Company  to  have  used  the  said  bridge;  and  the  applicant  company  was  to  be 
responsible  for  its  sbare  of  the  maintenance  and  operation  of  the  said  property 
on  the  same  basis  as  in  effect  between  the  Quebec  &  Lake  St.  John  Railway 
Company  and  the  Quebec  Company. 

During  the  correspondence  in  connection  with  this  application,  a  letter 
of  the  General  Manager  of  the  Canadian  Northern  Quebec  and  the  Quebec  & 
Lake  St.  John  Railway  dated  May  2,  1910— Board's  File  14315— stated  the 
Quebec  &  Lake  St.  John  Railway  Company  was  using  one  engine  and  tender 
of  total  weight  of  267,300  pounds,  and  another  of  269,400  pounds,  while  at  the 
same  time  the  Canadian  Northern  Quebec  Railway  Company  was  using  one 
engine  and  tender  of  total  weight  244,000  pounds,  and  another  of  253,000 
pounds. 

As  was  pointed  out,  it  was  stated  in  evidence  that  the  power  now  being 
used  by  the  Quebec  Company  is  no  heavier  than  it  was  prior  to  the  recon- 
struction of  the  bridge. 

A  special  check  has  been  made  of  the  locomotives  and  electric  cars  of  the 
Quebec  Company  passing  over  the  St.  Charles  River  bridge  from  5.10  a.m.  until 
12  midnight  on  June  7,  1923.  The  average  weight  of  engine  loaded  with  coal 
and  water  was  158,088  pounds,  or,  in  round  numbers,  79  tons.  The  average 
weight  of  engine  light  was  118,205  pounds,  or  59  tons.  There  was  one  electric 
locomotive  weighing  97,400  pounds,  and  the  heaviest  electric  car  moving  over 
weighed  63,000  pounds. 

A  check  for  the  same  period  shows  in  the  case  of  the  Canadian  National 
Railways  weights  loaded  with  coal  and  water  varying  from  194,860  pounds  to 
454,000  pounds.    The  light  weight  averages  223,163  pounds. 

In  his  written  submission,  filed  subsequent  to  the  hearing,  Counsel  for  the 
applicant,  in  controversion  of  the  contention  at  the  hearing  that  tbe  reconstruc- 
tion of  the  bridge  was  necessary  in  order  to  take  care  of  the  heavy  power  of 
the  Canadian  Northern  Quebec  Railway  Company,  quotes  the  statement  at 
the  hearing  of  the  Engineering  representative  of  the  Department  of  Public 
Works.    The  language  quoted  is  as  follows: — 

"  When  the  works  on  the  St.  Charles  River  were  on  tapis,  it  was 
the  intention  to  build  certain  parts  of  the  work  so  that  they  could  be 
used  for  bridge  piers  which  it  was  necessary  at  the  time  to  rebuild,  they 
were  getting  shaky." 

Reference  is  also  made  to  a  report  made  under  date  of  June  30,  1913,  by 
Mr.  W.  P.  Chapman,  Engineer  of  Bridges  of  the  Canadian  Northern  to  Mr. 
D.  B.  Hanna.  At  the  hearing,  there  was  some  question  by  Counsel  for  the 
applicant  of  the  admissibility  of  this  document.  It  is  now  referred  to  in  rebuttal; 
the  document  is  as  follows: — 

"  In  accordance  with  your  instructions,  Mr.  Kingsland  and  the 
writer  met  Chief  Engineer  LeFleur,  District  Engineer  Decarry  and 
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Engineer  Hoare,  in  charge  of  Public  Works,  at  Quebec  on  Wednesday, 
the  25th  inst.,  in  reference  to  St.  Charles  River  improvements  contem- 
plated by  the  Public  Works  Department. 

"  The  Chief  Engineer  made  it  quite  clear  in  a  brief  discussion  that 
the  Department  in  carrying  out  their  plans  proposed  to  provide  a  new 
substructure  sufficient  to  accommodate  two  .new  double  track  Lift  Bridges 
for  the  steam  railway  across  their  proposed  Locks  1  and  2,  and  two  fixed 
spans  across  two  proposed  waste  weirs — also  similar  provision  for  a 
double  track  Electric  Railway  and  Highway,  if  so  required  by  the  City 
of  Quebec. 

"  Our  line  of  argument  that  the  Railway  Companies  already  have  a 
bridge  sufficient  to  meet  our  requirements  was  not  well  received  by  the 
officials  of  the  Department,  they  being  well  aware  of  its  capacity  and 
also  of  negotiations  with  the  City  and  Province  contemplating  renewal 
of  same  and  joint  action  with  the  City  of  Quebec. 

"  Chief  Engineer  LeFleur  was  emphatic  in  his  proposition  that  the 
Dominion  Government  would  be  contributing  generously  to  the  railways 
by  building  the  substructure,  and  wished  it  understood  that  the  railways 
must  provide  the  superstructures. 

"  The  writer  pointed  out  to  Mr.  LeFleur  that  at  present  we  are 
operating  our  swing  bridge  with  one  man  night  and  day — that  they  are 
now  asking  us  to  provide  two  separate  lift  bridges  operating  separately 
over  the  two  locks,  which  will  necessitate  double  the  operating  staff,  or 
an  annual  increased  cost  of  operating  of  $2,000.  Also,  that  the  two  spans 
for  waste  weirs  were  purely  part  of  the  Government  requirements,  the 
superstructures  for  which  should  be  provided  by  the  Department.  Mr. 
LeFleur  did  not  fall  in  with  this  view.  He,  however,  subsequently  inti- 
mated that  possibly  that  item  might  be  reconsidered  by  the  Minister  at 
Ottawa.  This  item,  if  allowed,  would  mean  a  saving  to  the  Railway 
Companies  of  $25,000. 

"  Two  plans  of  Lift  Bridges  to  meet  the  Government  requirements 
were  submitted  by  us.  These  wrere  prepared  for  us  from  similar  data 
by  the  Scherzer  Rolling  Lift  Bridge  Co.,  Chicago,  and  the  Strauss  Bascule 
Bridge  Co.,  Chicago.  Both  plans  were  carefully  looked  over  by  the 
Government  officials,  and  they  were  unanimously  in  favour  of  the  Scherzer 
design. 

"  The  estimates  of  the  two  separate  designs  were  prepared  from 
figures  presented  by  the  Scherzer  and  Strauss  companies  for  their  respective 
designs,  and  without  amending  the  designs  the  cost  is  slightly  in  favour 
of  the  Scherzer.  Should  you  favour  the  Strauss  design,  important  changes 
and  modifications  would  be  necessary  at  further  increased  cost,  to  make 
it  satisfactory. 

"Mr.  LeFleur's  final  request  was  for  a  plan  from  the  railway  companies 
at  the  earliest  possible  date  outlining  what  was  required  to  support  the 
new  superstructures  to  enable  their  contractors  to  start  work.  Owing  to 
the  magnitude  of  the  work,  it  is  not  expected  that  they  will  be  ready  for 
the  steel  superstructure  work  under  two  years. 

"  The  estimated  cost  of  steel  wTork  for  two  Double  Track  Lift  Bridges 
over  Locks  1  and  2,  and  two  Double  Track  Fixed  Spans  over  Waste  Wiers, 
as  per  plans  submitted,  and  necessary  changes  in  tracks  is  $120,000  divided 
between  the  Q.  &  L.  St.  J.  Ry.,  C.  N.  Q.  Ry.,  and  Q.  L.  &  P.  Co.,  would 
be  $40,000  each  company.  In  the  event  of  the  city  of  Quebec  joining 
and  requiring  double-track  structures  for  Electric  Railway  and  Highway, 
and  one  6-foot  Bracket  Sidewalk,  the  cost  would  be  increased  approxi- 
mately $100,000,  or  total  of  $220,000. 
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"  The  following  day.  we  were  able  to  interview  the  Mayor  of 
Quebec  in  the  matter,  the  result  of  which  was  that  he  intimated  the  city's 
willingness  to  contribute  25  per  cent  only  of  the  whole  cost,  or,  say, 
$55,000  each  for  the  Q.  &  L.  St.  J.  Ry.,  the  C.  N.  Q.  Ry.,  and  Q.  L.  &  P. 
Co.,  and  City  of  Quebec. 

"  The  Provincial  Government  was  not  represented,  but  it  is  believed 
that  possibly  a  grant  of  $25,000  might  be  expected. 

"  From  this  you  will  see  that  the  city's  share  should  be  in  the 
neighbourhood  of  $100,000  to  cover  whole  cost  of  their  bridge,  as  it 
cannot  be  said  that  the  railway  companies  will  benefit  by  contributing 
to  a  highway  bridge.  The  sum  of  $100,000  was  mentioned  at  interview  as 
the  proper  share  the  city  should  contribute. 

"  Mr.  Matthews,  of  the  Q.  L.  &  P.  Co.,  was  seen  later  and  intimated 
that  his  company  would  likely  join  the  railway  companies  in  their 
proposition. 

"  Copies  of  plans  of  Lift  Bridges  as  submitted  herewith  also  general 
outline  elevation  of  total  structure. 

"  To  remove  any  doubt  there  might  be,  the  writer  saw  the  District 
Engineer,  Transcontinental  Railway,  and  was  given  to  understand  that 
their  terminal  plans  would  not  interfere  with  our  present  location  across 
the  St.  Charles  River. 

"  Sgd.   W.  P.  Chapman, 

'*  Engineer  of  Bridges. 
"  P.S. — For  your  information,  I  may  add  that  our  original  layout  for 
renewal  and  providing  for  four  track  bridge  as  discussed  with  the  Mayor 
of  Quebec  last  year  was  estimated  to  cost  $375,000  as  against  $220,000 
following  the  present  Government  plans.  The  difference  may  be  con- 
sidered as  approximate  amount  of  cost  of  substructure  and  approaches 
proposed  to  be  undertaken  and  maintained  by  the  Department  of  Public 
Works." 

Counsel  for  the  applicant  relies  upon  this  document  as  contributing  evidence 
on  various  points.    In  summary  form,  these  are: — 

(1)  substantiation  of  the  dangerous  condition  of  the  bridge; 

(2)  the  fact  that  the  Quebec  Company  had  knowledge  tbat  the  bridge 
was  to  be  reconstructed; 

(3)  that  the  bridge  was  being  reconstructed  under  pressure  from  the 
Department,  and  that  the  reconstruction  was  resisted  by  the  Canadian 
Northern  Quebec  Company; 

(4)  that  a  representative  of  the  Quebec  Company  had  been  seen  subse- 
quent to  the  interview  between  the  Engineer  of  the  Canadian  Northern  and 
the  Chief  Engineer  of  the  Department  of  Pulic  Works;  and  that  Mr. 

Matthews,  of  the  Q.  L.  &  P.  Co  intimated  that  his  company 

would  likely  join  the  railway  companies  in  their  proposition. 

(5)  It  is  further  submitted  by  Counsel  for  the  applicant  that  the 
work  was  done  in  accordance  with  the  terms  of  an  Order  in  Council  and 
that  it  is  not  in  order  for  the  Quebec  Light  &  Power  Company  to  state 
before  the  Board  that  they  were  ignorant  of  its  terms.  Ignorance  of  the 
law  is  no  excuse  and  the  Order  in  Council  is  binding,  and  is  deemed  to  have 
been  brought  to  the  attention  of  all  persons  affected  by  it. 

The  bridge  referred  to  in  Mr.  Chapman's  report  was  discussed  at  a  time 
antedating  the  filing  of  the  plans  to  which  reference  has  already  been  made.  It 
would  appear  from  the  discussion  that  it  was  to  be  a  combined  railway  and 
highway  traffic  bridge,  a  type  which  is  not  concerned  in  the  present  application. 
It  would,  by  inference,  appear  that  whatever  discussion  took  place  then  was 
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related  to  a  bridge  capable  of  such  joint  user.  It  is,  further,  to  be  noted  that  as 
a  result  of  this  anticipated  joint  user,  reference  was  made  to  participation  in 
cost  not  only  by  the  railway  companies  but  by  the  city  of  Quebec  and  the 
province  of  Quebec. 

The  Board  is  asked  to  deal  with  the  apportionment  of  cost  of  a  portion  of 
the  substructure  and  of  the  new  superstructure.  The  Board  has  before  it  evi- 
dence, which  on  the  present  record  has  not  been  contradicted,  that  so  far  as  the 
Quebec  Company  is  concerned  the  bridge  was  satisfactory  for  the  "  power  "  it 
was  using  before  reconstruction  took  place.  It  was  testified  that  it  was  using 
no  heavier  "  power  "  now  than  it  did  before  the  reconstruction. 

The  apportionment  of  cost  must,  it  seems  to  me,  take  cognizance  of  the 
condition  of  the  bridge  in  relation  to  the  type  of  "  power  "  which  the  Quebec 
Company  was  at  the  time  using,  and  the  effect  on  the  structure  of  said  type  of 
"  power."  The  Board  had  not  the  advantage  of  hearing  evidence  on  this  either 
from  the  applicant  or  from  the  engineering  branch  of  the  Department  of  Public 
Works,  or  from  Colonel  Monsarrat. 

The  check  of  rolling  stock  above  referred  to  may  be  considered  in  this 
connection.  Until  evidence  is  before  the  Board  which  would  satisfactorily 
enable  an  opinion  to  be  expressed  as  to  whether  the  former  bridge  was  unsafe 
so  far  as  the  weight  of  the  rolling  stock  used  by  the  Quebec  Company  was  con- 
cerned, it  does  not  apear  that  action  by  way  of  apportionment  as  asked  can  be 
taken 

June  22,  1923. 

Deputy  Chief  Commissioner  Nantel  concurred. 

Commissioner  Rutherford  while  unable,  on  account  of  illness,  to  participate 
in  the  preparation  of  the  Judgment  expressed  his  agreement  in  the  conclusion. 


Application  of  Canadian  Car  Demurrage  Bureau,  Western  Lines,  Winnipeg,  for 
interpretation  of  Canadian  Car  Demurrage  Rules  Nos.  2,  3  and  4- 

File  No.  1700.256 

REPORT  OF  W.  E.  CAMPBELL,  CHIEF  TRAFFIC  OFFICER  OF 

THE  BOARD 

The  Canadian  Car  Demurrage  Bureau,  Western  Lines,  Winnipeg,  wrote  the 
Board  under  date  of  April  9,  1923,  as  follows: — 

"  Rule  2,  section  A,  reads  as  follows: — 

a  Notice  shall  be  sent  or  given  the  consignee  by  the  carrier  in 
writing,  or  as  otherwise  agreed  to  in  writing  by  carrier  and  consignee, 
with  all  despatch  after  arrival  of  the  car  and  billing;  such  notice  to  show 
the  point  of  shipment,  car  initials  and  number  and  the  contents,  also  the 
initials  and  number  of  the  original  car  if  transshipped  in  transit.  If 
notice  is  mailed  the  consignee  shall  be  held  to  have  been  notified  at  7 
o'clock  a.m.  following  the  date  of  mailing. 

The  carrier  shall  notify  the  consignee  or  his  carter  on  application 
where  his  car  has  been  placed  for  unloading.  Any  time  lost  to  the 
consignee  by  default  of  the  carrier  in  giving  such  information  shall  be 
added  to  the  free  time  allowance." 
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Rule  4,  section  C,  reads: — 

"  On  cars  held  for  unloading,  time  shall  be  computed  from  the  first 
7  a.m.  following  placement  on  public  delivery  tracks,  provided  notice 
of  arrival  has  been  sent  or  given  to  the  consignee." 

In  conformance  with  the  provisions  of  the  sections  of  the  rules  quoted 
above,  it  has  been  the  practice  with  the  carriers  in  Western  Canada,  in 
all  cases  where  a  consignee  is  not  served  by  private  siding  and  who 
unloads  his  cars  on  public  delivery  tracks,  to  compute  the  free  unloading 
time  of  forty-eight  hours  from  the  first  7  a.m.  following  placement,  pro- 
vided notice  of  arrival  has  been  sent  or  given. 

The  Kaministiquia  Lumber  Company  at  Fort  William,  Ont.,  is  not 
served  by  a  private  siding.  All  cars  consigned  to  them  are,  on  arrival, 
placed  on  public  delivery  tracks  and  unloaded  there.  They  have  taken 
exception  to  this  Bureau's  interpretation  of  the  sections  of  the  rules 
quoted,  contending  that  inasmuch  as  they  are  not  served  by  private 
siding  they  are  entitled,  under  the  provisions  of  rule  3  (a),  subsection  2, 
to  twenty-four  hours  additional  time  to  give  orders  for  special  placement 
and  that  the  carriers  are  not  justified  and,  in  fact,  cannot  deprive  them 
of  this  additional  time,  notwithstanding  that  no  orders  for  special  place- 
ment are  given  or  contemplated.  Rule  3,  subsection  2,  in  reference  to 
free  time  allowance,  reads  as  follows: — 

"  In  the  case  of  the  consignee  not  served  by  private  sidings  or 

industrial  interchange  tracks,  to  give  orders  for  special  placement." 

This  Bureau  submits  that  the  Kaministiquia  Lumber  Company  is  not 
entitled  to  twenty-four  hour  allowance  covered  by  subsection  2,  rule  3, 
when  cars  are  unloaded  on  public  delivery  tracks,  where  they  are  custom- 
arily placed  by  carriers,  for  the  reason  that  no  orders  for  special  place- 
ment are  given,  or  intended  to  be  given,  and  because,  as  set  forth  in 
section  A,  rule  3,  no  necessity  exists  for  the  additional  allowance,  and 
further,  that  these  consignees  are  only  entitled  to  forty-eight  hours  free 
time  from  the  first  7  a.m.  following  placement,  as  provided  for  under 
the  provisions  of  rule  4  section  C.  This  Bureau,  however,  readily  con- 
cedes that  the  Kaministiquia  Lumber  Company  is  entitled  to  twenty-four 
hours  where  placing  is  desired  at  another  private  siding  or  at  a  public 
delivery  track  other  than  that  customarily  used  by  them. 

This  Bureau  respectfully  requests  that  the  Board  advise  if  our  inter- 
pretation of  the  rules,  as  outlined  in  paragraph  3  of  this  letter,  is  correct." 

For  the  purpose  of  having  the  submissions  of  both  parties  before  the  Board 
before  rendering  a  ruling,  the  Secretary  wrote  to  the  Kaministiquia  Lumber 
Company,  Fort  William,  on  April  24,  as  follows: — 

"  At  the  direction  of  the  Board,  I  enclose  you  herewith  a  copy  of 
a  letter,  dated  April  9,  1923,  from  the  Canadian  Car  Demurrage  Bureau, 
Winnipeg,  which  relates  to  a  difference  of  opinion  which  has  apparently 
arisen  between  the  Demurrage  Bureau  and  your  company  with  respect 
to  the  proper  interpretation  of  car  demurrage  rules  2,  3  and  4.  I  am 
further  directed  to  ask  that  you  advise  if  the  letter  in  question  fairly 
and  correctly  sets  out  the  facts  of  the  case  and  if  you  are  agreeable  to 
the  Board's  giving  a  ruling  on  said  statement  of  the  case;  if  not,  to 
receive  any  submissions  you  have  to  make  in  the  matter  prior  to  the 
Board's  rendering  a  ruling  therein." 

The  letter  of  the  Kaministiquia  Lumber  Company,  dated  July  5,  reads: — 

"  We  have  your  letter  to  hand  of  July  3,  calling  our  attention  to  the 
fact  that  we  did  not  answer  your  letter  of  April  24.    We  might  say  that 
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in  answer  to  your  letter  of  the  24th,  we  do  not  approve  of  your  decision. 
We  are  taking  as  an  example, — 

"  Two  parties  have  cars  coming  into  Fort  William.  We  will  call 
them  A  and  B.  Both  A  and  B's  cars  are  spotted  on  the  local  track.  Both 
parties  are  notified  about  them.  After  the  cars  have  been  spotted  for 
24  hours,  A  notifies  the  railway  company  that  he  wants  his  car  switched 
to  another  spur. 

"  In  the  meantime,  B  has  been  unloading  his  car  during  the  24  hours 
that  it  had  been  spotted.  He  continues  unloading,  and  he  has  everything 
out  of  the  car  within  the  48  hours.  A  still  has  48  hours  to  unload  his 
car,  after  having  it  removed  from  a  local  track,  being  placed  there  for 
24  hours. 

"  We  claim  that  we  have  just  as  much  right  to  take  72  hours  to  unload 
our  cars  (we  will  call  ourselves  B)  as  what  A  has,  and  we  have  caused  the 
railway  company  no  expense  for  switching  charges.  A  has  probably  cost 
them  $10. 

We  think  that  if  you  will  look  at  this  from  an  unbiased  stand- 
point, no  matter  what  rules  you  have  that  govern  unloading  of  cars,  you 
will  readily  see  that  our  argument  is  surely  right. 
"  We  trust  we  have  explained  ourselves  fully." 

The  second  sentence  in  the  Kaministiquia  Lumber  Company's  letter,  reading; 
"  We  might  say  that  in  answer  to  your  letter  of  the  24th.,  we  do  not  approve 
of  your  decision  ",  is  not  understood,  as  the  Board  certainly  gave  no  decision 
in  its  letter  of  April  24,  but,  on  the  other  hand,  clearly  requested  that  the 
Lumber  company  make  its  submissions  in  case  it  felt  the  submission  from  the 
Demurrage  Bureau  did  not  fairly  and  clearly  set  out  the  facts  of  the  case. 

The  point  raised  by  the  lumber  company  is  not  new,  having  been  threshed 
out  in  previous  hearings  before  the  Board  when  the  working  and  provisions  of 
the  demurrage  rules  were  under  consideration.  Demurrage  Rule  3,  which  pre- 
scribes free  time  allowances,  provides,  in  section  (c),  48  hours  (two  days)  free 
time  (exclusive  of  Sundays  and  legal  holidays)  for  loading  and  unloading  all 
commodities.  Section  (a)  of  this  rule  provides  for  certain  other  free  time  allow- 
ances, as  follows: — 

"  Twenty-four  hours  (one  day)  after  notice  of  arrival  (exclusive  of 
Sundays  and  legal  holidays)  shall  be  allowed  for  any  or  all  of  the 
following  purposes,  if  necessary: — 

(1)  For  clearing  customs. 

(2)  In  the  case  of  the  consignees  not  served  by  private  sidings 
or  industrial  interchange  tracks,  to  give  orders  for  special  placement. 

(3)  For  reconsignment  or  reshipment  in  same  car. 

(4)  When  cars  are  held  in  transit  for  inspection  or  grading,  or 
are  stopped  in  transit  to  complete  loading,  to  partly  unload,  or  to 
partly  unload  and  partly  reload,  when  such  privilege  of  stopping  in 
transit  is  allowed  in  the  tariffs  of  the  carriers." 

In  other  words,  section  (a)  provides  24  hours  free  time,  if  necessary,  for  certain 
specifically  described  purposes,  while  section  (c)  provides  for  48  hours  free  time 
for  loading  or  unloading. 

The  lumber  company  argues  that  because  some  consignees  may  find  it 
necessary  to  give  orders  for  special  placement  under  the  provisions  of  section 
(a),  subsection  2,  and  are  allowed  24  hours  free  time  for  this  purpose,  which, 
added  to  the  48  hours  free  time  for  unloading  makes  a  free  time  allowance  of 
72  hours  in  all,  then  the  consignee  not  requiring  to  give  orders  for  special  place- 
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men!  should  be  allowed  to  take  72  hours  to  unload  as  he  has  held  the  car  no 
longer  than  the  consignee  who  gave  orders  for  special  placement.  I  cannot  see 
the  force  of  this  argument.  In  the  first  place,  the  additional  24  hours  allowance 
is  made,  not  to  provide  any  additional  unloading  time,  but  only  for  the  purposes 
specifically  named,  and  which  long  experience  has  shown  to  be  actually  required 
by  the  shipping  public;  the  rule  specifically  states  this  24  hours  shall  be  allowed 
if  necessary.  Secondly,  at  the  present  time  all  consignees  are  on  an  absolute 
equality,  as  was  intended,  with  respect  to  the  free  time  allowed  them  for  un- 
loading; they  all  have  the  same  free  time  allowance  of  48  hours.  If  the  views 
of  the  lumber  company  were  to  prevail,  some  consignees  would  have  72  hours 
to  unload  and  others  only  48  hours,  and  this  would  immediately  give  rise  to 
complaint  of  discrimination.  Why  is  the  consignee  of  a  car,  in  respect  to  which 
is  not  necessary  to  clear  customs,  to  give  orders  for  special  placement,  or  to 
reconsign  or  reship  in  same  car,  entitled  to  a  greater  free  time  for  actually  un- 
loading than  is  the  consignee  who  does  find  it  necessary  to  perform  one  or  more 
of  these  functions,  but  is  allowed  no  greater  free  time  for  unloading  than  the 
former?  The  demurrage  rules  provide  a  uniform  free  time  to  all  parties  for 
loading  and  unloading,  also  an  additional  free  time  for  the  performance  of 
certain  specified  functions  which  are  not  a  part  of  the  operation  of  loading  and 
unloading.  Obviously,  if  the  demurrage  rules  were  based  solely  on  the  length 
of  time  a  car  is  held,  there  would  have  been  no  exceptions  or  additional  allow- 
ances, although  it  is  apparent  this  would  work  a  hardship  and  result  in  some 
consignees  having  48  hours  to  unload  while  others  would  be  restricted  to  only 
24  hours.  Further,  one  might  take  the  other  position  and  argue  that  because 
large  receivers,  with  adequate  and  efficient  facilities  for  handling,  load  and 
unload  cars  in  24  hours,  all  others  should  be  restricted  to  24  hours,  because  that 
is  the  maximum  length  of  time  that  many  cars  are  held. 

The  rule  fixing  48  hours  free  time  for  unloading  is  not  here  attacked  per  se. 

With  respect  to  this  24  hours  allowed  to  give  orders  for  special  placement, 
it  may  be  stated  that  when  the  Canadian  Car  Demurrage  Bureau  applied  to  the 
Board  in  1917  on  behalf  of  the  railway  companies  for  approval  of  a  revised  code 
of  car  demurrage  rules,  it  proposed  to  eliminate  the  24  hour  free  time  allowance 
for  giving  orders  for  special  placement,  but  the  Board  found  that  in  fairness 
to  the  public  it  should  be  continued,  and  so  ordered.  The  following  extract 
from  the  Board's  judgment  deals  with  this  matter: — 

URULE  3.  FREE  TIME  ALLOWANCE 

(a)  Twenty-four  hours  (one  day)  after  notice  of  arrival  (exclusive 
of  Sundays  and  legal  holidays)  will  be  allowed  for  any  or  all  of  the 
following  purposes,  if  necessary: — 

(1)  For  clearing  customs. 

(2)  For  reconsignment  or  reshipment  in  same  car. 

(3)  When  cars  are  held  in  transit  for  inspection  or  grading;  stopped 
in  transit  to  complete  loading,  to  partly  unload,  or  to  partly  unload  or 
partly  reload,  when  such  privilege  of  stopping  in  transit  is  allowed  in 
the  tariffs  of  the  carriers. 

(b)  Forty-eight  hours  (two  days)  free-time  (exclusive  of  Sundays 
and  legal  holidays)  will  be  allowed  for  loading  or  unloading  all  com- 
modities. 

EXCEPTIONS 

(1)  Twenty-four  hours  free-time  only  will  be  allowed  for  loading 
grain  at  stations  Port  Arthur  and  west  thereof. 
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(2)  Five  days  free-time  shall  be  allowed  at  Montreal,  and  at  tide 
water  ports,  for  unloading  lumber  and  hay  for  export. 

(3)  Manufacturers,  lumbermen,  miners,  contractors,  and  others,  who 
have  their  own  motive  power  and  handle  cars  for  themselves  or  others, 
shall  be  granted  additional  allowance  of  the  time  necessary  for  them  to 
do  the  switching  to  and  from  the  designated  interchange  tracks,  not  to 
exceed  twenty-four  hours." 

The  adoption  of  the  above  rule  would  work  a  very  radical  change 
in  that  free  time  allowed  for  all  public  team-track  delivery  would  be 
shortened  twenty-four  hours. 

The  rule  submitted  is,  in  effect,  the  American  rule.  The  old  practice, 
in  addition  to  allowing  this  initial  twenty-four  hours  for  the  purposes 
above  set  out,  also  extended  to  the  payment  of  charges  and  the  giving  of 
orders  for  special  placement  or  delivery. 

Conditions  in  Canada  do  not  permit  the  adoption  of  this  proposed 
rule.  While  the  Canadian  Pacific  can  place  cars  on  team-tracks  without 
first  receiving  any  specific  order,  owing  to  the  fact  that  their  terminals 
are  arranged  in  such  a  manner  as  to  permit  this,  the  Grand  Trunk  cannot. 

Under  the  rule  in  the  States,  a  car,  unless  placement  orders  have 
already  been  given,  is  placed  at  any  point  in  the  terminal  where  it  is 
accessible  for  unloading.  Under  the  American  practice,  if  the  consignee 
then  desires  to  have  the  car  spotted  elsewhere,  a  replacement  or  reswitch- 
ing  charge  is  levied. 

Take  the  Grand  Trunk's  position,  for  example.  This  company's 
freight  from  the  west  is  held  at  Mimico,  and  notification  is  given  the 
consignee  when  it  k  there  received.  Placement  in  Mimico  is  not  of  the 
slightest  use  to  the  Toronto  consignee;  it  cannot  in  fairness  be  looked 
upon  as  a  placement  in  fact  for  unloading. 

The  twenty-four  hours  time  now  allowed,  in  my  view,  must  be 
continued.  It  is  impracticable  to  have  one  rule  for  the  Canadian  Pacific 
and  another  rule  for  the  Grand  Trunk;  and  the  general  conditions  forbid 
the  adoption  of  the  rule  as  submitted  in  Canada  in  this  regard. 

In  my  view,  ears  would  not  be  the  more  speedily  released.  The  only 
effect  would  be  to  enable  the  railways  to  exact  further  tolls  from  the 
public.  On  the  other  hand,  the  adoption  of  the  rule  would  be  prone  to 
add  to  existing  congestion.  The  additional  time  is  not  necessary  for 
payment  of  charges, 

I  would,  therefore,  adopt  section  (a)  as  submitted,  and  subsection 
(1),  adding  as  a  new  subsection,  the  following: — 

"  (2)  In  the  case  of  consignees  not  served  by  private  sidings  or 

industrial  interchange  tracks,  to  give  orders  for  special  placement." 

On  the  other  hand,  the  Board  has  endeavoured  to  restrict  this  time  allow- 
ance and  only  provide  for  it  where  necessary.  This  time  allowance  is  not  given 
to  private  siding  owners  for  the  purpose  of  giving  special  placement  orders. 
In  1919  the  Board  made  the  following  ruling.  The  question  submitted  was 
as  follows: — 

"  A  consignee  who  has  two  or  more  private  tracks  connecting  with 
tracks  of  the  railway  at  same  point,  and  upon  which  the  railway  com- 
pany performs  necessary  switching  to  place  and  remove  cars,  advances 
the  opinion  that  he  should  be  allowed  twenty-four  hours  free  time  after 
notice  of  arrival  of  a  car  to  designate  the  particular  track  upon  which 
he  requires  a  car  placed.  Should  the  twenty-four  hours  free  time  be 
granted,  or  should  he  (consignee)  not  be  advised  that  he  should  be  in  a 
position  to  designate  the  track  immediately  car  is  offered  to  him  for 
unloading?" 


108 


RULING 

"  On  the  hearing  of  the  matter  at  the  sittings  of  the  Board  at  Ottawa 
on  Tuesday,  the  21st  of  October,  1919,  the  Board  decided  that  the  rule 
(No.  2),  as  it  stands,  does  not  cover  the  situation  raised;  that  is,  by  way 
of  entitling  a  private  car  owner  to  any  extra  time." 

On  the  submissions  now  before  the  Board  it  is  stated  the  Kaministiquia 
Lumber  Company  unloads  on  public  team  tracks  where  the  cars  are  ordinarily 
placed  by  the  railway  company,  and  that  no  orders  for  special  placement  are 
given.  It  is  therefore  my  opinion  that  the  demurrage  rules  clearly  do  not  either 
by  wording  or  intent  provide  the  additional  twenty-four  hours  covered  by  rule 
3  (a),  subsection  2,  and  that  the  interpretation  of  the  Canadian  Car  Demurrage 
Bureau,  as  outlined  in  its  letter  of  April  9,  herein  quoted,  is  correct. 

Ottawa,  July  10,  1923. 

Chief  Commissioner  Carvell  and  Assistant  Chief  Commissioner  McLean 
concurred  in  the  report,  which  was  adopted  as  the  ruling  of  the  Board. 


Application  of  the  City  of  Montreal,  P.Q.,  for  authority  to  open  and  extendi 
Green  avenue  as  a  level  highway  crossing  over  the  right  of  way  of  the 
Canadian  National  Railways. 

File  No.  30588. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

JUDGMENT 

This  is  an  application  of  the  city  of  Montreal  to  open  up  Green  avenue 
across  the  main  line  of  the  Canadian  National  Railways  (formerly  Grand  Trunk 
Railway),  being  the  first  street  west  of  Atwater  avenue,  in  the  city  of  Montreal. 

According  to  the  evidence  adduced,  there  is  a  public  crossing  at  Atwater 
avenue  and  another  at  Rose  de  Lima  avenue.  The  distance  from  Green  avenue 
to  Atwater  avenue  is  less  than  600  feet,  and  from  Green  avenue,  west  to  Rose  de 
Lima  avenue  about  the  same,  or  possibly  a  few  feet  more. 

Arguments  were  advanced  that  it  would  be  a  convenience  to  school  children 
going  to  a  school,  situate  on  the  west  side  of  Green  avenue  and  between  Green 
avenue  and  Rose  de  Lima  avenue;  and  also  a  convenience  to  people  living 
north  of  the  Grand  Trunk  tracks  in  going  to  church  on  the  corner  of  Atwater 
avenue  and  St.  Patrick  street. 

There  was  also  evidence  that  it  would  be  a  great  convenience  to  merchants 
and  other  people  in  doing  business,  because  Green  avenue  was  the  only  street 
which  went  directly  up  the  hill  under  the  Canadian  Pacific  Railway  Company's 
tracks  at  Westmount. 

While  there  is  something  in  all  of  these  contentions,  yet  I  was  not  seriously 
impressed,  especially  with  the  argument  that  it  would  be  handier  for  people 
going  to  church,  because  now  they  can  travel  east  on  St.  James  street  to 
Atwater  avenue  and  south  on  Atwater  avenue  to  the  church;  whereas,  if  Green 
avenue  were  opened  up,  they  would  travel  south  on  that  avenue  and  easterly  to 
the  church.  As  Atwater  avenue  is  not  parallel  with  Green  avenue,  the  distance 
would  be  shorter  by  Green  avenue  than  by  St.  James  and  Atwater,  but  it  is  so 
little,  amounting  to  perhaps  less  than  two  hundred  feet  altogether,  that  I  do 
not  feel  it  would  be  sufficient  to  justify  opening  up  a  highway  across  four  main 
line  tracks  of  the  Canadian  National  Railways,  which  without  doubt  is  the 
busiest  railway  in  Canada  at  that  point. 
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As  to  the  school  children,  the  same  argument  could  apply,  but  they  could 
travel  west  on  St.  James  street  to  Rose  de  Lima,  and  thence  south,  and  the 
difference  in  the  distance  travelled  would  be  so  little  that  I  do  not  think  it  is 
sufficient  to  justify  the  granting  of  the  application. 

I  realize  the  application  was  supported  by  the  city  of  Montreal  and  by 
many  prominent  people  of  that  city,  including  Members  of  Parliament  and  the 
Legislature,  and  former  Members;  but  when  I  realize  that  Parliament  for  many 
years  has  granted  to  this  Board  the  sum  of  $200,000,  annually,  for  the  purpose 
of  eliminating  level  crossings  existing  prior  to  1909,  I  do  not  think  this  Board 
is  justified  in  opening  up  other  level  crossings,  especially  in  such  a  congested 
area  as  this  location,  for  the  purpose  of  granting  the  small  relief  which  the 
opening  of  this  street  would  afford. 

Therefore,  I  feel  that  the  application  should  be  refused. 

Ottawa,  July  13,  1923. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Nantel,  and  Commissioner 
Lawrence  concurred. 


ORDER  No.  33956 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada, 
hereinafter  called  the  "  Traffic  Association"  under  section  365  of  the 
Railway  Act,  1919,  for  an  Order  approving  a  form  of  release  for  empty 
cream  cans  left  on  station  platforms. 

File  No.  3229C 
Wednesday,  the  25th  day  of  July.  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  at  the  cities 
of  Edmonton  and  Calgary,  in  the  province  of  Alberta,  on  the  26th  day  of  June 
and  10th  day  of  July,  1923,  respectively;  at  Regina,  in  the  province  of  Sas- 
katchewan, on  the  12th  day  of  July,  1923,  and  at  Winnipeg,  in  the  province  of 
Manitoba,  on  the  16th  day  of  July,  1923,  in  the  presence  of  counsel  for  the 
Traffic  Association,  the  Alberta  Dairymen's  Association,  the  United  Farmers 
of  Alberta  and  the  Saskatchewan  Co-operative  Creameries  Limited,  and  upon 
the  evidence  offered  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN. 
Assistant  Chiej  Commissioner, 
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ORDER  No.  33937 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "Applicant  Company,"  under  section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  mileage 
52  5  to  69-4,  Cowichan  Subdivision  of  its  line  of  railway,  in  the  Province 
of  British  Columbia. 

File  No.  29893 

Thursday,  the  26th  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred 
in  by  its  Chief  Engineer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  mileage  52-5  to  69-4  of  its  line 
of  railway,  Cowichan  subdivision,  in  the  province  of  British  Columbia. 

F.  B.  CARVELL. 

Chiej  Commissioner. 


ORDER  No.  33938 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  Applicant  Company,"  for  an  Order  restricting  the 
time  during  which  carloads  of  lumber  and  forest  products  shipped  from 
points  in  the  United  States  to  points  in  Canada  shall  be  held  without 
demurrage  charges  at  rate-basing  points,  awaiting  reconsignment  instruc- 
tions, from  lf.8  hours  (as  required  under  Order  No.  22237  dated  July  18, 
1914)  to  24  hours. 

File  No.  1700.331 

Friday,  the  27th  day  of  July,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Traffic  Officer,  the  com- 
plainants under  the  said  Order  No.  22237  having  been  advised  of  this  applica- 
tion and  having  made  no  objection  thereto, — 

The  Board  orders:  That  Order  No.  22237  dated  July  18,  1914  be,  and  it  is 
hereby,  amended  by  striking  out  paragraph  (3)  of  the  operative  part  thereof, 
and  substituting  the  following  therefor: — 

"  3.  Demurrage  be  charged  and  collected  in  accordance  with  the 
Canadian  Car  Demurrage  rules  upon  any  such  cars  delayed  at  said  rate- 
basing  point  over  24  hours  free  time  awaiting  reconsignment  instructions." 

(2)  That  this  amendment  be  effective  from  the  1st  day  of  August, 

1923 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Ill 


ORDER  No.  33966 

In  the  matter  of  the  application  of  the  Windsor,  Essex  and  Lake  Shore  Rapid 
Railway  Company,  hereinafter  called  the  "  Applicant  Company,"  under 
section  330  of  the  Railway  Act,  1919,  for  approval  of  their  standard 
mileage  freight  tariff  C.R.C.  No.  307,  on  file  with  the  Board  under  file 
No.  28439.8. 

Tuesday,  the  31st  day  of  July,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  filed  in  support  thereof,  no  objec- 
tion to  the  proposed  tariff  having  been  filed  with  the  Board, — 

The  Board  orders:  That  the  applicant  company's  Standard  mileage  freight 
tariff,  C.R.C.  No.  307,  on  file  with  the  Board  under  said  file  No.  28439.8,  be,  and 
it  is  hereby,  approved;  the  said  tariff,  together  with  a  reference  to  this  Order, 
to  be  published  in  at  least  two- consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chiej  Commissioner. 


ORDER  No.  33961 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada 
for  approval  of  supplement  "  E"  to  Express  Classification  for  Canada 
No.  5,  on  file  with  the  Board  under  file  No.  4397.69. 

Wednesday,  the  1st  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  has  been  filed  in  support  of  the  application  and  on 
behalf  of  the  Canadian  Manufacturers'  Association,  the  Montreal  Board  of 
Trade  and  the  Toronto  Board  of  Trade,  and  upon  the  report  and  recommenda- 
tion of  its  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Supplement  "  E  "  to  Express  Classification 
for  Canada  No.  5,  filed  with  the  Board  under  said  file  No.  4397.69,  be,  and  it  is 
hereby,  approved. 

F.  B.  CARVELL. 

Chiej  Commissioner. 


3  1923 

&atltoap  Commissioner*  for  Canaba 
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Application  of  the  Gillespie  Terminal  Grain  Company,  Fort  William,  Ont.,  for 
an  Order  permitting  the  Canadian  National  Railways  to  use  the  existing 
Canadian  Pacific  Kaihvay  Company's  spur  to  the  Gillespie  Elevator, 

File  No.  28944.2 

— and — 

Application  of  the  Canadian  Starch  Company,  Island  No.  2,  Fort  William, 
Ont.,  for  an  Order  under  Section  193,  for  the  use  of  existing  spur  into  the 
company's  property  by  the  Canadian  National  Railways,  the  factory  and 
dock  of  the  company  being  at  present  served  by  connection  from  the 
Canadian  Pacific  Railway. 

File  No.  22317.9 

JUDGMENT 


Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

The  above  cases  were  heard  jointly,  by  agreement,  at  Ottawa,  on  the  20th 
day  of  June,  1923. 

On  the  15th  day  of  March  last,  Mr.  D'Arcy  Scott,  counsel  for  the  Gillespie 
Terminal  Grain  Company  of  Fort  William,  applied  to  this  Board  for  the 
approval  of  a  spur  line  connecting  the  main  line  of  the  Canadian  National 
Railways,  at  Fort  William,  to  the  elevator  of  the  applicants,  on  the  Kaminis- 
tikwia  river  on  Island  No.  2,  at  Fort  William,  and  enclosed  plans  showing  the 
location  of  the  same,  an  investigation  of  which,  however,  disclosed  the  fact  that 
no  new  lines  were  to  be  constructed,  excepting  cross-over  tracks  from  the  old 
Grand  Trunk  Pacific  main  line,  just  a  few  rods  west  of  the  Union  station  at 
Fort  William,  over  the  double  tracks  of  the  Canadian  Pacific  Railway  Com- 
pany, on  to  a  freight  track  on  the  south  side  of  the  main  line,  then  using  exist- 
ing Canadian  Pacific  Railway  tracks  along  the  bridge  over  the  Kaministikwia 
river  until  reaching  the  existing  spur  leading  into  the  Gillespie  Elevator  premises 
and  following  that  into  the  elevator. 

Our  Engineering  Department  claimed  that  the  whole  movement,  excepting 
possibly  for  the  switches  laid  across  the  main  line  of  the  Canadian  Pacific 
Railway,  would  be  on  existing  Canadian  Pacific  Railway  tracks,  a  distance  of 
about  7,147  feet. 
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Copy  of  the  application  was  served  upon  both  the  Canadian  Pacific  and 
Canadian  National  Railways;  and  on  the  10th  of  April,  Mr.  Flintoft,  on  behalf 
of  the  Canadian  Pacific  Railway  Company,  filed  his  answer  as  follows: — 

"  Referring  to  the  application  of  the  Gillespie  Terminal  Grain  Com- 
pany of  Fort  William  for  approval  of  a  spur  line  connecting  the  main 
line  of  the  Canadian  National  Railways  at  Fort  William  with  the  elevator 
of  the  applicants  on  the  Kaministikwia  river  on  Island  No.  2,  Fort 
William. 

"  On  examination  of  the  plan  it  will  be  observed  that  what  the 
applicants  seek  in  this  application  is  in  reality  running  rights  for  the 
Canadian  National  from  a  point  at  or  near  this  company's  station  at 
Fort  William  to  the  switch  leading  across  the  bridge  over  the  Kaminis- 
tikwia river,  and  far  enough  along  this  company's  line  to  enable  the 
applicant  company  to  have  cars  switched  into  its  elevator.  It  is  not  an 
application  for  a  new  spur,  such  as  one  would  infer  from  the  letter  filed. 

"  Our  officials  advise  me  that  it  would  be  quite  impracticable  to 
permit  another  railway  company  to  switch  over  the  tracks  in  question. 
We  have  had  no  request  from  the  Canadian  National  for  any  such 
arrangement,  and  I  submit  that  the  applicant  company  has  no  status 
to  make  the  application. 

"  As  the  Board  is  aware,  that  portion  of  our  yard  at  Fort  William 
through  which  the  Canadian  National  would  have  to  pass  in  order  to 
carry  on  the  switching  operation  sought  by  the  applicant  is  very  busy, 
particularly  during  the  grain  season,  and  it  would  be  quite  impossible  to 
allow  the  switching  engines  of  another  company  to  operate  over  these 
tracks,  especially  during  that  period  of  the  year. 

"  Under  these  circumstances,  I  submit  that  this  application  should 
be  dismissed. 

"  I  have  sent  a  copy  of  this  letter  to  Mr.  D'Arcy  Scott." 

To  this  letter  Mr.  Scott  replied,  under  date  of  May  18,  as  follows: — 

"  Referring  to  Mr  Flintoft 's  letter  to  the  Board  of  April  10,  I  beg 
to  say  that  Mr.  Flintoft  is  right.  What  the  applicants  really  desire  is 
an  order  permitting  the  Canadian  National  Railway  to  use  the  existing 
Canadian  Pacific  Railway  spur  to  the  Gillespie  elevator.  The  Board 
has  power  to  grant  this  order  under  section  193  of  the  Railway  Act. 
Similar  orders  have  been  granted  in  a  number  of  cases  at  Port  Arthur, 
notably,  the  Davidson  &  Smith  Spur,  file  28126.2;  the  Western  Ter- 
minal Elevator  Spur,  file  22317.16;  the  Thunder  Bay  Terminal  Elevator 
Spur,  file  21826.3;  and  the  Parrish  &  Heimbecker  Spur,  file  21826.4. 

"  This,  of  course,  will  carry  with  it  a  proper  connection  and  cross- 
over from  the  Canadian  National  Railways  tracks  to  the  Canadian 
Pacific  Railway  spur  in  question.  This  is  shown  on  the  plan  already 
filed  by  me.  There  will,  of  course,  have  to  be  conditions  fixed  by  the 
Board  respecting  the  use  of  the  spur  in  question  by  the  Canadian 
National  Railway.  I  submit  that  the  terms  set  out  in  the  Thunder 
Bay  Terminal  Elevator  Company  Order,  No.  23756,  of  the  11th  of 
August  last,  or  the  Parrish  &  Heimbecker  Order,  No.  23757,  also  of  the 
11th  of  August  last,  contain  reasonable  conditions  which  might  be  adopted 
in  this  case. 

"  As  this  matter  has  been  standing  for  some  time,  and  as  it  is  desir- 
able that  it  should  be  disposed  of  before  the  summer,  I,  beg  to  ask  that 
it  be  set  down  to  be  heard  at  the  sittings  of  the  Board  in  Ottawa  on 
Tuesday,  the  5th  of  June  next. 

"  I  am  sending  a  copy  of  this  letter  to  Mr.  Flintoft  and  to  Mr. 
Fraser  for  the  Canadian  National  Railways." 
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In  my  judgment,  the  whole  question  at  issue  is  found  in  these  two  com- 
munications. 

As  I  view  Mr.  Scott's  application,  it  virtually  means  that  upon  the  appli- 
cation of  a  private  corporation,  having  no  rights  to  construct  or  operate  a  rail- 
way, the  Canadian  National  Railways  should  be  ordered  to  operate  their  trains 
over  the  tracks  of  the  Canadian  Pacific  Railway  Company,  and  the  latter  com- 
pany should  be  ordered  to  allow  the  former  to  do  so. 

It  is  true  that  when  this  was  brought  to  Mr.  Scott's  attention  at  the  hear- 
ing, he  modified  his  contention  to  the  extent  that  it  would  be  permissive  in  so 
far  as  the  Canadian  National  Railways  were  concerned. 

In  Mr.  Scott's  reply  of  May  18,  he  claims  the  Board  has  power,  under 
section  193  of  the  Railway  Act,  to  grant  his  application;  and  cites  a  number  of 
cases  decided,  in  recent  years,  at  Port  Arthur  and  Fort  William,  namely:  the 
Davidson  &  Smith  Spur,  the  Western  Terminal  Elevator  Spur,  the  Thundei 
Bay  Terminal  Elevator  Spur,  and  the  Parrish  &  Heimbecker  Spur;  but,  on 
discussion  at  the  hearing,  he  was  compelled  to  admit  that  these  decisions  were 
all  entirely  upon  a  different  principle  than  that  involved  in  this  application. 

In  1913,  the  Government  built  an  elevator  at  Port  Arthur,  upon  the  water 
front,  south  of  the  main  line*  of  the  Canadian  Pacific  Railway,  and  also  south 
of  a  freight  line  of  the  Canadian  National  Railways,  to  which  the  Canadian 
Pacific  Railway  Company  was  allowed  to  switch  cars  across  the  Canadian 
National  Railways  freight  line,  down  to  the  Government  elevator.  Some  time 
afterward,  Davidson  &  Smith  constructed  an  elevator  on  a  spur  branch  of  the 
line  leading  to  the  Government  elevator  and  this  Board  held  that  the  Cana- 
dian Pacific  Railway  Company  should  be  compelled  to  serve  the  Davidson  & 
Smith  elevator,  because  it  would  be  discrimination  if  they  refused  to  do  so  con- 
sidering that  they  were  serving  another  elevator  off  the  same  spur. 

Later  on,  an  order  was  issued  authorizing  the  Canadian  Pacific  Railway 
Company  to  serve  the  Thunder  Bay  Terminal  Elevator  spur  and  the  Parrish 
&  Heimbecker  spur;  but  upon  the  ground  that  both  these  elevators  were  on 
spurs  branching  off  from  the  same  spur  as  that  leading  to  the  Government 
elevator. 

It  is  true  that,  at  the  hearing,  Mr.  Fraser  contended  that  the  Board  was 
wrong  in  its  understanding  of  the  location  of  the  spurs;  but  whether  right  or 
wrong,  the  above  is  the  principle  upon  which  these  orders  were  issued. 

In  so  far  as  the  Western  Terminal  Elevator  spur  is  concerned,  that  was 
entirely  on  the  ground  that  the  industry  was  able  to  secure  the  construction 
of  a  line  from  the  Canadian  National  Railways'  tracks  to  their  own  spur  lead- 
ing into  their  place  of  business,  and  in  no  way  interfering  with  or  touching  the 
Canadian  Pacific  Railway  Company's  tracks  connecting  with  the  same  spur. 

It,  therefore,  seems  that  none  of  these  cases  have  decided  the  same  ques- 
tion involved  herein. 

1  concur  in  Mr.  Flintoft's  contention  that  under  the  first  three  subsections 
of  section  193,  which  have  been  in  existence  for  many  years,  the  use  of  railway 
facilities  of  any  railway  company  can  only  be  ordered,  upon  the  application 
of  another  railway  company,  and  not  upon  the  application  of  a  private 
individual  or  corporation,  and  as  the  Canadian  National  Railways  have  not- 
asked  for  the  right  to  use  the  Canadian  Pacific  Railway  Company's  tracks,  but 
at  the  hearing  opposed  the  application,  I  fail  to  see  where  the  Board  has  jurisdic- 
tion to  grant  the  request,  even  if  it  were  disposed  to  do  so. 

Mr.  Scott  then  attempted  to  invoke  the  provisions  of  subsections  4  and  5 
of  the  same  section.  These  were  added  in  the  revision  of  1919  and  are  clearly 
to  prevent  unnecessary  duplication,  and  the  jurisdiction  of  the  Board  only 
exists  when  there  is  a  proposal  to  construct  a  new  line  of  railway  close  to  or 
in  the  neighbourhood  of  an  existing  railway,  but  no  such  proposal  exists  in  this 
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case;  and,  therefore,  I  fail  to  see  how  these  subsections  can  in  any  way  assist 
the  application. 

While  it  is  not  necessary  to  decide  it  in  this  case,  yet  I  am  convinced  thai 
while  this  Board  has  the  power  to  direct  a  railway  company  to  allow  its  tracks 
and  facilities  to  be  used  by  another  railway  company,  we  have  no  power  to 
direct  a  railway  company  to  use  the  tracks  and  facilities  of  another  railway 
company  against  its  will. 

In  other  words,  section  193  is  only  enacted  for  the  purpose  of  providing  a 
means  by  which  a  railway  coming  into  a  location  or  vicinity  may  use  the  tracks 
of  an  existing  line,  if  it  chooses  to  do  so  and  subject  to  the  approval  of  the 
Board,  either  for  the  accommodation  of  the  public,  or  to  avoid  the  necessity 
of  unnecessary  new  construction;  but  even  then  the  authority  will  be  granted 
upon  such  conditions  as  the  Board  may  consider  reasonable,  and  subsection  3 
specifically  provides  for  compensation  to  the  senior  road,  and  could  this  appli- 
cation be  granted  under  that  section,  the  terms  would  necessarily  involve  com- 
pensation which,  in  my  judgment,  must  be  greater  than  the  five  dollars  switch- 
ing charge  now  paid  by  the  industry,  from  which  they  would  be  relieved  if 
the  application  were  granted;  but  not  for  the  purpose  of  directing  a  railway 
company  to  use  the  tracks  and  facilities  of  an  existing  road,  excepting  to  avoid 
duplication  as  hereinbefore  referred  to. 

In  consideration  of  this  view  of  the  law,  it  is  not  necessary  to  go  into  the 
operating  objections  of  Mr.  Murphy,  but  they  seem  to  me  to  be  very  strong, 
and  I  think  I  would  hesitate  to  order  transfer  and  switching  over  that  portion 
of  the  main  line  of  the  Canadian  Pacific  Railway,  described  as  the  neck  of  the 
bottle,  under  any  circumstances. 

This  application  and  the  evidence  adduced  is  only  another  evidence  of 
the  necessity  of  some  action  being  taken  to  simplify  the  handling  of  grain  at 
the  head  of  the  lakes,  and  I  can  only  trust  that  the  railway  companies  will  be 
able  in  the  near  future  to  work  out  some  scheme  which  is  both  feasible  and 
practicable  to  expedite  the  handling  of  this  very  important  business. 

I  have  not  gone  into  the  details  of  the  application  of  the  Canadian  Starch 
Company,  but  the  law  and  facts  are  exactly  the  same  as  in  the  Gillespie  Ter- 
minal Grain  Company  case. 

Viewing  the  law  as  I  do,  the  application  should  be  dismissed. 

Ottawa,  July  19,  1923. 

Commissioner  Lawrence  concurred. 


McLean,  Assistant  Chief  Commissioner: 

The  application  invokes  and  relies  upon  the  Board's  powers  under  section 
193  of  the  Railway  Act.  It  is  clearly  set  out  in  the  reasons  for  judgment  of 
the  Chief  Commissioner  that  the  provisions  of  the  section  are  not  applicable 
to  what  is  herein  involved.  I,  therefore,  agree  that  the  Board  is  without  power 
to  make  the  order  asked  for. 
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Application  of  the  Rural  Municipality  of  Assiniboia,  Man.,  for  a  rehearing  of 
its  application  for  a  level  crossing  over  the  Canadian  Pacific  Railway 
Company's  tracks  at  Saskatchewan  and  Buchanan  streets,  Municipality 
of  Assiniboia. 

File  31391 

Heard  at  Winnipeg,  July  16,  1923. 
JUDGMENT 

Commissioner  Boyce: 

This  application  has  been  twice  heard  by  the  Board. 

The  proposed  crossing  has  been  carefully  inspected  by  the  Board's  Division 
Engineer,  after  the  first  hearing,  at  Winnipeg,  November  8,  1921,  and  by  the 
Board,  following  the  hearing,  also  at  Winnipeg,  July  16  last. 

After  the  first  hearing  the  Division  Engineer  made  his  report  based  upon 
an  inspection  of  the  locality  on  the  ground,  on  December  3,  1921,  on  which 
inspection  he  was  accompanied  by  Mr.  Flett,  Superintendent  of  the  railway, 
and  by  Mr.  Maddock,  who  is  interested  in  the  subdivision  and  the  principal 
witness  at  the  previous  hearing.  The  recommendation  of  the  Board's  Engineer, 
following  such  examination*,  is  contained  in  the  last  two  paragraphs  of  his 
report,  a  copy  of  which  report  was,  on  December  30,  1921,  sent  to  the  solicitors 
of  the  applicant  municipality  by  the  Board  with  a  request  that  with  the  least 
possible  delay  the  applicant  give  the  Board  an  expression  of  opinion  as  to  the 
desirability  of  the  plan  outlined  in  the  report  in  question,  and  which  recom- 
mendations are  as  follows: — 

"  Considering  the  objection  to  installing  another  crossing  at  Buchanan 
street,  which,  if  put  in,  would  make  three  crossings  in  a  distance  of 
twenty-eight  hundred  feet,  also  to  the  objection  as  to  view  at  this  point, 
and  on  taking  into  consideration  the  inconvenience  to  the  people  who 
reside  in  Parish  Lot  96,  I  would  recommend  that  a  crossing  be  opened 
up  in  line  with  Isbister  street,  and  that  the  existing  road  allowance 
crossing  to  the  west  of  Isbister  street  be  closed.  The  rural  municipality 
of  Assiniboia  to  acquire  a  strip  of  land  of  40  feet  for  a  roadway  just  to 
the  north,  and  parallel  to  the  right  of  way  through  Parish  Lot  95,  which 
roadway  would  join  the  road  allowance." 

"  In  constructing  the  crossing  at  this  point,  it  would  then  give  access 
and  egress  to  the  people  living  in  Parish  Lot  96,  and  another  reason  for 
recommending  the  crossing  at  this  point  is  the  fact  that  Isbister  street 
is  the  main  travel  highway  in  this  vicinity,  the  school,  church,  and  stores 
being  located  near  this  street  to  the  south  of  the  tracks.  It  would  be 
well  for  the  rural  municipality  to  acquire  a  strip  of  land  40  feet  wide  and 
running  parallel  to  the  north  of  the  tracks  through  Parish  Lot  97,  which 
would  give  access  to  the  road  allowance  crossing  to  the  east  of  the  pro- 
posed crossing  at  Buchanan  street.  I  may  say  that  the  view  is  good  in 
all  directions  at  the  proposed  crossing  in  line  with  Isbister  street." 

No  reply  being  received  to  the  Board's  request  of  30th  December,  the 
solicitors  were  written  to  again  on  30th  January  and  on  20th  February,  1922, 
asking  for  a  reply. 
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Under  date  12th  February,  1922,  the  solicitors  of  the  applicant  sent  to  the 
Board  the  following  letter  from  the  secretary-treasurer  of  the  municipality: — 

"Assiniboia,  Man.,  February  16,  1922. 

"  Messrs.  Isbister  &  Morton, 

"  Barristers,  711  Mclntyre  Block, 
"  Winnipeg,  Man. 

"  Dear  Sirs, — 

"  Re  C.P.R.  Crossing  at  Buchanan  Street. 
11 1  beg  to  inform  you  that  your  favour  of  the  2nd  instant,  re  this 
matter  was  considered  by  the  council  and  I  was  directed  to  inform  you 
that  the  council  cannot  concur  in  the  suggestion  made,  that  a  right  of 
way  be  purchased  40  feet  wide  through  Parish  Lot  97  St.  Charles,  north 
of  the  C.P.R.  track,  and  that  the  council  would  abide  by  the  previous 
request  made,  that  a  crossing  be  put  in  opposite  Buchanan  street." 

"  Yours  truly, 

"  Sd.  F.  Ness, 

"  Secretary-Treasurer." 

The  solicitors  were  thereupon  informed,  under  date  of  1st  March,  1922, 
following  the  refusal  of  the  municipality,  as  indicated  in  its  letter  above  quoted, 
to  conform  to  the  recommendation  (above  quoted)  of  the  Board's  Engineer  thai 
the  Board  could  not  see  its  way  clear  to  grant  the  application. 

Under  date  21st  June,  1922,  the  solicitors  of  the  municipality  applied  for  a 
rehearing  on  the  alleged  ground  that  the  municipality  "  was  not  given  (at  the 
hearing)  a  proper  opportunity  of  presenting  its  arguments  against  this  sug- 
gestion (viz.,  that  contained  in  the  report  of  the  Engineer  above  quoted)." 

In  face  of  the  fact  that  a  copy  of  the  Engineer's  report  was  sent  to  the 
solicitors  for  the  applicants  on  30th  December,  1921,  that  they  did  not  reply 
thereto,  that  they  were  again  written  to  asking  reply  on  30th  January  and  20th 
February,  1922,  the  grounds  upon  which  rehearing  was  asked  were  scarcely  ten- 
able, and  the  applicants'  solicitors  were  advised  to  that  effect  under  date  10th 
July,  1922. 

Under  date  26th  September,  1922,  applicants'  solicitors  again  wrote  the 
Board  renewing  their  application  for  rehearing  on  the  representation  that  new 
and  material  evidence  would  be  submitted  at  the  rehearing.  The  Board  asked 
that  the  new  material  evidence  be  submitted  in  writing,  to  which  the  applicants' 
solicitors  replied  that  in  view  of  the  amount  of  material  evidence  to  be  sub- 
mitted and  the  attitude  of  the  council  of  the  applicant  municipality,  who  wished 
to  be  present  at  the  hearing,  they  asked  that  the  matter  be  listed  for  rehearing 
at  the  next  Western  sittings  of  the  Board.  This  was  done  and  the  application 
was  again  heard  at  Winnipeg  on  16th  July  last,  as  before  stated. 

A  member  of  the  council,  the  engineer,  and  the  secretary-treasurer  of  the 
municipality,  Mr.  Maddock — the  original  owner  of  the  subdivision — and  four 
residents  of  the  subdivision,  Leigh,  Caughey,  Webster  and  Smith,  who  were  pur- 
chasers of  lots  in  the  subdivision,  presumably  from  Maddock,  were  called  to 
give  evidence,  and  their  evidence  is  said  to  be  the  new  and  material  evidence  to 
hear  which  the  rehearing  was  granted  by  the  Board.  The  engineer  of  the 
municipality  stated  that  if  this  crossing  at  Buchanan  street  were  opened  up  he 
would  reckon  on  about  seven  people  who  would  use  it.  None  of  the  witnesses 
could  get  the  number  of  people  to  be  served  by  the  crossing,  if  opened,  to  more 
than  ten  or  twelve.  The  engineer  told  us  (p.  2587)  that  one  of  the  reasons  for 
the  difficulty  of  access — occasioning  the  inconvenience  to  such  residents  as  were 
there,  was  that  there  was  not  a  highway  north  of  the  track  leading  to  the  cross- 
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mg,  to  the  east  causing  people  to  trespass  on  the  intermediate  land.  Councillor 
Peter  Brown  said  there  were  as  many  as  four  houses  between  the  railway  and 
Pinkney  street  to  the  north.  He  said  it  would  be  a  big  expense  to  the  muni- 
cipality to  make  the  road  (as  suggested  by  the  Board's  engineer)  and  that  the 
convenience  of  the  people  there  would  best  be  served  by  opening  Buchanan 
street  across  the  railway. 

The  secretary-treasurer  for  the  municipality  said  that  in  his  opinion  the 
council  should  not  be  put  to  the  expense  of  opening  up  a  road  on  the  north  side 
to  give  the  residents  a  crossing  at  Isbister  street  as  recommended  by  the  Board's 
engineer.  The  evidence  of  the  four  witnesses  mentioned  was  confined  to  the 
inconvenience  of  access,  and  to  the  desirability  of  having  the  crossing  opened  to 
serve  the  residents  there.  I  do  not  regard  any  of  this  evidence  as  new  and 
material  evidence.  Its  nature  is  clearly  such  that  if  it  had  all  been  before  the 
Board  at  the  first  hearing  it  would  not  have  any  effect  upon  the  opinion  of  the 
Board's  engineer  when  he  made  his  report,  or  upon  the  Board's  decision  to  adopt 
that  report.  It  tended  to  emphasize  the  previous  evidence  by  multiplication  of 
witnesses,  but  in  my  opinion  went  no  further.  To  my  mind  the  evidence  entirely 
confirmed  the  engineer's  report  and  the  judgment  of  the  Board  thereon. 

I  would  therefore  find  that  no  new  or  material  evidence  has  been  submitted 
by  the  applicants  on  the  rehearing  to  warrant  any  change  in  the  Board's  decision 
upon  the  former  hearing,  as  before  set  out,  and  which  decision  will  therefore 
stand  as  the  decision  of  the  Board. 

The  applicant  should  realize  that  in  the  circumstances  presented,  it  is 
seeking  by  this  application  to  impose  upon  some  one  else  a  duty  which  rests 
with  itself,  namely,  that  of  providing  suitable  roads  for  convenience  of  access  to 
its  inhabitants.  If,  in  its  opinion,  the  cost  of  providing  the  road  as  recom- 
mended by  the  Board's  engineer  is  wholly  disproportionate  to  the  number  of 
people  who  would  use  it,  and  I  think  that  proposition  is  clearly  established,  no 
good  purpose  could  possibly  be  served  by  endeavouring  to  shift  the  responsibility 
upon  this  Board  to  provide  ingress  and  egress  by  a  method  which  would  involve 
expense,  increase  danger,  impede  traffic  and,  at  best,  serve  but  ten  people  who 
could  be  as  well  served  with  existing  crossings  if  the  municipality — the  applicant 
— would  open  a  road  for  them. 

I  am  confirmed  in  the  opinion  that  the  previous  decision  of  the  Board,  in 
adopting  the  report  of  its  engineer,  afforded  the  best  means  of  satisfying  the 
complaint,  after  a  careful  inspection  of  the  locality.  If  the  municipality  will 
not  adopt  it,  the  persons  aggrieved  are  its  ratepayers,  and  have  their  remedy. 

That  decision  will  now  stand.  This  application  for  rehearing  will  be  dis- 
missed. 

Ottawa,  August  8,  1923. 

Assistant  Chief  Commissioner  McLean: 

Commissioner  Boyce  and  I  have  viewed  the  situation  on  the  ground.  I 
agree  in  the  above  reasons  for  judgment;  and  this  agreement  is  reinforced  by 
the  careful  inspection  we  made  of  the  locality. 
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Application  of  the  City  of  Saskatoon  for  an  Order  closing  that  portion  of 
Spadina  Crescent  lying  between  First  avenue  and  avenue  A,  in  the  City 
of  Saskatoon,  for  the  construction  of  a  footpath  along  the  north  bank 
of  the  South  Saskatchewan  river  between  the  said  avenues  and  directing 
the  Qu'Appelle,  Long  Lal:e  &  Saskatchewan  Railroad  and  Steamboat 
Company  and  C.N.  Rys.  to  permit  pedestrians  to  have  reasonable  use  and 
passage  over  the  right  of  way  as  may  be  convenient  and  necessary  to 
obtain  access  to  the  foot  attachment  to  the  compamfs  bridge  over  said 
river,  or  in  the  alternative  to  provide  access  to  said  cinder  path  by  a 
crossing  at  rail  level  over  its  railway  tracks  (Goose  Lake  Branch)  at 
avenue  A.  and  to  connect  said  footpath  east  and  west  of  the  bridge  by 
carrying  same  under  the  bridge. 

File  19609.1 

Heard  at  Saskatoon,  June  25,  1923 
JUDGMENT 

Commissioner  Boyce: 

The  application,  stated  to  be  made  under  section  257  of  the  Railway  Act, 
is  based  upon  and  desires  enforcement  of  certain  of  the  terms  of  an  agreement, 
entered  into  between  the  Qu'Appelle,  Long  Lake  and  Saskatchewan  Railroad  and 
Steamboat  Company  and  the  Canadian  Northern  Railway  Company  (of  which 
companies  the  Canadian  National  Railways  is  successor)  and  the  city  of 
Saskatoon,  dated  November  25,  1910,  with  reference,  generally,  to  the  construc- 
tion of  a  subway  north  of  Spadina  Crescent,  and  under  the  railway,  in  the  city 
of  Saskatoon. 

The  clauses  of  that  agreement  relied  upon  by  the  city  as  the  basis  of  this 
application  are  as  follows: — 

"  2.  It  was  a  term  of  this  agreement  that 

1  f*  The  city  will  fort  li with  duly  close  up  and  stop  up  and  keep 
closed  and  stopped  up  that  portion  of  Spadina  Crescent  crossed  by 
the  company's  right  of  way,  providing,  however,  that  due  provision 
is  to  be  made  for  access  by  the  travelling  public  to  the  footbridge 
attached  to  the  company's  bridge  over  the  south  branch  of  the 
Saskatchewan  river.'' 

"  3.  It  was  a  further  term  of  the  said  agreement  that 

"  The  company  will  at  all  times  hereafter  permit  the  public  to 
have  such  reasonable  use  of  and  passage  over  the  said  right  of  way 
as  may  be  convenient  and  necessary  for  obtaining  access  to  the  said 
footbridge,  and  will  permit  the  city  to  do  all  such  work  upon  the 
same  as  may  be,  in  the  opinion  of  the  Board  of  Works  of  the  said 
city,  required  for  the  convenience  and  safety  of  the  public  in  the 
approach  of  the  said  bridge." 

The  city  avers  its  own  performance,  as  far  as  has  been  possible,  of  the 
agreement,  its  readiness  and  willingness  to  carry  out  its  obligation  thereunder 
in  so  far  as  they  exist  under  the  agreement  in  connection  with  the  covenants  of 
the  railway  relied  upon  as  above,  and  asks  the  Board  for  an  Order  u  closing  that 
portion  of  Spadina  Crescent  lying  between  First  avenue  and  avenue  A  in  the 
said  city;  for  the  construction  of  a  cinder  footpath  along  the  north  bank  of  the 
South  Saskatchewan  river  between  the  said  avenues  and  directing  the  Qu'Appelle, 
Long  Lake  and  Saskatchewan  Railroad  and  Steamboat  Company  and  Canadian 
National  Railways — successors  to  the  Canadian  Northern  Railway  Company  who  | 
control  and  operate  the  first-mentioned  company's  railway — to  permit  pedes- 
trians to  have  reasonable  use  of  and  passage  over  the  right  of  way  as  may  be 
necessary  to  obtain  access  to  the  foot  attachment  to  the  company's  bridge  over 
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the  said  river,"  or  in  the  alternative,  directing  the  railway  to  provide  access  to 
the  cinder  path  by  a  crossing  at  rail  level  over  its  railway  tracks  (Goose  Lake 
Branch)  at  avenue  A,  and  to  connect  that  footpath  east  and  west  of  the  bridge 
by  carrying  the  same  under  the  bridge. 

Since  the  Canadian  National  Railways  took  over  the  Grand  Trunk  Pacific 
the  traffic  of  the  latter  railway  has  been  diverted  in  and  out  of  the  city  over 
the  bridge  in  question,  considerably  increasing  traffic  over  the  bridge  to  an 
extent  probably  not  contemplated  when  the  agreement  of  1910  was  made. 

The  wooden  bridge  in  existence  when  the  agreement  was  made  has  been 
replaced  by  a  steel  structure,  and  the  city,  with  the  consent  of  the  railway 
company,  provided  a  steel  attachment  thereto  for  pedestrian  traffic,  but  the 
increase  in  railway  traffic  is  such  that  the  railway  company  now  insists  that 
in  the  interest  of  public  safety  the  approach  to  this  bridge  for  pedestrian  traffic 
from  the  West,  should  be  closed,  and  that  traffic  brought  under  the  subway 
from  avenue  A,  by  a  sidewalk  to  First  avenue,  south  along  First  avenue  to  the 
foot  path  provided  on  the  south  side  of  Spadina  Crescent  to  the  foot  bridge 
attached  to  the  railway  bridge,  by  the  city,  with  consent  of  the  railway,  thence 
carrying  the  pedestrian  traffic  south  over  the  bridge. 

An  examination  was  made  by  an  Engineer  of  the  Board,  who  reported, 
September  9,  1922,  generally 'in  favour  of  the  railway's  alternative  suggestion 
and  the  case  so  stood  when  it  came  on  for  hearing  at  Saskatoon  on  September 
9,  1922,  when  it  was  spoken  to  and  adjourned  owing  to  lack  of  sufficient  notice, 
and  was  finally  heard  on  June  25  last. 

The  city  virtually  contended  for  specific  performance  of  the  agreement 
referred  to.  This  would  make  section  35  of  the  Railway  Act  applicable.  I 
question  the  applicability  of  section  257  (the  section  under  which  the  applica- 
tion is  stated  to  be  made  by  the  city)  to  the  conditions  before  us,  and  the 
attitude  of  the  city  in  insisting  upon  the  performance  of  the  agreement,  made 
it  the  more  advisable  to  link  it  up  with  section  35. 

A  railway  crossing  at  grade  being  involved  the  jurisdiction  of  the  Board 
is  not  open  to  question,  and  for  the  same  reason,  the  literal  terms  of  any  agree- 
ment cannot  bind  or  govern  the  discretion  of  the  Board  to  deal  with  the  whole 
question  involved  in  the  interests  of  the  public  and  the  railway  untrammelled 
by  the  exact  conditions  agreed  to  between  the  parties  and  set  out  in  the  agree- 
ment, under  the  general  powers  of  the  Board  both  as  to  crossings  and  public 
safety.  This  is  in  accordance  also  with  any  Order  which  might  be  made 
under  section  35,  where,  after  hearing  such  an  application  (to  enforce  an  agree- 
ment), the  Board  is  empowered  to  "  make  such  Order  as  to  the  Board  may 
seem  reasonable  or  expedient "  in  its  discretion.  The  manner  in  which  such 
agreements  are  dealt  with  by  the  Board  in  the  exercise  of  its  judicial  discretion 
in  applications  of  this  character  is  referred  to  in  the  Board's  Judgment  in  City 
of  Montreal  v.  G.T.R.,  25  C.R.C.,  pp.  448  et  seq. 

The  city  authorities,  through  its  mayor  and  counsel,  met  the  situation 
presented  in  a  broad  and  general  spirit  and  virtually  left  the  whole  situation  for 
the  Board  to  deal  with  in  its  discretion. 

After  carefully  going  over  the  locus  in  quo  with  my  colleague,  the  Assistant 
Chief  Commissioner,  and  the  Division  Engineer  of  the  Board,  immediately  after 
the  hearing,  I  am  convinced  that  it  would  not  be  reasonable  or  expedient,  having 
regard  to  the  interests  of  public  safety,  to  make  any  Order  to  enforce  the  exact 
terms  of  the  agreement  presented  to  us.  The  crossing  at  grade  of  the  Goose 
Lake  Branch  is  highly  undesirable,  as  also  the  tortuous  path  from  avenue  A 
down  to  and  underneath  the  bridge.  The  Engineer  recommends  that,  in  accord- 
ance generally  with  the  contentions  of  the  railway,  the  traffic  from  west  of 
avenue  A  should  be  carried  through  the  subway  and  round  via  First  avenue  to 
the  foot  bridge  as  before  mentioned — which  will  avoid  the  level  crossing  and 
the  undesirable  cinder  path  down  the  river  bank  to  the  bridge.    It  will  involve 
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a  detour  of  about  530  feet  extra  travel,  but  the  200  extra  steps  necessitated  by 
a  pedestrian  following  that  route  are  his  contribution  to  public  safety  and 
convenience,  and  I  feel  sure  will  be  cheerfully  suffered. 

The  suggestion  as  to  another  sidewalk  under  the  subway  (there  is  already 
one  on  the  north  side  of  it)  involves  in  the  opinion  of  the  Engineer,  an  expendi- 
ture of  $750  or  thereabouts.  I  have  doubts  as  to  its  utility.  I  think  the  subway 
is  sufficiently  served  at  present  and  even  though  a  new  sidewalk  were  put  in, 
pedestrians  would  necessarily  have  to  cross  First  avenue  to  reach  the  subway 
and  I  see  little  inconvenience  in  maintaining,  at  least  for  the  present,  the  present 
arrangement.  Should  necessity  in  the  future  arise  in  the  opinion  of  the  city  for 
another  sidewalk,  doubtless  there  will  be  no  difficulty  in  the  city  arranging 
for  it. 

The  plan  outlined  by  the  Division  Engineer  will  therefore  be  approved. 
The  city  will,  under  its  agreement,  close  up  Spadina  Crescent  entirely,  without 
making  any  provision  for  a  cinder  path  from  the  power  house  to  the  bridge. 
There  will  be  no  level  crossing  of  the  Goose  Lake  Branch.  The  city  will,  in^ 
lieu  of  the  cinder  path  from  the  power  house  to  the  bridge,  which  will  be  closed,  * 
provide  and  maintain  a  cinder  path,  as  shewn  on  the  plan,  from  the  east  side 
of  First  avenue  to  and  connecting  with  the  steps  leading  to  the  bridge.  What- 
ever rights  either  party  may  have  under  the  agreement,  except  as  varied  above, 
will  be  undisturbed  by  the  Board's  order.  The  Work  referred  to,  which  is  not 
extensive,  should  be  completed  not  later  than  October  1  next,  and  as  much 
earlier  as  is  possible. 

Ottawa,  August  9,  1923. 

Assistant  Chief  Commissioner  McLean  concurred. 


ORDER  No.  34044 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  11  applicant  company,"  under  Section  276  of  the 
Railway  Act,  1919,  for  leave  to  open  for  the  carriage  of  traffic  its  new 
second  track  from  its  connection  with  the  main  line  at  Burlington  to  the 
north  end  of  the  Swing  Bridge  at  Burlington  Canal,  a  distance  of  2-75 
miles. 

File  No.  32887 

Friday,  the  10th  day  of  August,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  application  and  the  affidavit  of  the  chief  engineer  of  the 
applicant  company  that,  in  his  opinion,  the  said  portion  of  railway  is  sufficiently 
completed  for  the  safe  carriage  of  traffic,  and  upon  the  report  and  recommenda- 
tion of  an  engineer  of  the  Board,  concurred  in  by  its  Assistant  Chief  Engineer,— 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  its  new  second  track  from  its  con- 
nection with  the  main  line  at  Burlington  to  the  north  end  of  the  Swing  bridge 
at  Burlington  canal,  a  distance  of  2-75  miles. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  34037 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada 
for  approval  of  Supplement  "  F  "  to  Express  Classification  for  Canada 
No.  5,  on  file  with  the  Board  under  file  No.  4397.7 1. 

Monday,  the  13th  day  of  August.  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  has  been  filed  in  support  of  the  application  and  on 
behalf  of  the  Canadian  Manufacturers'  Association,  the  Montreal  Board  of 
Trade  and  the  Toronto  Board  of  Trade,  and  upon  the  report  and  recommenda- 
tion of  its  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  Supplement  "  F  "  to  Express  Classifica- 
tion for  Canada  No.  5,  filed  with  the  Board  under  said  file  No.  4397.71,  be,  and 
it  is  hereby,  approved;  the.  said  supplement  to  be  published  as  "  Supplement 
No.  8  to  Express  Classification  for  Canada  No.  5." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34056 

Jn  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  plan  dated  Dauphin,  Manitoba, 
May  9,  1923,  showing  location  of  proposed  station  at  Barrows  Junction, 
in  the  province  of  Manitoba,  in  the  southwest  quarter  of  section  34, 
township  44,  range  28,  west  of  the  principal  meridian;  copy  of  such  plan 
being  on  file  with  the  Board  under  file  No.  28780.15. 

Monday,  the  20th  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantell,  K.C.,  Deputy  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  the  consent  of 
the  Red  Deer  Lumber  Company,  filed;  the  Deputy  Municipal  Commissioner, 
Winnipeg,  having  been  served  with  notice  of  the  application  and  offering  no 
objection  thereto;  and  upon  the  report  and  recommendation  of  the  Board's 
Chief  Operating  Officer, — 

The  Board  orders:  That  the  said  plan  dated  Dauphin,  Manitoba,  May  9. 
1923,  showing  location  of  proposed  station  at  Barrows  Junction,  in  the  province 
of  Manitoba,  in  the  southwest  quarter  of  section  34,  township  44,  range  28,  west 
of  the  principal  meridian,  a  copy  of  such  plan  being  on  file  with  the  Board  under 
file  No.  28780.15,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Canadian  National  Railways  for  authority  to  remove  the 
regular  agent  at  St.  'Norbert,  Manitoba,  and  to  appoint  a  caretaker  to 
look  after  freight  and  keep  the  waiting  room  comfortable  for  passengers. 

File  4205.346. 

Heard  at  Winnipeg,  July  16,  1923. 

JUDGMENT 

Commissioner  Boyce: 

Application  is  made  by  the  railway  company  under  section  179  of  the  Rail- 
way Act,  and  under  General  Order  No.  119  of  the  Board,  for  an  order  authorizing 
the  removal  of  the  regular  station  agent  at  St.  Norbert,  Manitoba,  and  to 
appoint  a  caretaker  to  look  after  the  freight  and  keep  the  waiting  room  com- 
fortable for  passengers. 

The  application  was  based  upon  the  decline  in  earnings  at  this  station, 
the  lack  of  necessity  for  maintaining  this  as  an  agency  station,  and  the  neces- 
sity for  the  practice  of  rigid  economy  by  the  railway  company  by  eliminating 
unnecessary  maintenance  expenses  wherever  possible,  consistently  with  afford- 
ing adequate  service  to  the  public  using  the  railway. 

The  application  with  a  statement  of  the  earnings  for  the  three  fiscal  years, 
1920,  1921  and  1922,  was  duly  served  upon  the  municipality,  which  was  repre- 
sented at  the  hearing  by  its  counsel,  Mr.  P.  J.  Montague. 

The  statements  of  earnings  accompanying  the  application  show  the  fol- 
lowing results: — 

Freight. 

Inwards.      Outwards.      Passenger  Total. 

1920   $11,286  $1,866  $941  $14,093 

1921   9,325  4,524  542  14,391 

1922   5,595  2,452  374  8,421 

A  total  for  the  three  fiscal  years  preceding  the  application  of  $36,905,  or 
an  average  per  year  of  $12,302  in  round  figures. 

It  will  be  observed  that  in  none  of  the  three  years'  earnings  quoted  did  the 
total  earnings  given  amount  to  the  minimum  of  $15,000  required  by  section  4 
of  the  Board's  General  Order  No.  54,  which  reads  as  follows: — 

M  4.  That  all  stations  or  shipping  places,  upon  the  said  lines  of  rail- 
way, from  or  to  which  the  total  freight  and  passenger  earnings  of  the 
65568  125 
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company  for  the  last  fiscal  year,  or  where  the  average  earnings  for  the 
last  three  fiscal  years  amount  to  not  less  than  $15,000,  of  which  $2,000 
shall  represent  inward  traffic,  the  said  railway  companies  shall  forthwith 
construct  and  equip  suitable  and  proper  stations,  not  to  be  below  the 
standard  of  plans  and  specifications  attached,  No.  2,  and  shall  likewise 
forthwith  appoint  and.  continue  a  permanent  agent  at  such  point  or 
points." — 

although  in  each  year  the  earnings  for  inward  traffic  substantially  exceeded  the 
minimum  of  $2,000  required  by  the  above  regulation. 

Mr.  Montague  pointed  out  that  the  figures  for  express  and  telegraph  earn- 
ings had  not  been  given.  These  have  been  furnished  for  1922  since  the  hearing, 
and  the  totals  are  as  follows: — 

Express  Earnings.  Telegraph  Earnings.  Total. 
1922,  January  to  December  inclusive — 

Forwarded   $462  15  Sent   $28  00 

Received                            501  09  Received ....     39  96 

$963  24  $67.96    $1,031  20 

The  addition  of  these  would  increase  the  total  earnings  of  the  year  1922  to 
$9,452.20.  If  the  express  and  telegraph  earnings  for  the  previous  years  1921  and 
1920  had  been  only  equal  to  the  year  of  1922,  which  was  a  year  of  depleted 
revenues,  the  total  earnings  for  these  two  years  would  have  exceeded  the  mini- 
mum of  $15,000  required  under  General  Order  No.  54  to  justify  the  appoint- 
ment and  continuance  of  a  regular  station  agent. 

Among  other  objections,  Mr.  Montague,  for  the  municipality,  pointed  out 
that  this  station  was  used  by  three  railways,  the  applicant  company,  the 
Northern  Pacific,  and  the  Great  Northern  Railways,  and  that  only  the  earn- 
ings of  the  applicants  were  mentioned. 

Mr.  Tisdale,  for  the  applicant,  I  think,  disposed  of  that  feature  by  showing 
that  the  other  railways  had  only  running  rights,  were  not  entitled  to  any  freight 
business,  and  that  the  earnings  shown  were  the  total  earnings  at  the  station. 

The  decrease  in  revenue  for  the  last  fiscal  year  was  not  due  to  temporary 
conditions;  the  position  of  the  station  in  close  proximity — nine  miles — to 
Winnipeg,  and  the  extension  to  St.  Norbert  of  the.  Winnipeg  Street  Railway, 
which  parallels  the  railway  with  a  terminus  at  that  point,  were  factors  which 
Mr.  Montague  admitted  cut  into  the  earnings  of  the  railway  company.  It  is 
therefore  conceded  that  the  fall  in  revenue  for  1922  was  not  due  to  any  tem- 
porary cause,  but  to  conditions  which,  with  the  growth  of  Winnipeg,  and  the 
creation  of  St.  Norbert  as  a  suburb  thereof,  served  by  the  Winnipeg  Street 
Railway,  might  be  expected  to  continue  and  increase  in  the  future,  so  as  to  very 
considerably  detract  from  the  importance  of  the  station  as  to  revenue,  and  as 
to  traffic,  freight  and  passenger,  considerably  reduce  its  use  by  the  public. 

What  has  happened  in  the  decline  of  traffic  at  this  station  is  the  almost 
inevitable  fate  of  stations  similarly  situated,  close  to  a  large  and  growing  city, 
with  extensions  of  its  street  railway  system,  in  competition  with  the  railways, 
and  there  is  no  prospect  apparent,  and  none  represented,  as  to  any  change  for 
the  better  in  the  business  done. 

Mr.  Montague,  however,  presented  to  us  an  argument  that,  irrespective  of 
declining  revenues,  the  station  should  be  maintained  as  an  agency  station, 
because  it  was  the  only  agency  station  in  the  municipality,  which  is,  he  asserts, 
the  largest  rural  or  semi-rural  municipality  adjoining  the  city,  and  has  been 
established  for  many  years;  that  in  addition  to  the  railway  carrying  trade,  the 
railway  has  a  public  service  to  render  in  telegraph  and  express  business,  money 
orders,  etc. 
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There  must  necessarily  be  some  inconvenience  caused  to  some  people  by 
the  removal  of  a  regular  station  agent,  but  that  is  not  the  issue  involved.  The 
question  before  us  is  whether  the  railway  should  be  permitted,  in  view  of  the 
conditions,  location  and  surroundings  of  the  station,  and  of  the  depleted  and 
declining  revenues,  to  remove  its  regular  agent  and  substitute  a  caretaker  in 
his  stead,  thereby  effecting  a  substantial  economy  to  meet  the  decline  in  earn- 
ings, or  whether  it  should,  in  face  of  rapidly  declining  revenues,  be  compelled 
to  maintain  the  agency  at  a  large  expense,  disproportionate  to  the  importance 
of  the  station. 

It  is  true,  as  Mr.  Montague  points  out,  that  this  Board  has  a  discretion 
to  grant  or  refuse  such  an  order,  but  that  discretion  is  a  judicial  one,  to  be 
exercised  with  regard  to  the  particular  circumstances  of  each  case.  The  L.C.L. 
freight  and  express  matter  can  be  handled  by  the  caretaker,  the  money  order 
business  by  a  bank  or  post  office,  and  as  the  telegraph  business  for  the  whole 
of  the  year  1922  only  amounted  to  $67.96,  it  is  not  a  factor  for  consideration 
on  an  application  of  this  kind. 

Since  the  hearing,  the  Inspector's  report  has  been  made;  it  shows  sub- 
stantially the  facts  outlined  above,  viz.,  that  the  street  car  line  between  Win- 
nipeg and  St.  Norbert  draws,  a  large  amount  of  business  heretofore  done  by  the 
railway,  also  that  much  traffic  is  delivered  by  trucks  from  Winnipeg,  thereby 
reducing  railway  revenue  and  the  general  utility  of  the  station.  The  country 
is  a  mixed  farming  one,  and  only  thirteen  cars  of  grain  were  shipped  by  rail 
last  season.  The  principal  business  concerns  in  the  village  consist  of  the  Lord 
Lumber  Company,  four  general  stores,  two  banks,  and  a  garage. 

The  contention  that  an  agent  must  be  maintained  for  train  operating  pur- 
poses on  account  of  the  distance,  twenty-one  miles,  between  Fort  Rouge 
(Winnipeg)  despatching  station  and  the  next  point,  St.  Agathe,  at  which  there 
would  be  an  operator,  if  the  agent  at  St.  Norbert  were  removed,  does  not  seem 
to  me  to  be  pertinent  to  this  application.  It  is  a  matter  of  internal  manage- 
ment of  its  affairs  by  the  railway,  not  a  reason  for  maintaining  an  agent,  where 
an  agent  otherwise  would  not  be  maintained. 

After  carefully  considering  all  the  facts  and  arguments  presented,  I  am 
of  opinion  that  the  order  asked  for  ought  to  be  made,  the  railway  company  to 
be  at  liberty  to  remove  the  agent  on  October  1  next,  upon  appointing  in  his 
stead  a  competent  caretaker  to  perform  the  usual  duties  appertaining  to  such 
position  as  prescribed  by  the  Board. 

The  municipality  will,  of  course,  not  be  precluded  from  making  an  applica- 
tion to  the  Board  to  reappoint  a  regular  agent  at  any  time  that  it  is  able  to 
show  that  the  traffic  earnings  are  sufficient  to  warrant  the  making  of  such  an 
order  under  General  Order  No.  54,  ss.  4,  which  I  have  cited. 

Ottawa,  August  30,  1923. 

Assistant  Chief  Commissioner  McLean  concurred. 
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ORDER  No.  34139 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  in  pursuance  of  the  General 
Order  of  the  Board  No.  119,  dated  January  31,  1914,  for  authority  to 
remove  the  regular  agent  at  St.  Norbert  Station,  in  the  Province  of  Mani- 
toba, and  to  appoint  a  caretaker  to  look  after  freight  and  keep  the 
waiting-room  comfortable  for  passengers. 

File  No.  4205.34G 

Friday,  the  7th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg. 
July  16,  1923,  the  applicant  company  and  the  municipality  of  Fort  Garry 
being  represented  at  the  hearing,  and  what  was  alleged;  and  upon  the  report 
and  recommendation  of  an  inspector  of  the  Board,  concurred  in  by  its  Chief 
Operating  Officer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
granted  leave,  until  further  order,  to  remove  its  station  agent  at  St.  Norbert,  in 
the  province  of  Manitoba,  subject  to  and  upon  the  condition  that  a  caretaker 
be  appointed  to  see  that  the  station  building  is  kept  clean  and,  when  necessary, 
heated  and  lighted  for  the  accommodation  of  passengers  on  the  arrival  and 
departure  of  trains,  and  to  take  care  of  L.C.L.  freight  and  express  shipments. 

S.  J.  McLEAN, 
„  Assistant  Chief  Commissioner. 


ORDER  No.  34059 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Compan,/, 
heremafter  known  as  the  "  applicant  company,"  under  section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  proposed  location  of  its  standard 
A-3  station  at  Whitemouth,  in  the  southwest  quarter  of  section  36,  town- 
ship 11,  range  11,  east  of  the  principal  meridian,  in  the  Province  of  Mani- 
toba, as  shown  in  red  on  the  plan  dated  Winnipeg,  July  6,  1923,  on  file 
with  the  Board  under  file  No.  32895. 

Monday,  the  20th  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  municipality  of  Whitemouth, — 

The  Board  orders:  That  the  proposed  location  of  the  applicant  company's 
standard  A-3  station  at  Whitemouth,  in  the  southwest  quarter  of  section  36, 
township  11,  range  11,  east  of  the  principal  meridian,  in  the  province  of  Mani  - 
toba, as  shown  in  red  on  the  plan  dated  Winnipeg,  July  6,  1923,  on  file  with 
ihe  Board  under  file  No.  32895  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  34062 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  section  188  of  the 
Railway  Act,  1919,  for  approval  of  proposed  location  of  fourth-class 
station  building  at  Vita,  southeast  quarter  of  section  22,  township  2,  range 
7,  east  of  the  principal  meridian,  in  the  Province  of  Manitoba,  as  shown 
on  the  plan  dated  Winnipeg,  June  7,  1923,  on  file  with  the  Board  under 
file  No.  4205.121. 

Monday,  the  20th  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  municipality  of  Stuartburn,  filed, — 

The  Board  orders:  That  the  proposed  location  of  fourth-class  station 
building  at  Vita,  southeast  quarter  of  section  22,  township  2,  range  7,  east  of 
the  principal  meridian,  in  the  province  of  Manitoba,  as  shown  on  the  plan  dated 
Winnipeg,  June  7,  1923,  on  file  with  the  Board  under  said  file  No.  4205.121,  be, 
and  ii  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34067 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  u  applicant  company,"  under  section  188  of  the 
Railway  Act,  1919,  for  approval  of  a  standard  fourth-class  station  build- 
ing at  Ardill,  in  the  Province  of  Saskatchcumn,  as  shown  on  the  plans 
on  file  with  the  Board  under  file  No.  29580. 

Wednesday,  the  22nd  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  the 
rural  municipality  of  Lake  Johnston  No.  102  offering  no  objection,  although 
duly  notified,  as  appears  by  copy  cf  letter  from  counsel  for  the  applicant  com- 
pany to  the  secretary-treasurer  of  the  said  municipality,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  fourth  - 
class  station  building  at  Ardill,  in  the  province  of  Saskatchewan,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  29580,  be,  and  it  is  hereby, 
approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  NTo.  34105 

In  the  matter  of  the  crossing  of  Elgin  Street  by  the  Michigan  Central  Railroad, 
in  the  City  of  St.  Thomas,  in  tJie  Province  of  Ontario,  and  the  considera- 
tion of  the  question  of  the  protection  to  be  provided  thereat. 

File  No.  9437.598 

Saturday,  the  25th  day  of  August,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  oi  its  Chief  Operating  Officer, — 

The  Board  orders:  That,  within  sixty  days  from  the  date  of  this  order, 
the  Michigan  Central  Railroad  Company  install  a  wigwag  signal  on  each  side  of 
its  tracks  at  the  crossing  of  Elgin  street  in  the  city  of  St.  Thomas,  province  of 
Ontario,  in  addition  to  the  bell  already  provided;  twenty-five  per  cent  of  the 
cost  of  installation  to  be  paid  out  of  the  "  Railway  Grade  Crossing  Fund  "  and 
the  remainder  to  be  paid  by  the  railway  company. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34126 

In  the  matter  of  the  Order  of  the  Board  No.  33628,  (Idled  May  4,  1923,  approving 
plan  showing  the  Canadian  National  Railway  Company's  proposed  third- 
class  station  building  at  Fort  Fraser,  in  the  province  of  British  Columbia, 
and  requiring  the  work  to  be  completed  by  the  1st  day  of  September,  1928, 
and  the  application  of  the  company  for  an  Order  extending  the  time  for 
the  completion  of  the  said  station. 

File  No.  18970 

Thursday,  the  6th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report 
of  its  Chief  Operating  Officer, — 

The  Boai^d  orders:  That  the  time  within  which  the  said  station  at  Fort 
Fraser,  in  the  province  of  British  Columbia,  may  be  completed  be,  and  it  is 
hereby,  extended  until  the  1st  day  of  October,  1923. 

S.  J.  McLEAN, 
Assistant  Chiej  Commissioner. 
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ORDER  No.  34141 

(a  the  matter  of  the  application  of  the  Vancouver,  Victoria  and  Eastern  Railway 
and  Navigation  Company,  hereinafter  called  the  "  applicant  company, ,} 
under  section  179  of  the  Railway  Act,  1919,  for  leave  to  change  its 
terminal  facilities  at  Guichon,  in  the  province  of  British  Columbia,  as 
shown  on  the  plan  on  file  with  the  Board  under  file  No.  32884- 

Thursday,  the  6th  clay  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and  the 
report  and  recommendation  of  an  Inspector  of  the  Board,  concurred  in  by  its 
Chief  Operating  Officer, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  change  the  location  of  its  terminal  facilities  at  Guichon,  in  the  province 
of  British  Columbia,  as  shown  on  the  plan  dated  May,  1923,  on  file  with  the 
Board  under  file  No.  32884. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  34142 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  Applicant  Company"  under  section  188  of  thtf 
Railway  Act,  1919,  for  approval  of  station  at  Tionaga,  mileage  125-5  Ruel 
Subdivision,  as  shown  on  the  plan  on  file  with  the  Board  under  file 
No.  32896. 

Thursday,  the  6th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  His  Honour  J.  J.  Kehoe,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  No.  4 
standard  station  at  Tionaga,  mileage  125-5  Ruel  Subdivision,  in  the  province 
of  Ontario,  as  shown  on  the  plan  dated  June  29,  1923,  on  file  with  the  Board 
under  file  No.  32896,  be,  and  it  is  hereby  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


(     MAY  9  1924  ) 
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Application  of  the  Mc Arthur  Engineering  and  Construction  Company,  Limited, 
Guelph,  Ontario,  re  siding  Grand  Trunk  Railway  Company. 

File  24528.4 

Heard  at  Guelph,  Ontario,  June  1,  1923 

Report  of  Mr.  Commissioner  Boyce,  to  the  Board  of  Railway  Commis- 
sioners for  Canada,  After  Hearing  at  Guelph  on  June  1,  1923,  Pursuant 
to  Authority  Conferred  Under  Section  12,  Subsection  (1)  of  the 
Railway  Act. 

The  evidence  taken  and  the  submissions  since  made  are  submitted  herewith 
(Vol.  403,  p.  1286). 

This  matter  was  first  spoken  to,  informally,  by  Mr.  John  Kennedy,  repre- 
senting the  applicants,  in  the  presence  of  Mr.  W.  C.  Chisholm,  K.C.,  counsel 
for  the  railway,  at  a  meeting  of  the  Board,  at  Ottawa,  on  July  5,  1922.  The 
railway  company  had  then  not  been  served,  and  nothing  was  then  done  except 
that  hearing  was  deferred  after  an  informal  discussion,  in  which,  pending  further 
hearing  and  adjudication  upon  all  questions  involved,  and  without  prejudice  to 
the  rights  of  the  railway  company,  Mr.  Chisholm  said  that  applicants  might 
use  the  crossing  in  the  meantime. 

The  application  is  to  establish  and  open  across  the  railway  (Hespeler 
Branch)  a  farm  crossing,  shown  on  the  plan  filed,  in  dotted  lines,  to  the  west 
of  and  in  continuation  of  the  junction  of  Inkerman  street  and  Beechwood 
avenue,  in  the  city  of  Guelph,  into  lot  22— close  to  lot  3— shewn  on  the  plan. 
Neither  of  these  streets— as  will  appear  from  the  plan— is  projected  or  laid  out 
across  the  railway.  They  both  terminate  on  the  east  side  of  the  right  of  way, 
and,  therefore,  any  right  to  cross  the  right  of  way  of  the  railway  is  dependent 
upon  the  title  of  the  applicants  to  such  a  crossing  (under  section  272  or,  to 
the  discretion  of  the  Board  in  such  a  case  exercisable  under  section  273  of  the 
Railway  Act — if  that  section  is  applicable  to  the  conditions  in  question. 

Both  Inkerman  street  and  Beechwood  avenue  are  laid  out  to  the  right  of 
way,  but  by  reason  of  a  gully  on  Inkerman  street  that  street  is  not  opened  up 
and  the  applicant  is  using  a  strip  of  land  to  the  north  of  Inkerman  street  to 
get  his  gravel  out  after  crossing  the  railway.  At  the  hearing  Mr.  Kennedy 
said— and  as  the  plan  appears  to  shew — that  there  is  nothing  beyond  the 
junction  of  these  streets  unless  as  a  means  of  access  to  lot  22  across  the  tracks 
of  the  railway. 
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The  question  of  siding  accommodation  was  spoken  to  but  Mr.  Fraser 
stated  that  same  had  been  adjusted. 

The  applicants  recently  purchased  from  one  Joseph  Flick,  a  farmer,  a 
portion  of  lot  22  as  a  gravel  pit  for  the  purpose  of  developing  the  gravel  deposit 
for  commercial  purposes.  They  have  no  intention  of  farming  it,  and,  as  they 
allege,  there  was  then,  and  had  been  for  many  years  previously,  a  private  crossing 
at  the  point  indicated  on  the  plan.  They  allege  that  gates  were  there  on  both 
sides  of  the  track,  that  the  semaphore  wires  were  passed  beneath  the  grade  of 
the  crossing,  and  although  the  crossing  had  at  one  time  been  planked,  it  had 
fallen  into  disuse  and  the  planking  had  been  removed.  The  applicants  also 
acquired  and  use  for  the  same  purpose  the  triangular  lot  3  shewn  on  the  plan. 

Prior  to  the  sale  of  the  portion  of  lot  22  as  above,  it  is  clear,  both  from 
the  evidence  and  from  the  inspection  which  I  made  on  the  ground,  that  lot  22 
was  held  as  one  farm  with  a  farm  house  and  buildings  located  near  the  Silver 
Creek  road  and  the  side  road  shewn  on  the  plan.  It  was  undivided  and  there 
W  also  evidence  that  many  years  ago  it  was  worked  with  lot  21  and  lot  3  as 
one  farm,  but  there  is  no  evidence  that  at  any  time  the  land  now  at  the  angle 
made  by  the  junction  of  Inkerman  street  and  Beechwood  avenue  was  part  of 
the  same  farm  as  either  lot  21  or  lot  22,  or  that  the  railway  when  constructed — 
in  or  about  1856 — bisected  a  farm.  Mr.  Kennedy  testified  that  he  remembered 
the  locality  well  fifty-five  years  ago,  which  would  be  in  1866 — there  was  then 
a  siding  on  which  produce  (turnips)  from  lot  22  was  loaded  for  shipment  on 
the  railway.  Mr.  Kennedy  says  that  while  the  lands  west  of  the  railway,  viz., 
lots  21  and  22,  and  3  were  farmed  altogether,  and  the  produce  of  that  farm 
brought  over  the  then  crossing — as  now  shewn  on  plan — and  loaded  into  cars 
On  the  then  siding  the  land  east  of  the  railway,  i.e.,  on  the  other  side  thereof 
to  that  farm,  were  not  cultivated  but  was  used  as  a  common  where,  as  a  boy, 
he  played.  This  is  made  clear  by  Mr.  Kennedy's  evidence,  pp.  1296-7,  as 
follows: — 

"  Mr.  Fraser:  At  the  time  you  are  speaking  of,  Mr.  Kennedy,  fifty 
or  fifty-five  years  ago,  what  was  lot  No.  22  used  for? 

"  Mr.  Kennedy:  It  was  used  as  a  farm,  as  far  as  I  know.  I  have 
never  known  it  to  be  used  for  anything  else. 

"  Mr.  Fraser:  All  the  land  east  of  the  Grand  Trunk  right  of  way 
was  also  used  as  a  farm  at  the  time  I  am  speaking  of? 

"  Mr.  Kennedy:  It  was  just  a  common  there. 

"  Commissioner  Boyce:  Was  it  cultivated  east,  where  you  said  you 
were  playing? 

"  Mr.  Kennedy:  No. 

"  Commissioner  Boyce:  So  that  it  was  not  used  in  connection  with 
the  westerly  part,  on  the  other  side  of  the  right  of  way,  it  was  not  farmed 
together;  the  part  lying  to  the  west  of  the  right  of  way  and  now  shewn 
as  lot  No.  22,  not  No.  21  and  part  of  lot  No.  3,  was  farmed,  but  the  part 
lying  to  the  east  or  to  the  southeast  of  the  right  of  way,  was  a  common, 
not  a  farm? 

"Mr.  Kennedy:  No,  it  was  not  a  farm,  because  this  is  inside  the 
city  limits,  and  it  was  not  a  farm." 

Mr.  Kennedy's  evidence  further  explains  why  the  produce  of  the  farm  east 
of  the  railway  was  brought  out  to  the  siding  over  the  private  crossing  alleged 
to  be  then  maintained,  pp.  1294-5: — 

"Commissioner  Boyce:  Were  there  any  other  features  of  a  crossing 
there  except  the  gate? 

"Mr.  Kennedy:  I  don't  know,  but  I  have  seen  the  farmers  loading 
turnips  there. 
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"  Commissioner  Boyce:  That  is,  west  of  the  right  of  way? 
"  Mr.  Kennedy:  On  this  property  we  bought. 
"  Commissioner  Boyce:  On  lot  22? 

"  Mr.  Kennedy:  On  lot  22,  they  loaded  turnips  on  the  railroad. 
"  Commissioner  Boyce:  They  carried  them  across? 
"  Mr.  Kennedy:  They  carried  them  across,  yes,  sir. 
"  Commissioner  Boyce:  That  was  to  get  the  produce  of  that  farm 
where? 

"Mr.  Kennedy:  To  the  railroad. 
"  Commissioner  Boyce:  Where  would  they  load  it? 
"  Mr.  Kennedy:  Along  the  siding  there. 
"  Commissioner  Boyce:  Was  there  a  siding  there  then? 
"  Mr.  Kennedy:  Yes,  sir,  there  was  a  siding  there  then. 
"  Commissioner  Boyce:  They  would  take  the  produce  from  lot  22  as 
now  shown  and  load  it  on  the  siding  of  the  right  of  way? 

"  Mr.  Kennedy:  I  will  not  say  right  there.    These  are  all  sidings." 

and  at  p.  1297:— 

"  Commissioner  Boyce:  But  it  is  clear  that  the  land  lying  to  the 
west  and  now  shown  as  lot  No.  22,  part  of  lot  3,  and  lot  21  was  used  as  a 
farm,  while  the  land  to  the  east  was  not  a  farm? 

"  Mr.  Kennedy:  Yes.  The  reason  the  stuff  was  brought  out  this 
way  was  because  there  was  a  deep  ravine.  We  bought  all  that  property 
east  of  the  ravine  from  Mr.  Fleck,  and  Mr.  Fleck  lives  there  now." 

Lots  22  and  21  are  traversed  by  a  deep  ravine  which  would  separate  for 
teaming  purposes  the  back  part  of  the  farm  (that  tributary  to  the  old  siding) 
from  the  front  part  fronting  on  the  Silver  Creek  road  and  the  side  road  running 
north  and  south,  rendering  an  outlet  at  the  point  of  the  alleged  old  crossing 
necessary  for  shipment  of  the  produce  from  the  back  part  of  the  farm,  which 
produce  could  not,  because  of  the  ravine,  be  hauled  out  to  the  regular  road — 
Silver  Creek  road — while  on  the  other  hand  and  for  the  same  reason  the  produce 
from  the  front  part  of  the  farm  could  not  be  hauled  to  the  siding  but  had  to 
go  out  over  the  Silver  Creek  road,  on  the  side  road. 

Now  Mr.  Kennedy,  as  representing  the  applicant,  says  in  his  evidence  that 
the  applicants  "  bought  all  that  property  east  of  the  ravine  from  Mr.  Fleck  " 
(who  purchased  the  balance  of  lot  22,  after  sale  of  the  right  of  way,  in  1904), 
and  as  it  is  clear  from  the  application  that  the  portion  of  lot  22  purchased  by 
the  applicants  was  acquired  solely  for  commercial  and  not  for  farming  purposes, 
it  would  seem  that  the  alleged  former  private  crossing,  the  utility  for  which  had 
ceased  when  the  siding  was  taken  up,  if  it  previously  had  any  existence  in  fact, 
was  entirety  deprived  of  the  original  reason  for  its  existence  by  the  diversion 
of  the  farm  at  the  gully — that  part  tributary  to  the  alleged  old  crossing,  being 
acquired  for  commercial  purposes  solely. 

The  evidence  as  to  the  existence  of  the  alleged  crossing  is  contradictory. 
Mr.  Fleck  who  sold  to  the  applicants  the  part  of  lot  22,  just  referred  to,  says 
in  his  affidavit,  sworn  June  30,  1922,  that  he  remembers  the  crossing  during  a 
period  of  twenty-six  years  and  during  the  whole  of  that  time  it  has  been  an 
open  farm  crossing  for  the  purposes  of  the  owners  and  occupants  of  the  said 
lot  22;  that  he  has  continuously  used  the  said  crossing  for  seventeen  years, 
during  his  occupancy  of  the  said  lands,  without  interruption  or  interference  by 
the  railway  company. 

Alderman  A.  W.  Tyson  says  that  he,  having  been  a  resident  of  Guelph  for 
over  sixty  years,  and  personally  acquainted  with  the  property  in  question,  for  a 
number  of  years,  commencing  about  1890  (thirty-three  years  ago)  he  had  the 
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property  referred  to  (lots  3,  21,  and  22)  rented  as  a  pasture  field,  and  that 
"  the  only  means  of  access  which  we  ever  had  to  this  property  was  the  crossing 
which  I  understand  is  now  disputed.  We  used  this  continually  for  taking  both 
stock  and  other  material  which  we  might  have  occasion  to  use,  into  the 
property."  He  further  says  that  of  his  personal  knowledge  this  crossing  had, 
previous  to  that  period,  and  also  afterwards  "  been  recognized  as  a  crossing,  and 
as  a  main  entrance  to  the  property  under  discussion  ■! 

On  the  other  hand,  G.  Johnston,  a  section  foreman  of  the  railway  company, 
says — in  his  statement  of  July  14,  1922,  that  he  has  been  located  at  Guelph 
for  twenty-four  years  working  on  the  section,  always  on  the  line  south  of  Guelph 
Junction  towards  Hespeler.  That  he  knows  all  the  history  of  this  alleged 
crossing.  That  the  alleged  crossing  has  never  been  planked.  That  it  is  true 
that  there  are  gates  in  the  right  of  way  fence  at  each  side,  but  the  gate  in  the 
east  fence  has  been  nailed  up  for  years  and  barbed  wire  strung  across  between 
the  posts.  Never  to  his  knowledge  has  it  been  used  as  a  farm  crossing.  That 
the  only  reason  the  semaphore  wires  were  put  under  ground  was  to  give  him  an 
entrance  to  his  tool  house  and  for  no  other  reason.  His  statement  is  corrob- 
orated generally  by  Mr.  C.  Kramp,  who  has  been  a  section  foreman  since  1901. 

These  apparently  contradictory  statements  are  reconcileable  by  what 
appeared  to  me  on  the  inspection  I  made,  namely,  that  there  evidently  had 
been  an  old  crossing  there;  the  gates  appeared  to  demonstrate  it,  but  that  it 
had  fallen  into  disuse  since  the  siding  to  which  it  was  tributary  was  taken  up. 

The  railway  company  relies  upon  the  contention  that  this  crossing — or 
private  road — never  had  any  existence  in  law,  and,  therefore,  cannot  now  be 
recognized  as  of  right. 

The  right  of  way  through  lot  22  shewn  upon  the  plan  was  purchased  in 
June,  1856,  by  the  Gait  and  Guelph  Railway  Company.  The  right  of  way 
through  lots  21  and  3  was  purchased  about  the  same  time  from  one  George  John 
Grange  and  wife.  There  was  merely  a  corner  taken  off  lot  22  and  the  owner 
of  lot  22  did  not  own  any  land  to  the  east  of  the  railway.  In  the  deed  of  lot  22 
there  was  no  reference  to  any  farm  crossing  rights,  but  in  the  deed  of  lots  21  and 
3,  the  following  provision  appears,  viz.: — 

"  To  have  and  to  hold  the  said  lands,  tenements,  hereditaments  and 
premises,  with  all  and  singular,  the  members,  privileges,  and  appurtenances 
thereto  belonging  unto  and  to  the  use  of  the  said  Gait  and  Guelph  Rail- 
way, forever  freed,  acquitted,  released  and  discharged  of  and  from  all 
and  every  crossing  on,  over,  under,  or  upon,  or  across  the  said  railway 
of  the  said  Gait  and  Guelph  Railway  Company,  from  one  side  of  the  said 
pieces  or  parcels  of  land  thereby  conveyed  to  the  other  side  thereof,  save 
and  except  one  bridge  crossing,  to  be  erected  by  the  said  Gait  and  Guelph 
Railway  Company,  their  successors  or  assigns,  within  six  months  after 
the  completion  of  said  railway  over  the  said  railway  at  such  place  on 
said  lot  number  21  as.  the  engineer  of  the  Gait  and  Guelph  Railway 
Company  shall  for  that  purpose  select." 

The  condition  above  mentioned  seems  to  entirely  dispose  of  any  right  to 
any  farm  crossing  from  lots  21  and  3,  other  than  by  a  bridge  which  was 
never  erected,  and  as  there  was  no  grant  of  such  a  right  as  to  lot  22,  and  until 
1888  there  was  no  statutory  right  to  a  farm  crossing,  there  could  not  be  any 
legal  right  as  to  lot  22  to  such  a  crossing.  The  elements  of  a  farm  crossing  are 
wanting.  There  was  no  bisection  of  land  by  the  railway,  and,  if  this  had  been, 
there  was  no  right,  either  by  grant,  or  by  statute,  to  a  farm  crossing  from  lot  22. 
and  the  condition  as  to  lots  3  and  21  being  specific,  and  having  been  forfeited 
some  sixty  years  ago,  by  non-compliance  and  non-user,  it  is  equally  clear  that 
no  right  exists  as  incident  to  those  lots.    No  right  by  prescription  could  attach 
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as  to  such  a  crossing.  See  Guthrie  v.  C.P.R.,  1  C.R.C.,  p.  1,  and  in  appeal  at 
1,  C.R.C.,  p.  9.  If  it  is  claimed  that  there  was  a  private  road — there  are  absent 
the  elements  of  title  and  dedication  of  such. 

To  obtain  the  crossing  sought  there  must  be,  under  the  circumstances  in 
evidence,  and  the  right  of  way  having  been  purchased  as  far  back  as  1856,  either 
an  express  reservation  of  such  a  right  of  way  by  deed,  or  a  grant  of  it  by 
deed,  or  a  right  by  statute.  The  mere  user,  under  the  circumstances,  and  for 
the  purposes  shewn,  of  such  a  crossing  for  a  purpose  not  now  necessary,  and 
long  abandoned,  cannot  form  any  foundation  for  any  such  right.  Guthrie  v. 
C.P.R. — Ibid.  ■  And  the  fact  that  such  a  road  did  at  one  time  exist  for  such 
particular  purpose,  in  the  absence  of  the  supporting  elements  of  either  grant  or 
statute  law  to  support  its  continuance,  is  no  reason  or  ground  for  its  continuance 
especially  when,  as  here,  the  necessity  for  such  a  way  has  disappeared  entirely, 
and  what  was,  at  one  time  used  for  hauling  farm  produce  to  a  siding,  by  grace 
of  the  railway  enjoying  the  traffic,  could  not,  in  law,  ripen  into  a  right  of  way 
for  such  commercial  purposes  as  now  projected. 

Likewise,  I  am  of  opinion  that  what  user  of  the  crossing  was  at  one  time 
permitted  by  the  railway  company  for  the  purpose  of  hauling  produce  of  the 
farm  to  the  railway  siding -for  shipment  over  the  railway,  became  extinct  in 
law  so  soon  as  the  siding  was  taken  up,  and  the  closing  up  of  the  gates  evidences 
that  intention  of  the  railway  company.  Whoever  used  the  crossing  did  so 
without  any  right  in  law  and  because  they  were  not  interfered  with  creates  no 
prescriptive  right  as  against  the  railway  company  as  I  have  pointed  out. 

Upon  the  facts  in  evidence,  therefore,  I  am  of  opinion  that  no  right  in  law 
exists  to  a  crossing  of  the  railway  as  claimed,  either  as  a  farm  crossing  or  as  a 
private  road;  and  that  the  application  in  so  far  as  it  seeks  to  enforce  the  claim 
to  the  user  of  such  alleged  crossing  for  the  reason  that  I  find  that  the  applicants 
have  no  right  in  law,  must  fail,  and  I  would  so  recommend  and  report. 

This  case  presents  features  similar  in  principle  in  many  respects  to  those 
upon  which  the  decision  of  the  Board  in  Racquepas  v.  G.T.R.  and  cases  there 
cited,  were  based.    See  Board's  Orders  and  Judgments,  Vol.  XII,  p.  351. 

The  railway  company,  at  the  hearing,  stated  that  it  had  offered  the  appli- 
cants the  usual  private  crossing  agreement  for  signature,  upon  terms  suitable 
to  the  conditions  of  the  locality,  which  from  the  nature  of  the  ground  in  close 
proximity  (some  308  feet)  to  a  diamond  crossing,  and  where  train  movements 
are  fairly  heavy  and  increasing,  involve  elements  of  danger.  The  applicants 
refused  to  accept  such  an  agreement  contending  that  they  had  a  right  in  law 
to  the  crossing.  I  think  that  the  nature  of  the  applicants'  business  and  their 
location  is  such  that  some  crossing  should  be  granted,  but  at  the  expense  of  the 
applicants  as  to  construction,  maintenance  and  protection.  As  it  appears  that 
the  railway  company  has  offered  such  a  crossing  I  would  suggest  that  no  order 
under  section  273  be  now  made,  but  that  the  applicants  have  an  opportunity,  as 
their  business  seems  to  be  extensive,  to  negotiate  with  the  railway  company 
the  terms  and  conditions  upon  which  such  an  order  should  be  made,  and  in  these 
negotiations  the  services  of  an  Engineer  of  the  Board  could,  if  necessary,  be 
employed  to  assist  the  parties  in  reaching  a  conclusion,  upon  which  an  order 
could  issue  under  section  273,  and  if  unable  to  agree,  further  application  to 
the  Board  upon  the  points  in  dispute  could  be  made.  With  this  reservation  I 
recommend  that  the  application  be  refused. 

Ottawa,  August  11,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  and 
Commissioner  Lawrence  concurred. 
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Application  of  the  Broadview  Ratepayers'  Association  for  a  reduction  in  the  fares 
on  the  British  Columbia  Electric  Railway  Company's  Burnaby  Lake  Line.  • 

File  21404.5 

Report  of  Mr.  W.  E.  Campbell,  Chief  Traffic  Officer  of  the  Board 
This  matter  was  submitted  to  the  Board  by  letter  dated  May  8,  1923,  from 
the  secretary  of  the  Broadview  Ratepayers'  Association  as  an  application  for 
a  reduction  in  the  fares  on  the  British  Columbia  Electric  Railway  Company's 
Burnaby  Lake  line,  but  at  the  sittings  of  the  Board  in  Vancouver  on  June  29 — 
the  matter  having  been  set  down  for  hearing  there — it  developed  specifically  into 
a  question  of  the  rate  between  Vancouver  and  Crown  avenues. 

Such  evidence  as  was  adduced  on  the  part  of  the  applicants  referred  to 
the  relationship  in  the  rates  between  Vancouver  and  Home  Payne  and  Crown 
avenue,  or,  in  other  words,  the  difference  in  the  fare  between  Vancouver  and 
these  two  points.  In  the  application  above  referred  to  it  is  set  out  "  that  it 
costs  4  cents  to  ride  seven-eighths  of  one  mile,  this  part  being  between  Horne 
Payne  and  Crown  avenue.  The  fare,  Vancouver  to  Horne  Payne,  is  6  cents, 
and  Vancouver  to  Crown  avenue  is  10  cents  ".  At  page  2214  of  the  evidence 
Mr.  Enberg,  who  appeared  for  the  applicants,  stated:  "The  point  is  this,  sir, 
that  this  service  is  to  one  place,  and  there  are  two  stations  for  one  district. 
That  is  the  point.  The  people  in  that  district  are  paying  two  prices,  and  as  a 
result  fifty  per  cent  of  the  people  who  used  to  take  the  Crown  avenue  station 
take  Horne  Payne,  and  therefore  we  lose  fifty  per  cent  of  their  business." 

There  are  two  classes  of  fares  generally  in  use  on  this  line,  namely,  the 
one-way  local  passenger  rates  referred  to  as  the  cash  fare,  and  the  10-ride  adult 
commutation  rates.  What  is  here  specifically  involved  is  the  cash  fare  as 
brought  out  on  page  2212  of  the  evidence  as  follows: — 

"  Mr.  Power:  There  are  two  classes  of  fares  on  that  line,  the  cash 
fare  or  the  standard  of  three  cents  which  has  been  approved  by  the 
Board,  and  the  commutation  rates,  which  were  approved  in  1918  under 
Order  No.  27868,  after  the  hearing  at  Ottawa;  which  of  those  fares  are 
you  speaking  of? 

Mr.  Enberg:  I  am  speaking  of  the  cash  fare  on  the  city  lines,  and 
the  cash  fare  to  Crown  avenue." 


The  situation  with  regard  to  the  points  involved,  both  as  to  commutation 
rates  and  cash  fares,  is  as  follows: — 
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So  far  as  concerns  the  commutation  rates,  the  increase  made  effective 
December  1,  1918,  was  authorized  by  the  Board's  Order  No.  27868,  dated  Novem- 
ber 19,  1918,  following  hearing  and  carefully  considered  judgment  of  the  Board, 
which  is  to  be  found  in  Vol.  8,  pages  429  to  434  inclusive,  of  the  printed  Judg- 
ments and  Orders  of  the  Board.    The  same  question  was  subsequently  dealt  with 
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at  sittings  of  the  Board  in  Vancouver  on  November  22,  1919,  and  the  Board 
found  that  the  increases  allowed  were  still  justifiable  (see  Board's  printed 
Judgments  and  Orders,  Vol.  9,  page  368). 

As  to  the  one-way  local  passenger  rate  or  cash  fare,  it  will  be  observed  that 
there  has  been  no  increase  in  rate,  but,  on  the  other  hand,  effective  November  13 
of  last  year,  the  Home  Payne  fare  was  reduced  from  10  to  6  cents,  and  Crown 
avenue  from  15  to  10  cents.  This  reduction  was  brought  about  under  the 
following  circumstances:  At  a  sittings  held  in  Vancouver,  September  19,  1922, 
the  Board  heard  the  application  of  the  city  of  Vancouver  and  George  E.  Bennett, 
for  an  order  directing  the  Vancouver,  Fraser  Valley  and  Southern  Railway  Com- 
pany to  reduce  its  fares  within  the  limits  of  the  city  of  Vancouver  on  the 
Burnaby  Lake  line  to  the  same  rate  as  existing  on  the  city  lines,  and  by  Order 
No.  32986,  dated  October  16,  1922,  the  Board  directed  the  railway  company  to 
reduce  the  fare  on  that  portion  of  its  Burnaby  Lake  line  within  the  limits  of  the 
city  of  Vancouver  to  the  same  rate  it  charges  and  collects  on  its  city  lines.  The 
effect  of  this  order  was  to  reduce  the  fare  to  6  cents  as  far  as  Boundary  road, 
or  the  city  limits.  The  Board  was  not  dealing  with,  nor  did  its  order  relate  to, 
points  beyond  the  city  limits,  so  that  strictly  speaking,  the  order  in  question  did 
not  deal  with  the  rates  to  -Home  Payne  or  Crown  avenue.  However,  Home 
Payne  station  is  situated  on  the  east  side  of  Boundary  road,  or  just  outside  the 
city  limits,  and  the  railway  company  considered  it  impracticable  to  make  the 
city  fare  applicable  from  Vancouver  to  the  west  side  of  Boundary  road  and 
charge  a  higher  fare  to  the  east  side  of  the  same  road,  consequently  the  6-  cent 
fare  was  made  applicable  to  Home  Payne.  As  a  matter  of  fact,  from  Vancouver 
to  Home  Payne,  the  company  accepts  the  ordinary  city  tickets  which  sell  at 
6  for  35  cents — virtually  a  6-cent  fare. 

This  in  turn  affected  Crown  avenue  (as  well  as  other  points  beyond),  as 
by  the  reduction  in  fare  to  Home  Payne  to  6  cents  a  combination  could  be  made 
on  Home  Payne  which  would  defeat  the  existing  through  rate  to  Crown  avenue. 
For  example,  the  published  cash  fare  of  the  railway  company  between  Home 
Payne  and  Crown  avenue  is  5  cents,  which,  added  to  the  6-cent  rate  between 
Vancouver  and  Home  Payne,  made  a  combination  rate  between  Vancouver  and 
Crown  avenue  of  11  cents,  as  against  the  published  through  rate  of  15  cents  in 
effect  previous  to  November  13,  1922.  It  was  under  these  circumstances  that 
the  railway  company  reduced  its  rate  to  Crown  avenue  to  10  cents  simultane- 
ously with  the  reduction  made  to  Home  Payne  and  on  the  city  lines  as  far  as 
Boundary  road.  Indirectly,  therefore,  as  a  result  of  the  Board's  order  relating 
only  to  fares  within  the  city  limits,  practically  all  the  stations  beyond  the  city 
limits  on  the  Burnaby  Lake  line  reaped  a  benefit  therefrom.  The  fares  on 
the  Burnaby  Lake  line  beyond  the  city  limits  (except  Home  Payne  at  the  city 
limits)  are  published  in  multiples  of  5  cents  under  the  provisions  of  subsection 
3,  section  327,  of  the  Railway  Act,  reading: — 

"  In  estimating  the  tolls  to  be  charged  in  passenger  tariffs  hereafter 
issued  any  amount  not  exceeding  two  and  a  half  cents  shall  be  waived 
by  the  company,  and  above  two  and  a  half  cents  and  up  to  five  cents 
shall  be  considered  as  five  cents  by  the  company." 

No  evidence  was  offered  for  the  applicants  on  the  question  of  the  reason- 
ableness of  any  of  these  rates  per  se.  The  whole  complaint  being  based  on  the 
spread  between  the  rates  to  Home  Payne  and  Crown  avenue  the  gravamen  of 
the  complaint  is  summed  up  by  the  statement  of  Mr.  Enberg  on  page  2211  that 
"  We  find  now  that  we  are  charged  four  cents  of  a  differential.  We  feel  this 
way  about  it,  that  in  the  past  the  differential  between  these  two  stations  has 
never  been  any  more  than  two  and  a  half  cents.  In  1918  it  was  two  cents,  in 
1922  or  this  year  we  find  that  the  differential  is  four  cents,  and  for  that  reason 
we  feel  that  we  should  have  some  redress." 
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Mr.  Garrett  (a  ratepayer)  supplementing  Mr.  Enberg's  presentation,  stated: 
"Mr.  Chairman,  we  realize  so  far  as  the  British  Columbia  Electric  Railway  Com- 
pany is  concerned,  and  the  Railway  Commission,  that  the  company  are  quite 
within  their  rights,  but  we  want  to  try  to  get  you  gentlemen  of  the  Board  to  look 
at  this  question  from  a  moral  standpoint,"  Mr.  Garrett  further  stated  it  was  felt- 
that  if  the  company  could  see  their  way  clear  to  give  them  a  fare  of  7$  cents 
to  Crown  avenue,  it  would  be  to  the  company's  benefit  because  people  who 
normally  would  use  the  Crown  Avenue  station  were  using  the  Home  Payne 
station  as  a  result  of  the  lower  fare  to  and  from  that  point.  In  so  far  as  Mr. 
Garrett's  submission  is  concerned,  it  may  be  stated  that  the  matter  has  to  be 
looked  at  from  the  standpoint  of  the  provisions  of  the  Railway  Act  and  recog- 
nized ratemaking  principles,  and  as  to  a  reduced  rate  from  Crown  avenue  to 
develop  business  from  that  point  as  against  Home  Payne,  it  is  well  settled  that 
carriers  may  voluntarily  do  many  things  which  the  Board  could  not  require 
them  to  do. 

It  was  admitted  there  should  be  some  spread  and  in  addition  to  Mr.  Garrett's 
submission  on  this  point,  the  following  discussion  took  place  at  page  2215:  — 

"  The  Assistant  Chief  Commissioner:  It  is  a  differential  of  four 
cents ;  do  you  recognize  that  there  should  be  some  spread  between  the  two 
rates? 

"Mr.  Enberg:  There  should  be  less. 

"The  Assistant  Chief  Commissioner:  But  you  admit  there  should 
be  some  spread? 

"  Mr.  Enberg:  Yes,  sir." 

Mr.  Enberg's  statement  at  page  2211,  above  quoted,  as  to  the  spread  in  the 
rates,  confuses  or  mixes  up  the  commutation  rates  with  the  cash  fare,  as  he 
refers  to  the  spread  in  1918  as  being  2  cents  while  at  present  it  is  4  cents.  As  will 
be  noted  from  the  tabulation  of  rates  given  above,  the  spread  in  the  commuta- 
tion rates  was  2\  cents  from  1911  to  1918,  and  subsequently  has  been  2  cents, 
except  that  no  doubt  the  result  of  the  extension  of  the  city  fare  to  Home  Payne 
in  November  of  last  year  has  practically  replaced  the  commutation  fare  of  7 
cents  by  a  cash  fare  of  6  cents,  thus  making  a  spread  of  3  cents  as  between 
Home  Payne  and  Crown  avenue.  However,  as  to  the  cash  fare  which  was 
specifically  complained  of,  it  will  be  observed  that  the  spread  from  1913  until 
November,  1922,  was  5  cents,  while  subsequently,  and  at  present,  the  spread  is 
4  cents.  While,  therefore,  the  complaint  as  launched  is  that  there  has  been  an 
increase  in  the  spread,  the  reverse  is  actually  the  case  as  far  as  the  cash  fare 
is  concerned,  and  not  only  has  the  spread  been  lessened  but  the  rates  themselves 
have  been  reduced. 

Both  Mr.  Enberg  and  Air.  Garrett  admit  there  should  be  some  spread. 
What  constitutes  a  reasonable  spread  taking  all  the  circumstances  into  con- 
sideration? The  company's  standard  passenger  tariff  of  maximum  tolls  to  be 
charged  between  all  points  on  its  line  provides  that  the  maximum  passenger  fare 
between  all  stations  shall  be  3  cents  per  mile  or  fraction  thereof.  Section  327 
of  the  Railway  Act,  subsection  1,  provides  that  "  In  all  cases  a  fraction  of  a 
mile  in  the  distance  over  which  traffic  is  carried  on  the  railway  shall  be  con- 
sidered as  a  whole  mile  ".  The  provisions  of  subsection  3  of  this  section  are 
already  above  quoted.  Under  the  standard  tariff,  therefore,  as  approved,  the 
maximum  rates  for  the  hauls  involved  would  be  15  cents  to  Home  Payne,  and 
20  cents  to  Crown  avenue;  in  other  words,  under  the  standard  tariff  the  recog- 
nized spread  is  5  cents.  The  method  under  which  the  Crown  avenue  rate,  as 
at  present  published,  is  based,  has  already  been  explained.  If  the  Crown  avenue 
rate  were  to  be  computed  by  taking  the  6-cent  rate  to  Home  Payne  and  adding 
to  it  the  standard  mileage  rate  thence  to  Crown  avenue  it  would  mean  an  addi- 
tion of  3  cents  (but  which,  under  the  provisions  of  section  327,  becomes  5  cents) 
for  the  fraction  of  a  mile,  so  that  this  produces  exactly  the  same  result.    It  is 


141 


obvious,  therefore,  that  under  recognized  rate-making  principles  the  present 
spread  is  justified,  and  I  do  not  consider  the  applicants  have  made  out  a  case 
that  would  warrant  the  Board  directing  any  change  in  the  rates  as  at  present 
published. 

Ottawa,  September  7,  1923. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred, 
and  the  report  was  adopted  as  the  judgment  of  the  Board. 


Application  of  the  Rural  Municipality  of  Willow  Creek,  No.  J+58,  Saskatchewan, 
for  an  Order  directing  the  Canadian  National  Railways  to  construct  a 
siding  on  its  track  running  north  and  east  from  Melfort  to  Ridgedale, 
Sask.,  about  half  way  between  Whittome  and  Brooksby  sidings. 

File  27163.4 

Heard  at  Saskatoon,  Sask.,  June  25,  1923 
JUDGMENT 

Commissioner  Boyce: 

The  application  was  initiated  by  a  petition  to  the  Board,  signed  by  Henry 
J.  Brett  and  seventy-eight  other  farmers  in  the  locality  between  Whittome  and 
Brooksby  on  the  Humboldt  to  Ridgedale  branch  of  the  Canadian  National 
Railways,  requesting  that  the  railway  company  be  ordered  to  construct  a  railway 
siding,  or  spur,  on  the  west  side  of  the  northwest  \  of  lot  16,  section  46,  range  17, 
west  2nd  meridian,  or,  as  the  petition  states,  half  way  between  Whittome  and 
Brooksby.  The  ground  upon  which  the  petition  is  based  is  "  that  the  roads 
running  east  and  west  are  not  built  at  present  and  rural  municipal  council  of 
Willow  Creek  (458)  are  financially  unable  at  present,  and  consider  that  it  will 
be  a  number  of  years  before  they  could  build  same,  on  account  of  the  low  wet 
country  that  they  have  to  build  through." 

The  council  of  the  rural  municipality  of  Willow  Creek,  No.  458,  forwarded 
this  petition  to  the  Board,  with  a  letter  from  which  I  quote  the  following 
paragraph: — 

However  the  council  of  this  municipality  instructed  me  to  forward 
this  correspondence  pointing  out  that  they  are  in  full  sympathy  with  the 
wishes  of  the  people,  observing  that  this  municipality  have  at  present  bad- 
roads  for  these  people  to  haul  grain  to  Brooksby,  and  are  not  in  a  financial 
position  to  fix  the  roads  affected  for  some  considerable  time  to  come." 

The  application  having  been  served  on  the  railway  company,  I  extract  the 
following  from  its  answer,  contained  in  a  letter  from  the  general  manager  (Mr. 
A.  E.  Warren)  to  the  vice-president  (Mr.  S.  J.  Hungerford),  dated  October  5. 
1922:— 

"  I  believe  that  we  should  strenuously  oppose  these  applications  for 
immediate  loading  sidings  where  the  existing  stations  are  not  an  unreason- 
able distance  apart  and  where  the  application  is  made  simply,  to  make  a 
shorter  haul  for  a  few  farmers." 

It  is  further  alleged  on  behalf  of  the  railway  that  to  build  a  thousand-foot 
loading  siding  at  the  mileage  point  asked  would  cost  about  $2,800  in  addition 
to  which  right  of  way  would  have  to  be  acquired  and  additional  cost  of  main- 
tenance provided  for  by  the  railway. 

After  an  examination  of  the  locality  by  the  Division  Engineer  and  report 
thereupon  to  the  Board,  the  case  was  heard  at  Saskatoon:  The  application  was 
opposed  by  the  Brooksby  Board  of  Trade,  on  the  ground  that  the  establishment 
of,  such  a  siding  would  detract  from  Brooksby  as  a  shipping  centre  and  would 
therefore  be  detrimental  to  the  interests  of  that  place.  This  view  was  supported 
by  Mr.  Tisdale,  who  appeared  for  the  railway  company,  and  who  objected  on 
the  ground  that  WThittome  and  Brooksby  were  not  an  unreasonable  distance 
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apart  and  the  effect  of  establishing  a  siding  between  them  would  be — as  to 
the  revenue — simply  to  divide  the  traffic  now  going  to  either  Brooksby  or 
Whittome;  that  is,  no  new  traffic  would  accrue  to  the  railway  if  the  siding  were 
put  in.  While  the  municipality  of  Willow  Creek  fathered  the  petition  referred 
to,  it  was  not  represented  at  the  hearing,  as  Mr.  Plunkett  stated,  p.  2116.  The 
only  direct  evidence  in  support  of  the  application  was  given  by  Messrs.  S.  G. 
Plunkett,  Edgar  McLean  and  Harry  Brett.  While  it  was  stated  that  these 
gentlemen  represented  the  claims  of  petitioners  resident  in  the  country  farther 
north  there  was  no  direct  evidence  of  complaint  except  as  contained  in  the 
evidence  of  Messrs.  Plunkett,  McLean  and  Brett.  Mr.  Plunkett  said  (p.  2116) 
that  he  hauled  to  Whittome  or  Brooksby,  about  5^  miles;  that  he  had  been 
hauling  to  Star  City,  8^  miles,  and  the  proposed  siding  would  cut  his  haul  down 
.  to  2  miles.    I  quote  his  evidence,  as  follows: — 

"  The  Assistant  Chief  Commissioner:  Your  point  is  that  the  men 

are  having  long  hauls  to  the  railway,  and  they  are  asking  for  this  in  order 

to  reduce  the  distance  by  two  or  three  miles? 
"  Mr.  Plunkett:  And  sometimes  five  miles." 

Mr.  Edgar  McLean  says  (p.  2119)  that  at  present  he  is  hauling  miles, 
and  if  the  siding  asked  for  were  built  his  haul  would  be  reduced  to  \\  miles. 

Mr.  Brett  stated  that  he  was  located  right  on  the  site  of  the  proposed 
siding.  He  had  been  hauling  to  Whittome  and  Star  City,  between  9  and  10 
miles. 

The  only  direct  evidence  given  to  us  therefore,  at  the  hearing  was  that  in 
one  instance  a  haul  of  5£  miles  would  be  reduced  to  2  miles;  in  another  haul 
of  4|  miles  would  be  reduced  to  \\  miles,  and  in  the  third  case,  a  present  haul 
of  between  9  and  10  miles  would  be  cut  out  entirely,  by  the  construction  of  the 
proposed  siding.  None  of  these  hauls  are  unreasonable  in  such  a  district 
recently  opened  up  (the  branch  has  been  opened  up  but  little  more  than  two 
years),  and  none  of  the  cases  mentioned,  in  my  opinion,  give  ground  for  any 
interference  by  the  Board  with  the  rights  of  the  railway  in  locating  its  stations. 
The  remedy  is  clearly  the  opening  up  of  roads  by  the  municipal  authorities  in 
such  a  way  as  to  give  its  ratepayers  the  easiest  and  most  convenient  access  to 
railway  stations. 

Mr.  Adams,  for  the  village  of  Brooksby,  said  (p.  2126)  that  the  municipality 
is  spending  $1,600,000  on  roads  now,  but  that  people  have  not  asked  for  roads, 
and  "  have  not  given  this  municipality  a  chance  to  get  on  its  feet." 

Mr.  David  Vickar,  also  for  the  village  of  Brooksby,  says  that  the  munici- 
pality is  spending  money  every  year  on  roads.  Mr.  Vickar  lives  at  Edenvale 
and  hauls  to  Brooksby.    He  used  to  go  to  Star  City — 14  miles. 

If  a  siding  were  to  be  constructed  at  or  near  the  point  indicated  in  the 
petition  and  the  evidence,  there  is  little  doubt  that  a  large  number  of  grain 
shippers  and  farmers  would  be  benefited  by  it,  and  conversely,  that  many  of 
them  suffer  inconvenience  by  reason  of  having  extra  haulage  owing  to  lack  of 
good  roads  tributary  to  the  stations  already  established.  If  the  convenience  of 
shippers  and  the  saving  to  them  of  the  extra  haulage  involved  were  the  only 
considerations  involved  in  this  application,  its  disposition  would  be  much  simpli- 
fied. 

The  official  time-table  of  this  railway  division  shows  that  Whittome  is  at 
mileage  63-8;  Brooksby  at  mileage  73-2:  therefore  the  two  stations  are  9-4  miles 
apart,  or  about  the  normal  distance  between  stations  in  Western  Canada.  What 
is  asked  is  an  Order  that  the  railway  establish  a  loading  siding — at  a  cost  of 
$2,800 — and  cost  of  right  of  way  and  maintenance  between  those  stations,  or 
about  4-9  miles  from  each. 

The  railway  company  has  established  its  stations  at  WThittome  and  Brooksby 
— not  an  unreasonable  distance  apart — and  have  there  established  shipping  facili- 
ties.   Because  the  municipality  is  unable,  at  present,  to  expend  the  money 
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necessary  for  betterment  of  roads  is  no  reason  for  transferring  the  municipality's 
obligations  in  this  respect  to  the  railway  company. 

The  Board  has  decided  that  "  It  is  impossible  in  considering  adequate  facili- 
ties to  be  provided  by  railways  to  so  locate  railway  stations,  sidings  or  shelters 
as  to  effect  the  natural  disadvantages  of  the  highway  traffic  to  which  the  locality 
mav  be  subject "  Kelly  vs.  G.T.R.  Co..  24  Canadian  Railway  Cases,  367,  at 
p.  868. 

It  is  also  held  that  where  existing  stations  are  not  an  unreasonable  distance 
apart,  it  is  not  proper  to  direct  the  installation  of  an  additional  facility  in  order 
to  offset  the  existing  highway  disadvantages.  See  in  this  connection  re  Staunton, 
Alta.,  file  17522;  re  Ribstone,  Alta.,  file  1257S  and  in  re  St.  Louis  de  France, 
Count  Champlain,  file  23565. 

The  decisions  of  the  Board  in, — 

Pheasant  Farmers  v.  C.P.R.,  14  C.R.C.,  13. 

McPherson  v.  C.P.R.,  18  C.R.C.,  57. 

New  Minas  Fruit  Co.  v.  D.A.  Ry.,  24  C.R.C.,  97. 

Kelly  v.  G.T.R. ,  24  C.R.C.,  367  (Supra). 

United  Grain  Growers  v.  Donnelly,  26  C.R.C.,  53. 

Residents  of  St.  Telesphore  v.  C.P.R.,  Board's  Orders  and  Judgments, 
Vol.  XII,  p.  241 

are  all  affirmative  of  the  principle  named — and  are  opposite  to  this  case. 

There  is  in  my  opinion,  no  discretion  with  the  Board  but  to  refuse  the 
application. 

Ottawa,  September  12,  1923. 

Assistant  Chief  Commissioner  McLean  concurred. 


Re  train  service  on  the  Adirondack  Division  of  the  New  York  Central  Railway 
between  Montreal  and  Valley  field,  Que. 

JUDGMENT  File  28420. 

McLean,  Assistant  Chief  Commissioner: 

The  Board's  decision  of  December  8,  1922,  dealt  with  certain  phases  of  the 
winter  service  between  Montreal  and  Valley  field,  on  the  Adirondack  Division 
of  the  New  York  Central  Railway.  It  was  pointed  out  in  the  judgment  that 
the  matter  was  one  which  had  before  received  consideration  in  connection  with 
hearings  and  written  submissions.  The  steps  leading  up  to  the  judgment  are 
set  out  therein.  It  was  pointed  out  that  the  train  concerning  which  there 
had  been  special  discussion  was  train  No.  25.  This  train,  on  the  summer 
schedule  arrived  at  Montreal  at  8.35  a.m.,  and  it  was  proposed  by  the  railway 
to  withdraw  this  train  on  October  16,  1922. 

On  consideration,  direction  was  given  that  train  No.  25,  arriving  at 
Montreal  at  8.35  a.m.,  daily  except  Sunday,  should  be  continued  pending  further 
direction.  As  the  inbound  movement  of  train  No.  25  involved  the  outbound 
movement  to  Valleyfield  of  the  engine  crew  and  train  crew,  it  wras  directed  that 
provision  should  be  made  for  an  outbound  movement  by  a  train  leaving 
Montreal  at  3.45  p.m.,  daily  except  Saturday  and  Sunday. 

What  was  set  out  in  the  judgment  was  implemented  by  the  Board's  Order 
No.  33207,  of  December  11,  1922. 

By  Board's  Order  No.  33592,  of  April  24,  1923,  permission  was  given  to 
withdraw  the  3.45  p.m.,  train  during  the  life  of  the  summer  time  table. 

Communications  have  been  received  in  respect  of  the  winter  service  which 
the  company  points  out  will  be  reinstated  on  the  return  to  standard  time  on 
September  30,  1923.  Submissions  in  regard  to  the  service  have  been  received 
both  from  the  representatives  of  the  travelling  public  and  from  the  railway. 
A  tabular  statement  of  the  service  desired  by  the  residents  along  the  line 
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travelling  to  and  from  Montreal  has  been  drawn  up  by  a  committee  and  sub- 
mitted to  the  Board.  The  following  statement  presents  the  matter  in  tabular 
form: — 

Winter  Service 

inbound,  arriving  montreal 

7.55  a.m. — daily  except  Sunday:  Committee  wants  this  changed  to  7.50  a.m. 
8.35  a.m. — daily  except  Sunday:  Committee  wants  this  changed  to  8.30  a.m. 

Instead  of  the  two  trains  above,  the  railway  desires  to  put  on  a  train 
arriving  at  8.10  a.m.,  thus  removing  train  No.  25. 

10.40  a.m. — daily:  Committee  and  railway  are  in  agreement  on  this. 
3.55  p.m. — daily  except  Saturday  and  Sunday:  Committee  wants  this  changed 

to  1.55  p.m.,  and  railway  agrees  to  this. 
10.30  p.m. — daily  except  Sunday:  Committee  and  railway  are  in  agreement  on 

this. 

4.30  p.m. — Saturday  only:  Committee  and  railway  in  agreement. 
8.45  p.m. — Sunday  only:  Committee  and  railway  in  agreement. 

OUTBOUND 

7.50  a.m. — daily  except  Sunday:  Committee  and  Railway  in  agreement. 
9.10  a.m. — daily  except  Saturday  and  Sunday:  Committee  and  railway  in 

agreement. 

3.45  p.m. — daily  except  Saturday  and  Sunday:  Committee  wants  to  have  this 
changed  to  4  o'clock;  railway  desires  to  take  train  off  entirely. 
5.20  p.m. — daily:  Committee  and  railway  in  agreement. 
6.25  p.m. — daily  except  Sunday:  Committee  and  railway  in  agreement. 
1.25  p.m. — Saturday  only:  Committee  and  railway  in  agreement. 
9.50  a.m. — Sunday  only:  Committee  and  railway  in  agreement. 

In  addition  to  these  services,  the  committee  desires  to  have  a  service  into 
Montreal  on  Wednesday  and  Saturday,  arriving  7.45  p.m.,  and  out  on  the  same 
nights  at  11  p.m. 

The  railway  in  a  written  submission  states: — 

"  there  was  no  apparent  results  so  far  as  earnings  is  con- 
cerned from  the  operation  of  these  trains  this  last  winter — merely  a 
division  of  the  business  between  23  and  25  northbound  and  extra  No.  4 
southbound;  and  we  do  not  feel  the  trains  are  warranted;  therefore,  we 
would  like  very  much  to  have  permission  to  discontinue  them." 

The  railway  states  it  does  not  care  to  put  on  the  evening  trains  as  outlined 
in  the  memorandum  submitted  by  the  committee.  The  railway  further  states 
that  this  service  would  involve  an  additional  out-of-pocket  expense  $1,000 
per  month.  The  figures  have  been  checked  by  the  Board's  Operating  Depart- 
ment, which  finds  that  the  figures  as  given  are  conservative. 

On  consideration,  I  am  of  the  opinion  that  the  service  as  afforded  during 
the  winter  season  last  year  should  be  reinstated,  but  that  the  train  leaving 
Montreal  at  3.45  p.m.  should  now  be  changed  to  4  p.m. 

In  the  Board's  Order  No.  33207,  direction  was  given  to  file  monthly  state- 
ments of  the  costs  and  revenues  from  the  services  afforded  by  train  No.  25 
arriving  at  Montreal  at  8.35  a.m.,  daily,  except  Sunday,  and  the  train  leaving 
Montreal  at  3.45  p.m.  daily  except  Saturday  and  Sunday. 

The  statements  from  these  trains  have  been  before  the  Board.  It  is  true 
that  the  railway  was  not  called  upon  to  furnish  similar  statements  for  the 
other  trains  engaged  in  this  winter  service.  While  this  is  so,  it  is  to  be  noted 
that  the  railway  contends  that  the  trains  in  question  did  not  make  additional 
traffic,  but  simply  diverted  traffic  from  other  trains.  What  is  before  the  Board 
is  not  sufficiently  inclusive  to  give  a  general  view  of  the  situation. 

I  am  of  opinion  that  in  connection  with  the  service  now  directed  to  be  given 
during  the  winter  season,  monthly  costs  and  receipts  data  should  be  furnished 
for  each  of  the  trains  concerned.    It  should,  in  this  connection  be  pointed  out 
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that  the  service  directed  by  Order  No.  33207  was  not  definitely  settled  until 
December  8,  1922.  When  full  data  are  available  in  regard  to  the  operation  of 
the  winter  service  in  1923-24,  an  opportunity  for  further  detailed  analysis  will 
be  available. 

Without  attempting  an  exhaustive  enumeration  of  the  factors  to  be  con- 
sidered, it  would  seem  that  on  the  present  state  of  facts  volume  and  nature  of 
traffic  are  two  factors  to  be  given  weight.  The  service  concerning  which 
direction  has  been  recommended  above  is  one  which,  on  the  existing  record,  I 
consider  justifiable  as  a  reasonably  necessary  one.  In  the  case  of  the  evening 
train  service  into  and  out  of  Montreal,  which  is  asked  for,  this  would,  no  doubt, 
afford  some  additional  convenience  to  some  of  the  residents  along  the  line.  At 
the  same  time,  I  do  not  find  the  same  justification.  In  my  opinion,  the  Board 
would  not  be  justified  in  directing  the  establishment  of  this  service. 
September  13,  1923. 

Commissioners  Boyce  and  Lawrence  concurred. 


ORDER  No.  34194 

In  the  matter  of  the  train  service  on  the  Adirondack  Division  of  the  New  York 
Central  Railway,  between  Montreal  and  Valley  field,  in  the  province  of 
Quebec. 

File  No.  28420 

Tuesday   the  18th  day  ol  September  AD.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  railway  company  and 
parties  interested;  and  upon  the  report  and  recommendation  of  its  Chief 
Operating  Officer, — 

The  Board  orders  as  follows: — 

1.  That,  pending  further  order,  the  New  York  Central  Railway  Company, 
be,  and  it  is  hereby,  directed  to  provide  a  train  service  on  its  Adirondack  sub- 
division, between  Montreal  and  Valleyfield,  in  the  province  of  Quebec,  effective 
September  30,  1923,  as  follows,  namely: — 

(a)  Train  No.  25,  arriving  in  Montreal  at  8.30  a.m.,  daily,  except  Sunday, 
to  be  continued. 

(b)  An  outbound  movement  to  Valleyfield  to  be  provided  for  by  a  train 
leaving  Montreal  at  4  p.m.,  daily,  except  Saturday  and  Sunday. 

2.  That  the  said  railway  company  file  with  the  Board  monthly  statements 
showing  the  costs  and  revenues  from  the  service  afforded  by  each  of  the  trains 
operating  during  the  winter  between  Montreal  and  Valleyfield. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  residents  of  Sclanders,  Sask.,  and  vicinity,  for  the  construction 
of  an  elevator  siding  at  Sclanders,  Sask.,  on  the  C.P.R. 

File  32728 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

As  pointed  out  in  the  application  of  the  rural  municipality  of  Willow  Creek, 
Sask.,  for  an  order  directing  the  Canadian  National  Railways  to  construct  a 
siding  north  and  east  from  Melfort  to  'Ridgedale,  Sask.,  about  half-way  between 
Whittome  and  Brooksby  sidings,  the  Board  has  had  before  it  a  very  considerable 
number  of  applications  involving  a  situation  similar  to  what  is  set  out  herein. 
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In  the  present  application,  it  is  not  contended  that  the  stations  at  which 
facilities  are  at  present  available  are  spaced  an  unreasonable  distance  apart  on 
the  railway,  but  it  is  urged  that  because  of  the  unsatisfactory  condition  of  the 
highways  the  additional  facility,  which  would  be  four  miles  east  of  Viscount 
and  five  miles  west  of  Plunkett,  should  be  granted. 

As  pointed  out  in  the  decision  in  the  Willow  Creek  case,  two  matters  have 
been  held  in  mind  in  similar  applications:  first,  where  existing  stations  are  not 
an  unreasonable  distance  apart  it  is  not  proper  to  direct  the  installation  of  an 
additional  facility  in  order  to  offset  the  existing  highway  disadvantages;  second, 
it  is  impossible  in  considering  adequate  facilities  to  be  provided  by  railways 
to  so  locate  railway  stations,  sidings  or  shelters  as  to  offset  the  natural  disad- 
vantages of  the  highway  traffic  to  which  the  locality  may  be  subject. 

It  is  not  contended  that  the  facilities  at  Viscount  and  Plunkett  are  inade- 
quate ;  it  is  not  contended  that  the  distance  between  these  two  points  is  excessive ; 
and  in  view  of  the  facts  and  of  the  decisions,  I  am  of  the  opinion  that  the  addi- 
tional facility  asked  for  cannot  be  directed. 
September  17,  1923. 

Commissioner  Boyce  concurred. 


Loss  and  Damage  Claims — Board  has  no  Jurisdiction  to  Deal  With 

Application  of  Randall,  Gee  ifr  Mitchell,  Limited,  Grain  Commission  Merchants, 

Winnipeg,  Man. 

File  27008.43 

Under  date  of  September  12,  1923,  the  applicant  company  filed  with  the 
Board  the  following  application: — 

"  We  have  a  shipment  of  grain  moved  in  car  230423  C.P.R.  ex  Cana- 
dian Government  Elevator,  Moosejaw,  and  unloaded  on  April  26,  in  the 
Gillespie  Elevator  at  Fort  William,  and  the  Government  weight  certificate 
on  the  outward  movement  of  the  car  reads  121,600  pounds;  the  inward 
weight  certificate  at  the  Gillespie  Elevator  reads  121,300  pounds. 

"  We  have  submitted  a  claim  to  the  Canadian  Pacific  Railway  Com- 
pany, Freight  Claims  Department,  Winnipeg,  and  have  had  same  declined, 
their  file  G.13663. 

"  We  claim  that  this  shortage  of  grain  comes  under  section  3  of  the 
Bulk  Grain  Bills  of  Lading  Form,  as  approved  by  your  good  selves,  by 
Order  No.  14591. 

"  Would  ask  you  to  instruct  the  Canadian  Pacific  Railway  Company 
to  pay  our  claim  in  due  course." 

RULING 

On  the  22nd  of  September,  under  direction  of  the  Board,  the  secretary  advised 
the  applicant  company  that  in  an  application  of  the  same  nature  a  letter  was 
written  to  Quintal  &  Lynch,  Limited,  Exporters  Grain  and  Hay,  Montreal. 
Que.,  on  March  22,  1923,  of  which  the  following  is  a  copy: — 

Complaint  of  Quintal  &  Lynch,  Limited,  Montreal,  Que. 

"  Referring  to  the  above  complaint,  I  am  directed  to  point  out  that 
the  Board  has  not  before  it  all  the  circumstances,  and  the  inquiry  is  there- 
fore worded  in  such  general  terms  that  a  specific  answer  cannot  be  given 
thereto. 

"  I  am  further  directed  to  point  out  that  section  1  of  the  Bulk  Grain 
Bill  of  Lading  approved  by  the  Board  by  Order  No.  14591  of  August  18. 
1911,  states: — 

'  The  carrier  of  the  bulk  grain  herein  described  shall  be  liable 
for  any  loss  thereof  or  damage  thereto  except  as  hereinafter  provided/ 
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"  Section  3  of  the  same  bill  of  lading  states  that  the  carrier  shall  not 
be  liable  for  differences  in  weights  caused: — 

"  1.  By  natural  shrinkage. 

"  2.  Discrepancies  in  elevator  weights  unless  the  weights  are  evi- 
denced by  Dominion  Government  certificate,  or  the  authority  of  the  law. 

"  The  following  citation  from  the  Board's  judgment  in  connection 
with  Order  No.  29288,  dated  January  22,  1920,  m  complaint  of  the  United 
Grain  Growers,  Limited,  of  Winnipeg,  Man.,  seems  pertinent  to  the  point 
here  raised: — 

'  It  has  been  pointed  out  in  many  rulings  of  the  Board  that  no 
jurisdiction  is  given  to  deal  with  loss  and  damage  claims.  The  prac- 
tice in  this  respect  has  been  uniform  throughout.  The  right  to  pass 
upon  liability  is  of  necessity  fundamental  to  the  determination  of  a 
loss  or  damage  claim.  The  Board  has  no  authority  to  pass  upon  the 
question  of  liability  either  as  bearing  on  the  matter  of  loss  or  damage 
or  as  bearing  on  a  bare  statement  of  liability  which  may  or  may  not 
be  used  as  a  basis  for  further  action.  The  remedy,  where  the  matter 
of  loss  or  damage  is  concerned,  must,  if  the  parties  are  unable  to 
satisfactorily  adjust  it,  be  sought  by  action  in  a  court  of  competent 
jurisdiction.'  " 

Ottawa,  September  24,  1923. 


ORDER  NO.  34164 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  \\  applicant  company  ",  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  a  fourth-class  station 
building  proposed  to  be  erected  at  Browning,  Saskatchewan,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  19985. 

Wednesday,  the  12th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  rural  municipality  of  Browning  No.  34,  filed, — 

The  Board  Orders:  That  the  location  of  the  applicant  company's  fourth- 
class  station  building,  required  to  be  erected  at  Browning,  in  the  Province  of 
Saskatchewan,  under  Order  No.  33522,  dated  April  11,  1923,  as  shown  on  the 
plans  on  file  with  the  Board  under  file  No.  19985,  be  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  NO.  34172 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company  ",  under  Section  179  of  the 
Railway  Act,  1919,  for  authority  to  close  as  an  agency  its  station  at 
Warden,  Alberta. 

File  No.  4205.353 

Friday,  the  14th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and 
upon  the  consent  of  the  municipal  district  of  Waverly  No.  367,  filed, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  remove  its  station  agent  at  Warden,  in  the  province  of  Alberta. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34178 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
under  section  323  of  the  Railway  Act,  1919,  for  approval  of  a  by-law 
passed  by  the  Directors  of  the  Company,  August  20,  1923,  authorizing 
C.  A.  Hayes,  General  Manager,  Express  Department,  and  W.  C.  Muir, 
Assistant  General  Manager,  Express  Department  of  the  Company,  from 
time  to  time  to  prepare  and  issue  tariffs  of  every  description  of  the  express 
tolls  to  be  charged  by  the  company  for  all  or  any  business  that  may  be 
done  by  the  company,  and  to  specify  to  whom,  the  place  where,  and  the 
manner  in  which  such  tolls  shall  be  paid. 

File  No.  4277.1 

Saturday  the  15th  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

The  Board  orders:  That  the  said  by-law,  a  certified  copy  of  which  is  on  file 
with  the  Board  under  file  No.  4277.1,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chiej  Commissioner. 
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ORDER  No.  34192 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  section  276  of  the 
Railway  Act,  1919,  for  leave  to  open  for  the  carriage  of  traffic  the  Cana- 
dian Northern  Alberta  Railway  connection  from  Lac  Ste.  Anne,  at  mileage 
62-87,  to  Grand  Trunk  Pacific  Wabamun  Subdivision,  at  mileage  63-62,  a 
distance  of  0-82  miles. 

File  No.  31452 

Tuesday,  the  18th  day  of  September,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary 
affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  open  for  the  carriage  of  traffic  the  Canadian  Northern  Alberta  Railway 
connection  from  Lac  Ste.  Anne,  at  mileage  62-87,  to  the  Grand  Trunk  Pacific 
Wabamun  subdivision,  at  mileage  63-62,  a  distance  of  0-82  miles. 

F.  B.  CARVELL, 

Chiej  Commissioner. 


ORDER  NO.  34208 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  third-class  station 
building,  required  to  be  erected  at  Mecheche,  Alberta,  under  the  Order  of 
the  Board  No.  33674,  dated  May  17,  1923,  as  shown  on  the  plans  on  file 
with  the  Board  under  file  No.  4205.153: 

Saturday,  the  22nd  day  of  September,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer, — 
The  Board  Orders:  That  the  location  of  the  applicant  company's  third-class 
station  building  proposed  to  be  erected  at  Mecheche,  in  the  province  of  Alberta, 
as  shown  on  the  plans  on  file  with  the  Board  under  the  said  file  No.  4205.153, 
be,  and  it  is  herebv,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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(Reprint  pp.  171-172) 

Motor  Accidents  Caused  by  Carelessness  of  Motorists. 

File  No.  45.8 

In  many  cases,  accidents  to  motors  at  highway  crossings  over  railways  are 
due  to  the  negligence  of  those  driving  cars..  This  negligence  is  to  be  found  both 
at  unprotected  and  protected  crossings.  The  Canadian  National  Lines  from 
May  21  to  September  21,  1923,  show  38  cases  where  there  was  danger  at 
protected  crossings,  due  to  the  negligence  of  those  using  the  crossings.  All  but 
one  of  these  cases  were  due  to  the  carelessness  of  motor  drivers.  Notwith- 
standing safety  devices  and  cautionary  signals,  people  take  chances  and  disre- 
gard safety.  Motor  accidents  are  becoming  more  frequent.  Every  sane  motorist 
deplores  this.  If  accidents  are  to  be  lessened,  the  sane  motorist  must  educate 
the  culpably  negligent  motorists,  some  of  whose  actions  are  recorded  in  the 
following  list  from  the  Canadian  National  Railways  returns. 

The  Board  hopes  that  the  press  will  give  as  much  publicity  as  possible  to 
what  is  covered  in  the  statement,  with  the  hope  that  it  may  educate  motor 


drivers  to  be  more  careful  at  crossings. 

Date 

Time 

Street 

License  No. 
of  Auto. 

Dangerous  Practice 

April  28,  1923. 

Not  given... 

Booth  St . ,  at  Cor.  Brit- 
annia, Ottawa. 

C.  7. 570,  Ont.. 

Did  not  heed  stop  signal. 

May  21,  1923. 

6.45  p.m.. . 

Laframboise,  St.  Hya- 
cinthe,  Que. 

Not  given,  J. 
A.  Supras, 
truck. 

Did  not  heed  stop  signal. 

May  25,  1923. 

1.50  p.m... 

Queen  St.,  Chatham.. 

144-907,  Pro- 
vince not 
given 

Struck  gates  breaking  off  10  feet. 

May  26,  1923. 

9.13  p.m... 

Dundas  St.,  Trenton, 
Ont. 

187-750,  Ont.. 

Did  not  heed  stop  signal. 

June    2,  1923. 

8.38  a.m.. . 

Walton  St.,  Port  Hope 

1042,  Ontario, 
Dealers. 

Did  not  heed  stop  signal. 

June    5,  1923. 

Not  given . . 

Queen  St.,  Ottawa. . . . 

75-339,  Ont. . . 

Ran  through  west  gate  while  lifting. 
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Date 

Time 

Street 

License  No. 
of  Auto. 

Dangerous  Practice 

June  7, 

1923. 

Not  given... 

Booth  St.,  Cor.  Brit- 
annia, Ottawa. 

C75-378,  Ont.. 

Did  not  heed  stop  signal. 

June  9, 

1923. 

9.00  a.m.. . 

Keele  St.,  Toronto  

C9856,  Ont.... 

Did  not  heed  stop  signal. 

June  23, 

1923. 

3.10  p.m. . . 

Booth  St.,  Cor.  Brit- 

76-109,  Ont... 

Did  not  heed  stop  signal. 

June  23, 

1923. 

3.00p.m.. . 

Booth  St.,  Cor.  Brit- 
annia,  Ottawa. 

78-362,  Ont... 

Did  not  heed  stop  signal. 

June  23, 

1923. 

11.40  a.m... 

East  Main  St.,Welland 

C.  16880  No 
Province 
given. 

Drove  into  the  gates  when  down. 

June  29, 

1923. 

No  time 
given. 

Echo  Drive,  Ottawa.. 

77-082  No  Pro- 
vince given. 

Did  not  heed  stop  signal. 

June  30, 
June  30, 

1923. 
1923. 

No  time 
given 

No  time 
given 

Britannia    St.,  Cor. 

Booth,  Ottawa. 
Britannia    St.,  Cor. 

Booth,  Ottawa. 

76-  671  No  Pro- 
vince given . 

77-  707  No  Pro- 
vince given 

Did  not  heed  stop  signal. 
Did  not  heed  stop  signal. 

June  30, 

1923. 

10.45  a.m. . . 

East  Main  St.,  Wei 
land. 

101-197  No 
Prov.  given. 

Drove  into  lowered  gates. 

July  2, 
July  11, 

1923. 
1923. 

No  time 
given 

No  time 
given 

Echo  Drive,  Ottawa. . 

Booth  St.,  Cor.  Brit- 
annia St.,  Ottawa. 

73-029  No  Pro- 
vince given. 

73-557  No  Pro- 
vince given 

Did  not  heed  stop  signal. 
Did  not  heed  stop  signal. 

July  11, 

1923. 

No  time 
given 

Booth  St.,  Cor.  Brit- 
annia St.,  Ottawa. 

157-536  No 
Prov.  given 

Did  not  heed  stop  signal. 

July  11, 

1923. 

8.30  a.m.. . 

St.  Clair  Ave., Toronto 

17-446  No  Pro- 
vince given 

Drove  under  descending  gates. 

July  12, 
July  12, 

1923. 
1923. 

2.00  p.m... 
11.30  p.m. . . 

Albert  St.,  Cobourg, 
Ont. 

Devonshire  Road, 
Walkerviile. 

181-353,  Ont. 

20-395  No  Pro- 
vince given 

Did  not  heed  stop  signal. 
Ran  under  gates. 

July  13, 

1923. 

10.00  a.m. . . 

King  St.,  Cobourg. . . . 

181-424,  Ont... 

Did  not  heed  stop  signal. 

July  13, 

1923. 

8.50  a.m. . . 

St.  Clair  Ave., Toronto 

39-635  No  Pro- 
vince given 

Ran  into  lowered  gates. 

July  22, 

1923. 

4.00  p.m... 

St.  Clair  Ave.,  Toronto 

17-865  No  Pro- 
vince given 

Drove  under  gates. 

July  26, 

1923. 

No  time — 

Booth  St.,  Cor.  Brit- 
annia St.,  Ottawa. 

73-312  No  Pro- 
vince given . 

Did  not  heed  stop  signal. 

July  29, 

1923. 

9.00  p.m. . . 

St.    James    St.,  St. 
Johns,  Que. 

No  Number 
given. 

Struck  gates. 

Aug.  15, 
Aug.  15, 

1923. 

4.30  p.m.... 
5.00  p.m.... 

Laframboise  

43-477,  Que.... 
43-595,  Que.... 

Passed  on  wrong  side. 
Passed  on  wrong  side. 

1923. 

St.  Hyacinthe,  Que. . . 

Aug.  15, 

1923. 

12.30  p.m. . . 

St.  Hyacinthe,  Que. . . 

90-460,  Que.... 

Passed  on  wrong  side. 

Aug.  15, 

1923. 

2.50  p.m 

No  number 

Passed  on  wrong  side. 

given . 

Aug.  20, 

1923. 

4.55  p.m. . . 

Devonshire  Road, 
Walkerviile,  Ont. 

247-771,  Ont... 

Drove  under  gates. 

Aug.  22, 

1923. 

5.09  p.m.. . 

Walton  St.,  Port  Hope 

C5-940,  Ont. . . 

Did  not  heed  stop  signal. 

Aug.  31, 

1923. 

9.30  p.m. . . 

Notre-Dame  St.,  Vie- 
to  riaville,  Que. 

Victoriaville, 
Bus. 

Ran  into  gates  while  down. 

Sept.  1, 

1923. 

12.45  p.m... 

Devonshire  Road, 
Walkerviile,  Ont. 

157-145,  Ont... 

Drove  under  gates. 

67556 
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Date 

Time 

Street 

License  No. 
of  Auto. 

Dangerous  Practice 

Q__  J.        A  100Q 

z.ou  p.m . . . 

Queen  St.,  Ottawa  

V7  AAA  flnt 

Did  not  heed  stop  signal. 

oept.  o,  i\)&o. 

o./u  p.m . . . 

iDooxxi  ox.,  v^or.  jjrit- 
annia  St.,  Ottawa. 

an_4fin  r»n+ 

Did  not  heed  stop  signal. 

Sept.  8,  1923. 

9.00  a.m. . . 

Notre-Dame  bt.,  Vic- 
toriaville,  Que. 

50-743,  Que — 

Ran  into  gates  while  being  repaired. 

Sept.  12,  1923. 

6.40  a.m... 

East  Main  St.,Welland 

94-141,  Ont.... 

Drove  into  gates  while  being  lowered 

Sept.  21,  1923. 

3.15  p.m. . . 

Queen  St.,  Ottawa  

80-419,  Ont.. .. 

Ran  into  gates  breaking  same. 

f  (     NOV  5  1923 
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In  the  matter  of  rates  on  grain  from  Prairie  Points  to  Pacific  Coast  Ports  for 
export,  under  the  provisions  of  Order  in  Council  P.C.  No.  2007,  dated 
the  2nd  day  of  October,  1923. 

File  No.  30686.2 

By  the  Board: 

The  Order  in  Council  is  as  follows: — 

"  The  Committee  of  the  Privy  Council  had  under  consideration  a 
certain  petition  of  the  Governor  in  Council  by  the  Attorney  General  of 
the  province  of  British  Columbia  acting  on  behalf  of  the  province  of 
British  Columbia  and  by  the  Attorney  General  of  the  province  of 
Alberta  acting  on  behalf  of  the  province  of  Alberta  by  way 
of  appeal  from  a  general  order  of  the  Board  of  Railway  Com- 
missioners for  Canada,  dated  the  thirtieth  day  of  June,  1922,  made  as  a 
result  of  a  general  investigation  and  inquiry  as  to  railway  rates  in 
Canada,  directed  by  Order  of  the  Governor  in  Council,  dated  the  sixth 
day  of  October.  1920  (P.C.  2434),  upon  hearing  counsel  for  the  peti- 
tioners for  the  Government  of  Manitoba  and  the  Winnipeg  Board  of 
Trade  and  for  the  railway  companies  interested; 

M  And  it  appearing  that  the  question  as  to  the  rates  on  grain  from 
points  in  the  provinces  of  Alberta,  Saskatchewan  and  Manitoba  to  Van- 
couver and  other  British  Columbia  coast  points  for  export  was  not 
specifically  dealt  with  in  the  said  judgment  of  the  Board; 

"  The  committee,  therefore,  recommends  that  the  subject  of  the  said 
export  grain  rates  from  points  in  the  said  provinces  to  Vancouver  and 
other  British  Columbia  coast  points  be  referred  to  the  said  Board  for 
immediate  determination  and  such  effective  action  as  it  may  deem 
necessary. 

"  The  committee  further  recommends  that  the  Order  in  Council  of 
the  twelfth  day  of  September,  1923  (P.C.  1848)  be  rescinded. 

"  All  which  is  respectfully  submitted  for  Your  Excellency's  approval." 

In  October  of  1920,  by  Order  in  Council  P.C.  2434,  this  Board  was  directed 
by  His  Excellency  the  Governor  in  Council  to  enter  into  an  investigation  a? 
to  whether  or  not  discrimination  in  the  general  rates  of  the  railway  companies 
existed  as  against  Western  Canada,  as  compared  with  those  in  existence  it) 
Eastern  Canada. 
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The  Board  started  an  immediate  investigation  and  some  time  thereafter 
the  province  of  British  Columbia  asked  to  be  heard,  claiming  that  their  dom- 
estic rates  based  upon  the  Mountain  scale  then  existing  were  discriminatory 
as  compared  with  Prairie  rates,  and  asking  generally  that  Mountain  rates  be 
abolished  and  Prairie  rates  substituted  in  lieu  thereof. 

Incidentally,  on  two  or  three  occasions,  during  the  hearing,  and  the  argu- 
ment, reference  was  made  to  export  rates  on  grain,  but  the  Board  did  not  feel 
they  had  been  sufficiently  developed  to  justify  any  special  finding  thereon;  but 
as  the  judgment  referred  to  in  the  said  Order  in  Council  was  issued  within  a 
couple  of  days  after  the  enacting  of  chapter  41  of  the  Statutes  of  the  Parlia- 
ment of  Canada  for  the  year  1922,  being  the  statute  referring  to  the  Crow's  Nest 
Rates  on  Grain,  so-called,  for  that  year,  the  Board  realized  there  would  be 
complaints  against  the  size  of  the  spread  between  eastbound  and  westbound 
movements  of  grain,  if  there  were  no  reduction  made  in  the  export  rates  on 
grain  to  Vancouver,  and  so  informed  the  representatives  of  both  the  Canadian 
Pacific  and  Canadian  National  Railway  Companies.  As  a  result  of  these  con- 
ferences, the  railway  companies  voluntarily  made  a  general  reduction  in  export 
rates  between  Prairie  points  and  Pacific  coast  points  of  twenty  per  cent. 

Later  on,  the  province  of  Alberta  joined  with  the  province  of  British 
Columbia  in  an  appeal  to  His  Excellency  the  Governor  General  in  Council, 
in  which  they  asked  not  only  that  local  rates  between  the  two  provinces  be 
placed  upon  the  Prairie  rate  basis,  but  that  Crow's  Nest  rates,  so-called,  be 
\  applied  on  all  grains  to  be  shipped  from  Prairie  points  to  Vancouver  and  other 
Pacific  ports  for  export;  and  this  is  the  real  question  which  His  Excellency  the 
Governor  General  in  Council  has  referred  to  this  Board  for  decision;  and,  as 
under  section  38  of  the  Railway  Act,  1919,  the  Governor  in  Council  has  this 
right,  the  Board  is  now  taking  the  earliest  steps  possible,  in  order  to  comply 
v  with  such  request. 

The  export  rate  situation  in  the  United  States  has  an  intimate  relation  to 
the  export  rate  situation  in  Canada.  Taking  grain  as  a  characteristic  com- 
modity and  taking  Chicago  as  a  common  point,  grain,  for  export  to  Europe, 
may  find  its  export  points  at  Montreal,  Portland,  Boston,  New  York,  Baltimore. 
Philadelphia,  and  Newport  News. 

In  connection  with  the  movement  through  New  York,  the  rate  from  Buffalo 
is  exceedingly  important  and  has  a  controlling  effect  as  a  maximum  on  the 
movement  from  Canadian  bay  ports.  In  addition  to  the  movement  easterly 
and  southeasterly,  which  has  been  referred  to,  the  effect  of  the  southbound 
movement  to  the  gulf  of  Mexico  should  be  borne  in  mind.  For  example,  there 
is  an  extensive  corn  movement  from  Milwaukee  to  Bay  ports  for  export,  via 
Montreal.  There  is  also  a  movement  from  Milwaukee,  for  export,  by  route 
combined  of  water  to  Buffalo  and  rail  to  New  York;  and  there  is  also  a  water 
route  by  way  of  the  lakes  and  the  St.  Lawrence. 

Milwaukee  ships  wheat  to  Bay  ports  and  also  by  the  St.  Lawrence  route. 
At  times,  it  draws  from  as  far  south  as  Kansas  and  may  also  draw  from  Eastern 
Colorado ;  but  if  there  is  a  large  volume  of  tonnage  offering  for  ports  in  the  gulf  of 
Mexico,  for  example,  Galveston,  the  result  is  that  a  combination  of  the  lower 
ocean  rate  and  the  rail  rate  works  farther  north,  thus  coming  closer  to 
the  lakes  and  taking  traffic  southbound  which  ordinarily  might  move  either  by 
way  of  Buffalo  or  by  way  of  Bay  ports  and  through  Canada. 

The  situation,  then,  is  that  in  the  easterly  half  of  the  United  States,  taking 
a  line  drawn  south  from  Chicago,  say  to  Galveston,  thus  embracing  a  dense 
traffic  territory,  there  is  a  range  of  ports  from  Galveston  and  New  Orleans  on 
the  south  to  Montreal  on  the  north,  all  in  a  competitive  situation;  and  the  rate 
adjustment  which  affects  one  affects  the  others. 

Further,  as  bearing  upon  the  effect  of  the  southbound  movement,  it  may  be 
said  that  if  a  point  is  taken,  say  about  Superior,  Wisconsin,  and  a  line  drawn 
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southeasterly,  swinging  down  along  the  west  shore  of  lake  Michigan  on  to 
Savannah,  Georgia,  all  points  west  of  this  line  would  be  closer  by  direct  rail 
mileage  to  the  Gulf  ports  and  South  Atlantic  ports  than  to  New  York.  This; 
again,  is  a  factor  which  has  a  bearing  upon  the  rate  combinations  working 
through  Buffalo. 

The  effect  of  the  port  competition  has  been  recognized  in  many  decisions  of 
the  Interstate  Commerce  Commission.  A  brief  reference  to  these  may  be  made: — 

It  has  recognized  the  justifiability  of  differentials  existing  at  the 
North  Atlantic  ports.  For  example,  in  dealing  with  flour  and  grain  rates 
from  western  ports  to  Boston,  Philadelphia  and  Baltimore,  it  has  held 
that  the  inland  rates  should  be  so  adjusted  as  to  enable  each  port  accord- 
ing to  its  advantages  to  compete  for  export  traffic. 

Re-Differential  Freight  Rates  (1905),  11  LC.C.R.,  13. 

Again,  in  dealing  with  the  question  of  the  movement  of  grain,  flour  and 
provisions  from  western  points  to  Atlantic  seaports,  it  said  in  1898  that  the 
principle  upon  which  the  differentials  were  based  was  legitimate,  namely:  com- 
petition between  inland  carriers;  and  it  held  that  the  existing  differentials  were 
not  lawful. 

New  York  Produce  Exchange  vs.  B.  &  0.  Rd.  Co.  et  al,  7  LC.C.R. ,  612. 

It  has  stated  that  the  export  rate  is  really  a  portion  of  the  through  rate 
which  must  vary  according  to  the  cost  of  water  transportation  from  the  port  to 
the  foreign  country. 

Hecker- J  ones- Jewell  Milling  Co.  vs.  B.  &  0.  R.R.  Co.,  14  I.C.C.,  356-360. 
Whether  export  and  import  traffic  will  move  through  a  particular  port 
depends  upon  the  combined  rail  and  water  rate  to  a  foreign  destination. 

New  England  Investigation,  27  I.C.C.,  560  &  615. 

In  dealing  with  the  differential  system  already  referred  to,  it  has  said  that 
it  is  intended  to  adjust  on  a  practicable  basis  the  rivalries  of  the  northern  sea- 
ports on  export,  import  and  domestic  traffic. 

Scott  Paper  Co.  vs.  P.R.R.  Co.,  26  I.C.C.,  601-602. 

Referring  to  the  gulf  rates,  of  which  mention  has  already  been  made,  it  has 
said  that  export  rates  to  the  gulf  are  based  on  established  differentials  under  the 
through  rates  to  the  North  Atlantic  ports,  the  Baltimore  rates  being  taken  as  a 
standard. 

Board  of  Trade  of  Chicago  vs.  I.C.R.R.  Co.,  26  I.C.C.,  545-546. 

In  a  case  of  involving  export  rates  on  steel  from  Chicago  to  Pacific  ports, 
as  compared  with  rates  from  Pittsburg  to  Pacific  ports,  it  was  said,  on  behalf  of 
the  Director  General  of  Railroads,  that  the  export  rates  were  not  made  upon  any 
consideration  of  reasonableness  of  rates  in  and  of  themselves,  and  length  of  haul 
and  cost  of  transportation  were  not  controlling  factors;  but  that  the  rates  were 
established  to  effect  a  better  distribution  of  export  tonnage  between  ports. 

Inland  Steel  Co.  et  al  vs.  Director  General  of  Railroads,  55  I.C.C.,  462,  464. 

It  was  recognized  in  this  case  that  there  was  a  water  route  available  to 
Pittsburg  on  the  east;  that  is  to  say,  a  combination  of  the  rail-haul  to  the 
Atlantic  seaports  with  a  water  route  to  the  Pacific  was  available.  The  follow- 
ing language  was  used  at  page  466: — 

"  The  distance  from  Chicago  to  its  nearest  port  from  which  ocean 
routes  to  the  Orient  operate  is  considerably  greater  than  the  distance 
67504—11 
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from  Pittsburg  to  its  nearest  port,  and  whatever  disadvantage  industries 
at  Chicago  may  operate  under  is  not  attributable  to  the  defendant  in 
this  case;  and  in  our  view  of  the  situation  the  cancellation  or  increase 
of  the  rate  from  Pittsburg  to  Pacific  Coast  ports  would  not  remove  such 

disadvantage." 

In  dealing  with  export  rates  on  cotton,  the  following  language  was  used: — 
"  The  export  cotton  rate  adjustment  as  set  out  is  the  result  of  many 
years  of  tariff  construction  based  on  experience.  The  rate  from  a 
common  point  to  each  port  is  made  with  relation  to  the  rate  to  some 
other  port,  so  that  a  reduction  in  a  rate  to  any  one  port  entails  .the 
readjustment  of  the  rates  to  all  other  ports,  and  a  consequent  reconstruc- 
tion of  this  whole  rate  adjustment." 

Mobile  Chamber  of  Commerce  et  al  vs.  Mobile  &  Ohio  Rd.  Co.  et  al,  32 
I.C.C.,  272,  275. 

The  mileage  factor  is  not  the  dominating  one.  This  is  seen,  for  example, 
in  the  fact  that  prior  to  the  establishment  of  Federal  control  in  the  United  States 
San  Francisco,  Cal.,  and  Seattle,  Wash.,  were  on  a  rate  parity  as  to  export 
traffic. 

Mitsui  &  Co.  vs.  Director  General  et  al,  64  I.C.C.,  4- 

In  dealing  with  the  matter  of  import  rates,  the  Board  of  Railway  Commis- 
sioners for  Canada  has  had  to  recognize  the  situation  arising  out  of  port  com- 
petition. The  rate  from  Montreal  is  governed  by  the  rate  available  from 
American  ports.    If  it  exceeds  this  the  traffic  will  move  by  American  ports. 

In  dealing  with  import  rates,  the  Board  has  had  to  recognize  that  any 
change  in  a  rate  schedule  which  would  advance  the  railway  import  rate,  which 
represent  part  of  the  through  movement,  would  simply  mean  that  the  business 
that  is  to-day  done  at  the  Canadian  port  would  move  through  New  York  or 
some  other  port  in  the  United  States,  unless  similar  advances  were  made  by 
American  carriers. 

Canada  China  Clay  Co.  vs.  G.T.,  CP.  and  C.N.  Rys.,  Cos.,  18  Can.  Ry. 
Cases,  347,  349. 

The  references  made  to  the  Interstate  Commerce  decisions  are  concerned 
with  setting  out  from  official  documents  the  practice  which  exists  in  the  United 

States. 

In  the  export  movement  by  way  of  Montreal,  there  is,  as  has  been  pointed 
out,  the  necessity  of  interaction  between  the  rates  from  the  North  Atlantic 
ports  in  the  United  States  and  the  rate  that  can  be  charged  from  Montreal. 
Further,  the  rates  from  the  North  Atlantic  ports  are  keyed  into  a  rate  structure 
in  which  are  included  the  South  Atlantic  ports  and  the  gulf  of  Mexico. 

Back  of  all  his  rate  adjustment  is  the  fact  that  the  commodities  concerned 
are  being  exported  to  a  common  market  and  the  ability  of  the  product  produced 
in  one  section  to  compete  in  a  common  market  with  the  product  produced  in 
another  section  is  affected  by  the  total  rate  combination  by  land  and  by  water. 
This  is  especially  recognizable  in  the  case  of  grain,  and  the  interaction  of  rates 
on  the  eastern  section  of  North  America,  to  which  reference  has  been  made, 
has  been  concerned  with  an  endeavour  to  allow  the  portions  of  the  commodity 
produced  in  different  sections  to  compete  on  as  even  a  keel  as  possible  in  a 
common  market. 

The  rate  adjustment  so  arrived  at,  taking  these  facts  into  consideration, 
are  rate  adjustments  in  a  territory  where  the  volume  of  traffic  is  the  most 
dense  per  mile  of  line  on  the  North  American  continent;  and,  further,  is  con- 
cerned with  the  movement  to  ports  where  there  is  a  large  and  established  volume 
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of  ocean  tonnage  much  in  excess  of  that  offering  to  Pacific  ports;  that  is  to 
say,  the  existing  rate  adjustment  is  effected  and  modified  downward  by  volume 
of  traffic  and  volume  of  ocean  tonnage. 

In  the  Western  Rates  Case,  a  decision  which  was  the  outcome  of  a  lengthy 
investigation  dating  back  in  its  inception  to  November  14,  1911,  and  decided 
April  6,  1914,  an  exceedingly  comprehensive  study  of  Canadian  rate  structure 
was  made. 

Since  that  time,  on  account  of  increases  in  costs,  rates  have  been  increased 
by  percentages,  but  the  Board  has  been  more  than  glad  when  from  time  to 
time  it  has  been  possible  to  reduce  somewhat  the  increases  which  conditions 
had  rendered  necessary.  Subject  to  the  changes  so  made,  including  a  reduc- 
tion in  British  Columbia  standard  rates,  the  rate  structure  to-day  is  the  rate 
structure  which  was  sanctioned  and  directed  under  the  Western  Rates  Case. 

The  Western  Rates  judgment  said  under  the  heading  of  "  Grain  to  Van- 
couver for  Export": — 

u  A  tariff  designated  '  Special  Proportionate,'  is  on  file  containing 
the  rates  charged  from  Alberta  and  Saskatchewan  to  Vancouver  on  grain 
and  grain  products  for  export  to  all  countries,  except  the  United  States 
and  Alaska.  These  rates  are  lower  than  those  to  Vancouver  on  the 
same  commodities  for  domestic  consumption  referred  to  above  as  having 
been  disproportionately  depressed  by  the  stress  of  competition.  Com- 
paratively, then,  this  export  schedule  cannot  be  criticized  as  being  exces- 
sive. Counsel  for  the  province  attempted  to  show  that  unjust  discrimin- 
ation existed  to  the  extent  that  the  local  rates  exceeded  the  export.  But 
this  Board,  as  well  as  the  Interstate  Commerce  Commission,  has  fre- 
quently ruled  that  a  lower  rate  on  export  traffic  is,  in  itself,  no  evidence 
of  unjust  discrimination,  provided  that  the  local  rate  is  a  reasonable  one.' 
It  is  quite  conceivable  that  a  carrier  would  prefer  to  withdraw  from 
co-operation  in  seeking  the  foreign  market  rather  than  sacrifice  its 
legitimate  revenue  on  the  local  traffic  to  the  port  of  exportation,  and, 
perhaps,  to  its  intermediate  interior  points  also. 

"  Counsel  sought  to  show  that  the  comparison  of  the  export  rates 
to  Vancouver  should  be  with  the  company's  rates  to  the  Lake  Superior 
ports;  but,  if  any  comparison  be  useful,  it  should  be  between  the  Pacific 
port  on  the  one  hand  and  the  Atlantic  ports  on  the  other.  Fort  William 
is  an  intermediate  transfer  point  on  the  way  to  the  eastern  destination, 
and  the  rates  to  that  port  are,  as  described  in  the  tariffs,  proportionals 
of  through  rates  from  the  grain  fields  to  the  eastern  consumer.  It  is 
true  that  a  negligible  fraction  of  the  entire  cost  may  find  its  way  into 
the  local  Fort  William  or  Port  Arthur  market  ;  but  an  exceptional  tariff 
for  this  fraction  is  hardly  possible,  seeing  that  the  railway  company 
loses  control  once  the  grain  is  delivered  to  the  terminal  elevators." 

The  principle  above  laid  down  is  based  on  the  principle  of  competition 
of  ports  which  have  developed  in  the  United  States  and  which  of  necessity 
have  been  accepted  in  Canada. 

In  dealing  with  the  competition  of  ports  on  export  traffic,  conditions  arise 
which  are  entirely  different  from  those  affecting  domestic  traffic.  It  has  been 
recognized  both  in  Interstate  Commerce  Commission  and  by  this  Board  that 
there  is  no  necessary  relation  whatever  between  domestic  rates  and  export  rates. 

In  dealing  with  export  rates  on  traffic  moving  through  a  number  of  com- 
peting ports,  the  factor  of  mileage  has  in  many  cases  to  be  almost  entirely 
disregarded.  Given  a  certain  movement  through  a  port  favourably  situated  in 
regard  to  mileage,  another  port  with  a  longer  mileage  must  meet  that  rate  or 
go  out  of  business. 
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It  must  be  recognized  that  on  export  movements  the  rail  rate  to  the  point 
of  export  is  only  one  factor  in  getting  the  product  to  its  destination.  The  other 
factor,  so  far  as  transportation  is  concerned,  is  the  cost  of  ocean  carriage. 
Wherever  a  product,  like  grain,  affected  by  world  competition  is  concerned,  it 
is  impossible  to  take  mileage  as  a  final  criterion  of  the  rate  adjustment. 

Having  this  in  mind,  and  having  further  in  mind  the  care  which  was  taken 
in  arriving  at  the  decision  in  the  Western  Rates  Case,  the  opinion  is  justified 
that  in  arriving  at  a  revised  basis  for  grain  for  export  by  way  of  Vancouver, 
it  is  proper  to  take  into  consideration  the  export  rate  basis  by  way  of  Montreal. 

Summarizing  what  has  already  been  said: — 

(1)  There  is  reflected  in  the  rate  basis  by  way  of  Montreal  the  effect  of  the 
larger  rail  tonnage; 

(2)  the  effect  of  the  control,  exercised  by  export  rates  through  United 
States  ports;  and, 

(3)  the  greater  volume  of  ocean  grain  tonnage  offering  from  Montreal. 

The  basis  of  adjustment  so  recommended  goes  further  than  has  been  laid 
down  in  any  specific  case  in  which  the  Interstate  Commerce  Commission  has 
been  concerned.  At  the  same  time  it  is  justifiable  not  only  from  the  standpoint 
of  principle  but  from  the  standpoint  of  the  particular  needs  involved. 

It  was  claimed  before  His  Excellency  the  Governor  General  in  Council  by 
representatives  of  the  two  provinces  hereinbefore  mentioned  that  the  Crow's 
Nest  Rates,  so-called,  should  be  applied  upon  all  grains  for  export,  moving  from 
Prairie  points  westward,  as  well  as  eastward,  and  that  brings  the  Board  to  a 
consideration  of  the  Crow's  Nest  Rates,  so-called,  their  origin,  and  to  what 
extent  they  should  be  and  are  binding  upon  this  Board  in  arriving  at  just  and 
reasonable  rates,  as  between  the  transportation  companies  and  the  public. 

In  the  year  1897,  by  chapter  5  of  the  Statutes  of  Canada,  an  agreement 
made  between  the  Canadian  Pacific  Railway  Company  and  the  Government 
was  ratified,  by  which  the  Government  agreed  to  grant  to  the  company  a  sub- 
sidy of  $3,630,000,  for  the  purpose  of  helping  to  build  a  railway  through  the 
Crow's  Nest  Pass,  extending  from  Lethbridge,  in  the  province  of  Alberta,  to 
Nelson,  in  the  province  of  British  Columbia,  and  in  consideration  therefor  the 
Canadian  Pacific  Railway  Company  agreed  that  there  should  be  a  general 
reducton  of  three  cents  per  one  hundred  pounds  in  the  then  existing  rates  on 
grain  and  flour,  eastward,  from  the  most  westerly  point  of  the  prairie  produc- 
tion to  Fort  William,  one-half  of  the  reduction  to  take  place  immediately  and 
the  other  half  the  next  year.  In  addition  thereto,  there  was  a  somewhat  lengthy 
list  of  other  commodities  from  Fort  William  and  points  east  thereof,  to  Western 
Canada,  to  which  fixed  rates  were  applied,  and  the  agreement  provided  that  at 
no  time  in  the  future  should  these  respective  rates  be  increased. 

These  rates  were  not  increased,  but  so  far  as  grain  was  concerned,  they  were 
somewhat  decreased  a  few  years  after,  as  a  result  of  the  Manitoba  agreement, 
so-called,  being  an  agreement  entered  into  between  the  Government  of  the  pro- 
vince of  Manitoba  and  the  Canadian  Northern  Railway  Company;  but,  in  1918, 
by  order  of  this  Board,  the  rates  were  brought  back  to  the  Crow's  Nest  Pass 
basis,  and  by  Order  in  Council  P.C.  1863,  in  the  month  of  August,  1918,  the 
restrictive  provisions  of  the  Crow's  Nest  agreement,  so-called,  were  for  the  time 
suspended,  and  the  Board  was  given  full  power  to  make  whatever  rates  it  con- 
sidered just  and  reasonable  under  the  then  existing  conditions,  regardless  of  the 
said  agreement.  This  continued  during  the  continuance  of  the  War  Measures 
Act,  and  when  the  Railway  Act  was  codified,  effective  July  6,  1919,  an  amend- 
ment was  added  to  section  325  thereof,  which  provided  in  substance  that,  not- 
withstanding any  previous  legislation  the  Board  of  Railway  Commissioners 
would  have  the  power  to  regulate  rates  for  three  years  from  the  date  thereof. 
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Just  prior  to  the  expiry  of  the  three  years,  or  on  the  28th  of  June,  1922,  Parlia-  J 
ment  passed  an  Act  known  as  an  Act  to  Amend  the  Railway  Act,  being  chapter 
41  of  the  Acts  of  Parliament  of  that  year,  which  reads  as  follows: — 

"  1.  Subsection  five  of  section  three  hundred  and  twenty-five  of  The 
Railway  Act,  1919,  shall,  notwithstanding  the  proviso  thereof,  remain  in 
effect  until  the  sixth  day  of  July,  1923,  and  may  be  continued  in  force 
for  a  further  period  of  one  year  by  Order  of  the  Governor  in  Council  pub- 
lished in  the  Canada  Gazette;  provided  that  notwithstanding  anything 
herein  or  in  said  subsection  five  contained,  rates  on  grain  and  flour  shall, 
on  and  from  the  sixth  day  of  July,  1922,  be  governed  by  the  provisions  of 
the  agreement  made  pursuant  to  chapter  five  of  the  Statutes  of  Canada, 
1897  ".— 

the  effect  of  which  was,  that  the  rates  on  grain  and  flour,  after  the  6th  day  of 
July,  1922,  were  governed  by  the  provisions  of  the  agreement  made  in  1897,  here- 
inbefore referred  to;  and,  therefore,  so  far  as  rates  on  grain  and  flour  from  all 
Canadian  Pacific  Railway  points  in  Western  Canada  to  Fort  William  are  con- 
cerned, there  can  be  no  question  but  that  they  are  and  must  be  governed  by  the 
provisions  of  the  Crow's  Nest  Agreement,  so-called,  and  as  a  matter  of  railway 
policy,  as  the  Canadian  Pacific  and  Canadian  National  Railwys  are  so  inter- 
twined in  different  parts  of  Western  Canada,  the  Candian  National  is,  as  a 
matter  of  business,  practically  compelled  to  adopt  whatever  rates  have  been 
applied  by  Parliament  to  the  Canadian  Pacific  Railway,  and,  therefore,  Crow's 
Nest  rates  become  universal  from  Prairie  points  to  the  head  of  the  lakes. 

It  is  significant  as  showing  the  intention  of  Parliament,  when  passing  the 
Crow's  Nest  Pass  Act  of  1897,  to  limit  its  rate-fixing  legislation  to  the  exact 
terms  of  the  contract  between  itself  and  the  railway  company,  that  by  the  same 
Act,  section  1,  subsection  (c)  it  was  stipulated  that  the  agreement  should  provide 
that  all  other  rates  and  tolls  on  the  railway  and  its  connections  as  therein  men- 
tioned, as  well  as  on  its  line  of  steamers  in  British  Columbia,  should  be  first 
approved  by  the  Governor  in  Council  (this  Board  not  being  then  in  existence) 
"  or  by  a  Railway  Commission  if  and  when  such  Commission  is  established  by 
law  ".  Apart  from  the  very  plain  reading  of  the  Act  itself,  and  of  the  provisions 
of  the  Railway  Act,  the  intention  is  clear  that  the  rates  by  Parliament  established 
for  particular  reasons,  and  under  special  conditions,  were  not  to  be  taken  as  the 
basis  or  standard  of  other  rates,  especially  so  with  regard  to  the  westbound 
Crow's  Nest  Pass  Railway  to  British  Columbia,  and  also  that  the  powers  of  the 
Governor  in  Council,  or  of  this  Commission  (if  and  when  established ) ,  should  not 
in  any  way  be  affected  or  restricted  by  the  special  rate-fixing  clauses  of  the  Act, 
under  the  special  circumstances  named. 

The  effect,  therefore,  of  the  legislation  was  that  solely  in  respect  of  the 
specific  articles  and  products  to  be  included  in  the  agreement,  and  as  to  which, 
by  the  agreement  and  for  the  consideration  of  subsidy  in  the  Act  mentioned,  the 
railway  company  reduced  its  rate,  within  the  specified  territory,  but  that  as  to 
other  tolls  and  rates  they  were  to  be  fixed  by  the  rate-fixing  tribunal  in  the 
fullest  and  widest  exercise  of  its  jurisdiction  to  fix  just  and  reasonable  rates 
upon  all  other  traffic  upon  all  railways  within  its  jurisdiction. 

The  Crow's  Nest  Pass  Agreement  was  not  binding  upon  any  other  railway  \ 
then  or  subsequently  operating  in  that  territory — although  its  provisions  affected  i 
them — neither  is  there  anything  in  the  Act  or  agreement  which  defines  those  / 
rates,  within  that  territory  as  just  and  reasonable,  having  regard  to  general  traffic  \ 
conditions,  or  which  could  limit,  or  restrict  this  Board  in  the  establishing  of  such  ] 
rates. on  other  railways  within  the  same  territory  which  to  this  Board  might,  from  / 
time  to  time,  appear  to  be  just  and  reasonable. 

Then  the  legislation  of  1922  simply  provides  after  an  interruption  of  the 
currency  of  the  agreement  by  its  suspension  as  hereinbefore  mentioned,  that  the 
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provision  of  the  agreement  governing  such  rates,  as  an  incident  of  the  transaction 
of  1897,  should  remain  in  force.  That  is,  that  the  terms  of  the  agreement  of  the 
railway  company  made  in  1897  should  continue  to  govern  those  rates. 

If,  therefore,  the  contention  of  the  two  western  provinces  were  concurred  in, 
rates  on  grain  and  flour  made  twenty-six  years  ago,  as  tbe  result  of  a  special 
agreement,  for  a  valid  consideration,  in  specific  territory,  and  in  a  certain 
direction,  should  be  the  basis  of  all  other  rates  from  the  same  territory  westward, 
as  well  as  eastward,  and  in  territory  hot  included  in  the  agreement.  It  would 
hardly  seem  that  such  an  argument  would  be  tenable  and,  therefore,  the  Board 
should  proceed  by  some  other  method  to  arrive  at  "  just  and  reasonable  rates  " 
for  the  transportation  of  these  particular  commodities  to  the  Pacific  Coast. 

If  we  exclude  the  Crow's  Nest  Rates  as  the  proper  basis,  we  must  then 
look  for  some  other  method  of  arriving  at  what  would  be  considered  a  just  and 
reasonable  basis,  and  perhaps  no  better  method  could  be  adopted  than  to  go 
to  other  parts  of  the  continent  where  grain  is  moved  in  very  large  quantities 
under  competitive  conditions,  both  as  to  other  railways,  and  as  to  water  carriers. 
If  we  do,  we  find  the  following  as  being  some  of  the  outstanding  rates  answering 
to  these  conditions: — 


From 

To 

Miles 

Rate 

Rate  per  ton 
per  mile 

Buffalo  

Vancouver  

New  York  

Montreal  

771  (C.N.) 

396  (shortest) 

410  (average) 

997  (C.  P.) 
1,145  (C.  P.) 
1,330  (shortest) 
1,378  (shortest) 

994 

568 

600 

25 

15-17 

14-34 

34£ 

34| 

35^ 

35| 

29 

23| 

24 

cts. 
•648 
•766 
•699 
•692 
•602 
•533 
•515 
•58 
•83 
•80 

Fort  William  

Fort  William  

Duluth  

Morse,  Sask  

Montreal  

Quebec  

New  York  

New  York  

Vancouver  

Montreal  

Morley,  Alta  

Vancouver  

It  should  be  mentioned  in  passing  that  no  reference  has  been  made  to  the 
rates  on  grain  and  grain  products  to  St.  John  and  Halifax  which,  if  figured  on  the 
basis  of  the  rate  per  ton  per  mile,  would  be  very  much  lower  than  any  rates 
mentioned  above,  but  these  rates  are  compelled  by  the  fact  that  as  all  rates  on 
grain  from  Lake  Ports  to  the  Atlantic  seaboard  are  governed  by  the  rate  from 
Buffalo  to  New  York,  it,  therefore,  follows  that  the  rate  from  Canadian  Bay  ports 
to  St.  John  and  Halifax  must  be  the  same  as  the  rate  from  Buffalo  to  New  York, 
otherwise  none  of  the  commodities  would  move  through  these  ports,  and  while 
the  distance  is  much  greater  the  rate  is  the  same;  and  therefore,  is  no  criterion 
of  what  would  be  a  just  and  reasonable  rate  in  any  portion  of  the  country  in 
which  there  are  no  such  compelling  factors  to  determine  the  rates. 

An  examination  of  the  Crow's  Nest  Rates  shows  that  they  again  are  based 
upon  no  fixed  principle  in  arriving  at  the  rate  per  ton  per  mile;  but,  generally 
speaking,  the  rate  is  reasonable  at  Winnipeg,  tapering  to  an  extremely  low  rate 
from  Moose  Jaw  west  to  Calgary,  as  compared  with  other  rates  hereinbefore 
quoted. 
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Following  out  the  same  method  of  rates  per  ton  per  mile,  we  find  the  same 
to  be  about  as  follows: — 


Kate  in 

Miles 

Rate 

cents  per  ton 

per  mile 

cts. 

419 

14 

•666 

552 

16 

•577 

684 

18 

•526 

777 

20 

•514 

929 

22 

•473 

1,076 

24 

•446 

1,243 

26 

•418 

To  Fort  Willi 


Winnipeg  

Brandon  

Broadview  

Regina  

Swift  Current. 
Medecine  Hat 
Calgary  


Following  up  the  principle  hereinbefore  quoted,  as  laid  down  in  the  Western 
Rates  Case,  we  must  consider  the  Export  point  to  be  Montreal,  or  some  other 
Atlantic  Coast  port,  and  as  the  Montreal  rate  is  practically  one  cent  lower  than 
the  rate  to  New  York,  Portland,  St.  John,  Halifax,  etc.,  therefore  it  would  be 
the  most  favourable  point  upon  which  to  make  a  comparison. 

Taking  the  mileage  from  Port  McNicoll  to  Montreal  with  its  existing  water 
and  railway  compelled  rate  of  14-34  cents,  and  add  to  that  the  mileage  and  rates 
from  a  number  of  points  west  of  Fort  William,  we  would  have  the  actual  rail 
rate  from  these  specific  points  to  Montreal,  of  course  eliminating  the  lake  move- 
ment.   These  would  be  as  follows — 

Winnipeg  to  Fort  William   419  miles,  rate  14c. 

Port  McNicoll  to  Montreal   371  miles,  rate  14.34 

Total  mileage   790  miles,  rate  28.34 

which  figures  out  at  a  rate  of  -717  cents  per  ton  per  mile,  and  the  mileage  is  not 
very  different  from  that  of  Edmonton  to  Vancouver. 

Take  next,  Brandon  to  Fort  William   ..   ..       552  miles 

Port  McNicoll  to  Montreal   371  miles 

Total  mileage   923  miles 

with  a  total  rate  of  30-34  cents,  which  figures  out  at  a  rate  of  -675  cents  per  ton 
per  mile. 

Thirdly,  Broadview  to  Fort  William   684  miles 

Port  McNicoll  to  Montreal   371  miles 

Total  mileage  .   1,055  miles 

with  a  total  rate  of  32-34  cents,  or  a  rate  per  ton  per  mile  of  -613  cents. 

It  will,  therefore,  be  seen  that  the  present  rate  from  Edmonton  to  Van- 
couver, 771  miles,  with  a  rate  per  ton  per  mile  of  -648  cents,  is  lower  that  both 
the  rate  from  Brandon  and  Winnipeg  computed  upon  this  basis,  and  slightly 
higher  than  the  rate  from  Broadview. 

The  Board  would  not  obtain  much  information  by  making  comparison  with 
grain  rates  to  the  Pacific  Coast  in  the  United  States,  because  they  are  invariably 
higher  than  the  present  Prairie  point  rates  to  Vancouver,  and,  of  course,  the 
same  is  true  to  a  greater  degree  when  we  compare  all  Canadian  Prairie  point 
rates  to  Fort  William  and  Port  Arthur  with  United  States  Prairie  point  rates,  to 
Duluth  and  Minneapolis. 

Having  thus  given  a  large  number  of  actual  rates,  both  in  Eastern  and 
Western  Canada,  it  will  be  seen  that  no  absolute  rate  can  be  chosen  as  the 
measure  of  what  would  be  a  just  and  reasonable  rate  from  Prairie  points  to  the 
Pacific  Coast  but,  perhaps,  the  fairest  method  would  be  to  take  a  point  midway 
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between  Fort  William  and  Vancouver  and  establish  therefrom  to  Vancouver  a 
rate  based  on  the  rail-haul  eastbound  to  Montreal.  Taking  Cantuar,  on  the 
Canadian  Pacific  Railway,  942  miles  from  Fort  William  and  944  miles  from 
Vancouver,  the  all-rail  rate  eastbound  gives  the  followng  figures — 

942  miles  to  Fort  William   23c 

997  miles  Fort  William  to  Montreal   34.5c 

1,939  miles   57.5c.  equals 

rate  per  ton  per  mile  of  -593  cents.  Applying  this  rate  per  ton  per  mile  for  the 
shorter  distance  Cantuar  to  Vancouver  produces  a  rate  of  27-98  cents.  The 
present  rate  is  28  cents,  a  large  percentage  of  the  Canadian  haulage  of  grain 
from  the  prairies  is  by  rail  to  the  head  of  the  lakes,  thence  by  water  to  the  Bay 
ports,  thence  by  rail  to  Montreal.  Eliminating,  therefore,  the  water-haul  and 
taking  the  rail-haul  eastbound  from  Cantuar,  via  the  shortest  route  (the  Canadian 
Pacific  Railway),  being  that  portion  of  the  haul  over  which  this  Board  has 
jurisdiction,  the  figures  are — 

942  miles  to  Fort  Willliam   23c 

371  miles  Port  McNicoll  to  Montreal   14.34c 

equals  rate  per  ton  per  mile  -568  cents. 

By  applying  this  basis  from  Cantuar  to  Vancouver,  Vancouver  obtains  all 
the  advantages  of  the  Crow's  Nest  basis  to  Fort  William  plus  the  advantage  of  a 
water  and  Buffalo-New  York  compelled  rate  from  Eastern  Canadian  Bay  ports 
to  Montreal.  This  basis  would  make  the  rate,  Cantuar  to  Vancouver,  with  its 
shorter  haul,  of  27  cents  per  100  pounds. 

By  adopting  this  27  cents  rate  as  a  basis,  Cantuar  to  Vancouver,  942  miles, 
and  then  computing  rates  from  other  points  of  less  or  greater  distance  from 
Vancouver  by  applying  the  same  rate  difference  as  now  exists  in  the  rates  to  Fort 
William  for  equivalent  mileages  from  points  on  the  main  line  of  the  Canadian 
Pacific  Railway,  rates  would  be  produced  to  Vancouver  as  per  the  following 
examples: — 


From 


Miles 


Present 
rate 


Proposed 
rate 


Calgary  

Bassano  

Edmonton . .  . 
Medicine  Hat 

Vegreville  

Cantuar  

Swift  Current 
Moose  Jaw. . . 


642 
721 
771 
818 
844 
944 
957 
,067 


cts. 

25 

26 

25 

27 

27 

28 

29 

31 


cts. 

22 

23 

24 

24 

25 

27 

27 

28 


By  the  above  method  the  Edmonton  to  Vancouver  rate  shall  be  24  cents  as 
compared  with  22  cents  from  Calgary,  and  on  a  strictly  mileage  basis  the 
Edmonton  rate  would  be  about  twenty  per  cent  higher  than  the  Calgary  rate; 
yet  in  practice  both  rates  have  been  built  on  the  basis  of  the  shorter  mileage. 

If  the  above  described  method  were  pursued,  it  will,  therefore,  be  seen  that 
it  will  amount  to  a  reduction  in  some  cases  of  slightly  over,  and  in  other  cases 
slightly  under  ten  per  cent  of  the  existing  rates,  and  in  order  to  preserve  the 
present  rate  structure,  probably  the  fairest  rates  could  be  obtained  by  making 
a  general  reduction  of  ten  per  cent  in  those  existing  at  the  present  time. 

While  the  Order  in  Council  made  no  reference  to  grain  products,  yet,  as  they 
have  always  been  connected  together,  it  is  the  opinion  of  the  Board  that  grain 
products  should  be  treated  the  same  as  grain,  including  milling-in-transit 
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privileges  at  1  cent  per  100  pounds,  and  all  Railways  subject  to  the  jurisdiction 
of  the  Board  engaged  in  this  traffic  should  file  rates,  effective  not  later  than  the 
22nd  day  of  October,  instant,  making  a  general  reduction  of  ten  per  cent  in  the 
existing  rates  on  grain  and  grain  products,  to  Pacific  Coast  ports  for  export; 
also  grant  the  milling-in-transit  privilege  of  1  cent  per  100  pounds,  as  at  present 
contained  in  the  tariffs.  In  applying  these  rates  fractions  shall  be  disposed  of  as 
provided  for  in  P.C.  Order  1863. 

An  order  should  be  issued  accordingly. 

A.  D.  CARTWRIGHT, 

Secretary. 

Board  of  Railway  Commissioners  for  Canada. 

Ottawa,  October  9,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean, 
Deputy  Chief  Commissioner  Nantel,  and  Commissioners  Boyce  and  Lawrence 
concurred. 


Appeal  of  the  Governments  of  British  Columbia  and  Alberta  from  an  Order  of 
the  Board  of  Railway  Commissioners  for  Canada,  of  date  June  30,  1922, 
in  the  matter  of  rates  on  Grain  from  prairie  points  to  the  Pacific  Coast 
ports  for  export,  as  referred  for  reconsideration  to  the  Board  of  Railway 
Commissioners,  under  the  provisions  of  Order  in  Council  P.C.  No.  2007,  of 
date  the  2nd  day  of  October,  1923. 

File  No.  30686  2. 

Commissioner  Oliver: 

The  Commission  is  sitting  to  consider  a  reference  by  the  Railway  Com- 
mittee of  the  Privy  Council  of  an  appeal  made  by  the  provinces  of  British 
Columbia  and  Alberta  for  an  equalization  of  rates  on  grain  from  Prairie  points 
to  Vancouver,  with  those  on  grain  from  Prairie  points  to  Fort  William,  over  the 
same  mileage. 

The  rates  on  grain  as  they  stand  from  Prairie  points  to  Vancouver,  are  the 
result  of  a  general  decision  of  this  Board  dated  June  30,  1922.  From  the  rates 
so  fixed,  the  Government  of  the  province  of  British  Columbia  (and  jointly  that 
of  Alberta),  appealed  to  the  Privy  Council. 

The  Privy  Council  has  taken  no  action  on  the  appeal  as  to  rates  on  other 
commodities,  but  has  referred  the  subject  of  export  grain  rates  to  British 
Columbia  Coast  ports  to  the  Board  "  for  immediate  determination  and  such 
effective  action  as  may  be  necessary." 

I  am  compelled  to  assume  that  the  Privy  Council  saw  special  merit  in  the 
appeal  for  equalization  of  export  grain  rates,  or  it  would  have  either  disallowed 
the  appeal,  as  a  whole,  or  deferred  further  consideration  of  grain  rates,  as  it  did 
of  the  other  rates  in  regard  to  which  equalization  was  applied  for. 

The  present  east  bound  grain  rates  from  Prairie  points  to  Fort  William 
were  made  effective  by  a  statute  passed  in  the  Session  of  1922.  As  the  present 
rates  are.  substantially  lower  than  those  formerly  prevailing,  it  must  be  assumed 
that  in  the  judgment  of  Parliament,  they  were  suitable  to  the  conditions  then  and 
still  existing,  having  due  regard  both  to  the  cost  of  the  service  and  the  require- 
ments of  the  trade  in  transporting  prairie  grain  to  its  nearest  point  of  export. 

The  present  grain  rates  eastbound  to  Fort  William  are  the  same  as  were 
established  by  the  Crow's  Nest  Pass  Agreement  but  the  agreement  is  not  now  in 
effect,  and  its  enforcement  has  not  been  insisted  on  by  either  of  the  parties  to  it. 
The  Crow's  Nest  Pass  Agreement  fixed  rates  on  many  commodities  other  than 
grain.    The  Statute  of  1922  gives  force  and  effect  to  rates  on  articles  other  than 
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grain,  which  rates  differ  from  and  are  greater  than  those  provided  in  the  Crow's 
Nest  Pass  Agreement.  Parliament  having  exercised  its  right  to  vary  the  rates 
of  the  agreement  in  one  set  of  particulars,  must  accept  equal  responsibility  for 
the  single  provision  which  continues  the  rates  of  the  original  agreement. 

Therefore,  I  respectfully  contend  that  the  rates  on  east  bound  grain  now  in 
force  on  the  prairies,  as  long  as  they  continue,  are  entitled  to  be  considered 
without  regard  to  the  agreement  by  which  they  were  first  brought  into  force,  and 
as  having  been  fixed  by  the  Parliament  which  sat  in  1922,  on  its  sole  responsi- 
bility. 

The  British  Columbia  Government  argues  that  the  proper  standard  of 
comparison  for  westbound  rates  on  the  transcontinental  railways,  is  the  east- 
bound  rates,  as  established  by  Parliament  from  common  points  for  like  dis- 
tances over  the  same  railways. 

I  would  dissent  from  this  to  the  extent  of  suggesting  that  only  where  the 
\  operating  conditions  are  on  an  approximately  equal  basis,  should  this  com- 
L  parison  hold.  As  I  understand  the  duty  of  the  Board,  it  is  to  prevent  dis- 
\  criminiation,  and  I  recognize  that  cost  of  railway  service  depends  upon  other 
|  factors,  as  well  as  mileage. 

The  operating  conditions  on  the  Canadian  National  Railways  between  the 
prairies  and  the  Pacific  ports  of  Vancouver  and  Prince  Rupert  are  not  more 
costly  or  difficult  than  those  existing  on  the  same  system  or  on  the  Canadian 
Pacific  railway  between  the  mountains  and  the  lake  ports  of  Fort  William  and 
Port  Arthur. 

I  am  entirely  in  agreement  with  the  contention  of  the  provinces  of  British 
Columbia  and  Alberta  that  the  grain  producer  of  the  prairies,  the  bulk  of  whose 
product  must  find  an  export  market,  has  the  right  to  an  equal  per  mile  rate  over 
the  National  Railways  westward  to  the  ocean  ports  of  Vancouver  and  Prince 
Rupert,  as  has  been  given  him  by  Parliament  over  the  same  system  to  the 
lake  ports  of  Fort  William  and  Port  Arthur. 

At  one  time  Fort  William  and  Port  Arthur  were  merely  points  on  the 
Canadian  line  of  transportation  extending  to  Montreal.  That  condition  no  longer 
exists.  Practically  two-thirds  of  the  western  grain  crop,  exported  by  the 
Eastern  route,  is  transferred  to  boats  at  these  lake  ports,  and  passes  absolute 
and  finally  out  of  Canadian  hands  and  out  of  rate  control  by  this  Board.  Of 
the  part  that  follows  the  all-Canadian  line  of  transportation  to  Montreal,  the 
conditions  of  lake  shipping,  as  to  service  and  rates,  are  such  as  to  preclude 
effective  control  of  the  through  rate  to  Montreal  by  this  Board.  For  all  prac- 
tical purposes,  and  particularly  as  to  control  of  rates  of  transportation  by  this 
Board,  Fort  William  and  Port  Arthur  are  export  ports,  as  well  as  Vancouver  and 
Prince  Rupert,  and  therefore  there  is  no  justification  for  instituting  a  com- 
parison between  export  grain  rates  east  of  the  lakes  and  those  west  of  the  lakes. 

/       The  operating  conditions  on  the  Canadian  Pacific  Railway,  between  the 

/  prairies  and  the  Pacific,  are  more  difficult  than  those  which  exist  on  that  railway 
between  the  mountains  and  Fort  William.  Therefore,  the  comparison  made  in 
regard  to  the  Canadian  National  Railways  does  not  hold  in  regard  to  the  Cana- 
dian Pacific  Railway.  Because  of  this  condition,  it  has  been  the  practice,  in 
making  rates  in  the  past,  to  concede  a  higher  rate  in  the  mountains  than  on 

,  the  prairies.  So  long  as  the  Canadian  Pacific  was  the  only  railway  through  the 
mountains,  that  was,  in  my  opinion,  a  perfectly  sound  principle,  and  should  be 
continued,  with  such  adjustments  as  may  be  proper  from  time  to  time,  as  far  as 
that  railway  is  concerned.  But  I  cannot  admit,  that  because  "  mountain  rates  " 
are  proper  on  the  Canadian  Pacific  Railway,  which  has  to  surmount  high 
altitudes  by  means  of  difficult  grades,  that,  therefore,  they  are  warranted  on  the 
Canadian  National  lines,  which  were  conceived  and  built  for  the  express  purpose 

\  of  avoiding  these  conditions,  as  they  in  fact  do  avoid  them. 
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Under  the  Statute  of  1922,  the  railways  are  compelled  to  convey  the  total 
grain  crop  of  the  prairies  to  Fort  William  as  required.  The  rate  for  that  service 
has  been  fixed  by  the  highest  authority.  If  we  order  the  railways  to  render 
the  same  service  at  the  same  rate  per  bushel,  and  per  mile  (making  due  allowance 
for  a  mountain  rate  on  the  Canadian  Pacific  Railway),  when  called  upon  to 
transport  a  part  of  that  grain  to  the  Pacific  Coast,  we  are  not  putting  a  cent 
of  extra  burden  on  the  railways,  and  we  are  adjusting  a  discrimination  against 
the  prairie  producer  that  is  a  serious  bar  to  the  further  development  of  the  more 
westerly  portion  of  the  prairie  area,  which  is  approximately  two-thirds  of  the 
whole. 

The  haul,  from  the  railroad  centres  of  Edmonton  and  Calgary,  the  first 
important  points  east  of  the  mountains,  to  the  head  of  the  lakes,  is  approximately 
1,250  miles.  The  eastbound  rates  at  present  in  force  diminishes  the  charge  per 
mile  of  haul  with  increase  of  distance  from  the  lake  ports.  From  Fort  William 
to  Vancouver,  by  the  National  line,  is  approximately  2,000  miles.  The  point  of 
middle  distance  on  the  Canadian  National  main  line,  is  about  Scott,  Sas- 
katchewan. Grain  hauled  eastward  from  points  west  of  Scott, — that  is  to 
say,  from  the  western  part  of  Saskatchewan  and  the  whole  of  Alberta — to 
Fort  William,  pays  a  lower  per  mile  rate  to  the  railway,  under  present  conditions, 
than  it  would  if  it  were  Hauled  westward  at  the  rates  which  now  apply  for 
the  like  distances  on  the  eastbound  haul.  In  other  words,  if  the  eastbound 
rates  from  Scott  easterly  to  Fort  William  were  applied  to  westbound  traffic 
from  Scott  westerly  to  Vancouver,  the  railways  would  earn  an  increased  rate 
per  mile  on  every  car  of  grain  produced  in  Alberta  and  Western  Saskatchewan, 
over  the  rate  they  now  receive  on  the  haul  of  that  grain  to  Fort  William. 

The  maintenance  of  a  higher  rate  westward  than  eastward,  with  the 
diminishing  scale  of  rates  on  the  longer  haul,  has  the  effect  of  placing  a  higher 
gross  charge  against  the  grain  of  Alberta  and  Western  Saskatchewan,  and 
requiring  the  railways  to  haul  it  eastward  at  a  less  remunerative  rate. 

In  regard  to  westbound  rates  over  the  Canadian  Pacific  Railway  from 
prairie  points  to  Vancouver,  it  is  not  necessary,  in  discussing  this  reference,  to 
exactly  define  what  these  should  be.  Such  definitions  should  follow  an  expert 
enquiry  as  to  what  would  be  a  fair  mileage  or  percentage  allowance  in  comput- 
ing a  mountain  rate,  according  to  the  conditions  that  are  entitled  to  be  con- 
sidered. 

The  wording  of  that  portion  of  the  British  Columbia  Appeal,  which  has 
been  referred  to  this  Board,  is  as  follows: — 

"  To  cease  from  making  and  charging  higher  tolls,  for  the  transporta- 
tion of  wheat,  corn,  oats  and  other  grains,  flour  and  other  mill  products, 
hay,  straw,  flax  and  other  agricultural  products  from  points  in  the  pro- 
vinces of  Alberta,  Saskatchewan  and  Manitoba,  to  points  in  the  province 
of  British  Columbia,  than  are  charged  for  the  transportation  of  such 
wheat,  corn,  oats  and  other  grains,  flour  and  other  mill  products,  hay, 
straw,  flax  and  other  agricultural  products  from  points  in  the  said 
provinces  of  Alberta,  Saskatchewan  and  Manitoba  and  Ontario,  and  as 
far  east  as  and  including  Fort  William  and  Port  Arthur,  over  the  same 
or  similar  distances  " ; 
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Tl  e  importance  of  the  application,  to  the  producers  of  Alberta  and  western 
Saskatchewan  can  only  be  clearly  understood  by  a  comparison  of  the  westbound 
with  the  eastbound  rates  now  prevailing. 


Freight  rate 
per  cwt. 


Edmonton  to  Vancouver  

Regina  to  Fort  William  

Tofield  to  Vancouver  

Moose  Jaw  to  Fort  William  

Chauvin  to  Vancouver  

Swift  Current  to  Fort  William  

Landis  to  Vancouver  

Maple  Creek  to  Fort  William  

Saskatoon  to  Vancouver  

Asquith  to  Vancouver  

Medicine  Hat  to  Fort  William  

Watrous  to  Vancouver  

Bassano  to  Fort  William  

Jasmine  to  Vancouver  

Calgary  to  Fort  William  

Edmonton  to  Fort  William  (distance  approximated  same  as  Calgary  to  Fort 
William)  


cts. 
25 
20 

27 
20 

28 
22 

29| 

23 

31| 

31 

24 

33 
25 

33§ 
26 

26 


For  the  reasons  above  given,  I  feel  compelled  to  support  the  application 
of  the  Provincial  Governments  regarding  export  grain  rates,  and  therefore 
dissent  from  the  majority  Judgment  of  the  Board. 

Ottawa,  October  10,  1923. 


GENERAL  ORDER  NO.  384 

In  the  matter  of  the  rates  on  grain  from  points  in  the  Provinces  of  Alberta, 
Saskatchewan,  and  Manitoba  to  Vancouver  and  other  British  Columbia 
Coast  points,  for  export. 

File  No.  30686-2 

Wednesday,  the  10th  day  of  October,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

C.  Lawtrence,  Commissioner. 

Hon.  Frank  Oliver,  Commissioner. 

r Whereas,  by  Order  in  Council  P.C.  No.  2007,  dated  the  2nd  day  of  October, 
1923,  the  Governor  in  Council  referred  the  subject  of  the  said  export  grain  rates 
from  points  in  the  said  provinces  to  Vancouver  and  other  British  Columbia 
|  Coast  points,  to  the  Board  for  immediate  determination  and  such  effective  action 
I  as  the  Board  may  deem  necessary ; 

After  fully  considering  the  matter,  and  applyiing  the  principles  set  forth  in 
the  Judgment  of  the  Board,  dated  October  10,  1923,  and  for  the  reasons  therein 
contained, — 

The  Board  Orders:  That  the  current  rates  on  grain  and  grain  products  to 
Pacific  Coast  ports  for  export  be  reduced  uniformly  ten  per  cent;  and  that  all 
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the  railway  companies  subject  to  the  jurisdiction  of  the  Board  file  tariffs,  \ 
effective  not  later  than  October  22,  1923,  showing  such  reduction;  also  that  all ( 
milling,  malting,  storage,  cleaning,  or  bagging  in  transit  privileges  on  grain  now* 
contained  in  the  tariffs  be  unaffected  by  this  order. 

2.  In  applying  the  said  rates,  fractions  shall  be  disposed  of  as  provided  for  in 
Order  in  Council  P.C.  No.  1863,  dated  July  27,  1918. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Rural  Muncipality  of  Morris,  Man.,  for  an  Order  directing 
the  Canadian  Pacific  Railway  Company  to  construct  a  crossing  at 
Sewell,  Man.,  connecting  the  roads  leading  to  the  railway  from  the  North 
and  South. 

File  32650. 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

At  the  hearing  of  this  matter  at  Winnipeg,  it  was  developed  that  the  cross- 
ing asked  for  ran  through  the  railway  yard,  at  a  point  where  it  was  necessary 
to  cross  three  tracks.  The  representative  of  the  municipality  stated  that  the 
right  of  way  for  the  road  had  been  bought  through,  both  north  and  south.  The 
following  discussion  took  place: — 

"  The  Assistant  Chief  Commissioner:  But  there  are  questions  of 
public  safety  involved  in  a  road  right  through  the  yard.  If,  as  a  result  of 
the  use  of  the  road,  the  yard  facilities  were  curtailed,  that  would  affect 
you,  would  it  not?    How  close  is  that  to  the  station? 

"  Mr.  Stoney:  I  could  not  say.  I  have  a  witness  here,  a  Mr. 
Rexeiler,  who  does  business  in  the  town,  and  who  can  give  you  that  infor- 
mation. 

"The  Assistant  Chief  Commissioner:  I  think  you  can  start  with  this, 
that  you  cannot  have  a  road  through  the  yard;  we  have  laid  that  down  time 
and  time  again.  If  you  put  a  road  right  through  the  yard,  and  industries 
should  grow  up,  you  would  be  running  right  into  danger.  Those  industries 
wrould  grow  up,  and  your  view  would  be  obscured.  So  that  you  may  con- 
sider that  out  of  the  question,  so  far  as  the  crossing  is  concerned.  There 
is  no  use  giving  evidence  as  to  carrying  a  crossing  through  the  yard, 
because  that  is  not  going  to  be  done;  in  your  own  interests  it  is  not  going  to 
be  done.  We  will  be  glad  to  hear  evidence  in  regard  to  improving  the 
situation  in  any  other  way.  Taking  the  crossing  outside  the  switch,  it 
would  mean  a  little  jog  but  you  could  get  across.  Mr.  Rey craft,  what  do 
you  say  about  taking  the  crossing  around  the  switch? 

Mr.  Reycraft:  Our  engineer  has  suggested  it  just  beyond  the  switch. 

"The  Assistant  Chief  Commissioner:  Mr.  Drury  will  make  an 
inspection  of  the  location  and  submit  a  report  to  the  Board." 

Following  this,  an  investigation  was  made  by  the  Board's  Division  Engineer, 
who  advised  in  the  following  terms: — 

"  According  to  instructions  received,  at  the  Board's  sittings  held  in 
Winnipeg  on  Monday,  July  16,  I  made  an  investigation  of  a  proposed  road 
crossing  at  Sewell,  Man.,  on  the  Canadian  Pacific  Railway  LaRiviere 
Branch.  I  was  accompanied  by  Mr.  Campbell,  Division  Engineer,  Cana- 
dian Pacific  Railway,  at  Winnipeg;  and  on  the  ground  I  met  Mr.  L. 
Recksiedler. 
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"  On  going  into  the  matter  of  a  crossing,  it  was  pointed  out  at  the 
Board's  sitting  that  a  crossing  through  the  station  grounds  could  not  be 
allowed.  I,  therefore,  went  into  the  question  of  a  public  crossing  to 
the  east  of  said  station  grounds,  and  on  discussing  the  matter  with  Mr. 
Reckseidler  I  will  recommend  that  the  Canadian  Pacific  Railway  be  asked 
to  install  a  public  crossing  just  to  the  east  of  their  station  grounds,  as 
shown  in  yellow  on  the  blue  print  attached,  and  that  the  municipality 
acquire  a  strip  of  land  sixty-six  feet  wide  leading  from  the  proposed  cross- 
ing to  connect  with  the  acquired  road  on  the  half  section  line  on  the  north 
side  of  the  track,  and  that  the  municipality  also  acquire  a  strip  of  land 
sixty-six  feet  wide  parallel  to  the  station  grounds,  on  the  south  side  of  the 
track  leading  from  the  acquired  roadway  on  the  half  section  line  to  the 
proposed  public  crossing.  Mr.  Recksiedler  is  to  take  up  the  question  of 
acquiring  the  property  with  the  municipality  of  Morris." 

What  is  set  out  in  the  report  of  the  Board's  Engineer  was  communicated 
both  to  the  municipality  and  to  the  railway,  for  such  submissions  as  they  might 
desire  to  make.  The  Board  has  before  it  a  letter  from  the  municipality  dated 
Septemhber  1  reading  as  follows: — 

"  In  reply  to  your  letter  regarding  the  above  subject,  I  beg  to  say  that 
I  took  the  matter  up  with  the  council  of  this  municipality  at  a  regular 
meeting  held  yesterday. 

"  The  council  instructed  me  to  advise  you  that  the  arrangements 
as  suggested  in  your  letter  are  not  satisfactory  to  the  council. 

"  The  council  have  had  considerable  expense  in  connection  with  this 
road  already,  having  expended  $610.42  in  connection  with  the  right  of 
way,  and  do  not  feel  like  adding  any  further  expense. 

"  I  might  say  that  this  expenditure  was  made  with  the  expectation 
that  a  crossing  would  be  forthcoming  as  soon  as  the  road  was  com- 
pleted. 

"  However,  if  the  railway  company  do  not  consider  it  good  business 
to  furnish  a  crossing,  I  presume  that  the  marketing  of  the  grain  will  take 
place  at  some  more  convenient  point." 

The  diversion  recomemnded  in  the  Engineer's  report  is  610  feet  longer  than 
the  direct  road  angling  through  the  station  yard  which  the  applicant  desires. 
The  crossing  so  recommended  is  outside  the  switch  point. 

The  municipality  in  its  answer  above  quoted  refers  to  the  expense  which  it 
has  already  made  for  the  right  of  way.  This  is  unfortunate  from  the  stand- 
point of  the  municipality,  but  has  no  bearing  on  the  question  of  public  safety 
or  convenient  untilization  of  the  facilities  at  the  station. 

The  road  in  question  was  constructed  up  to  the  track  on  both  sides  of  the 
railway  before  the  application  was  launched  to  have  the  crossing  over  the  rail- 
way constructed.    The  Board  was  so  advised  under  date  of  April  28,  1923. 

In  the  railway  company's  letter  of  May  30,  1923,  in  answer  to  said  appli- 
cation, it  was  stated  that  the  matter  had  been  under  discussion  off  and  on 
between  the  railway  and  municipality  for  some  time;  and  that  when  the  local 
superintendent  learned  of  the  municipality's  proposition  to  have  a  crossing 
at  this  point,  he  wrote  setting  out  the  objections  on  the  ground  that  the  proposed 
road  crossing  would  cross  diagonally  over  the  railway's  main  line,  business 
and  passing  tracks,  at  the  same  time  making  a  diagonal  out  across  the  station 
grounds,  which  would  undoubtedly  interfere  with  the  extension  of  the  necessary 
facilities  at  the  point  in  question  as  business  developed. 

It  appears,  then,  that  before  the  application  to  the  Board  had  been 
launched  the  applicant  was  fully  advised  of  the  difficulties  arising  in  connection 
with  a  crossing  at  the  point  in  question. 
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The  matter  of  crossings  through  railway  yards  has  engaged  the  attention 
of  the  Board  at  many  places.  While,  in  the  first  instance,  with  traffic  relatively 
undeveloped,  the  construction  of  a  crossing  through  a  yard  may  seem  unim- 
portant, difficulties  soon  develop.  Industries  grow  up  along- the  yard  tracks; 
cars  spotted  near  the  buildings  of  these  industries  obscure  the  view.  This  is 
not  a  statement  based  on  imagination.  The  Board  has  in  many  cases  had 
dangerous  situations  brought  to  its  attention  just  because  of  such  conditions. 
Sometimes  a  private  crossing  is  constructed  to  yield  access  to  yard  tracks; 
then,  with  construction  of  buildings  and  cars  being  spotted  near  to  these  indus- 
tries, dangerous  conditions  arise.  The  opening  up  of  a  road  through  railway 
yards  means  that  sooner  or  later  the  demand  for  protection  arises;  and  the 
construction  by  a  Municipality  of  a  road  across  a  railway  yard,  at  a  point 
where  the  road  is  junior,  means  that  some  contribution  at  least  to  the  cost  of 
protection,  if  and  when  such  is  ordered,  will  have  to  be  borne  by  the  muni- 
cipality. 

Aside  from  the  question  of  public  safety,  which  is  and  should  be  paramount, 
it  must  further  be  recognized  that  the  construction  of  a  road  through  a  railway 
yard  cuts  down  the  facilities.  To  the  extent  that  trains  must  be  cut  and  cars 
kept  back  from  the  crossing,  the  facilities  are  limited.  It  is  unnecessary  to 
direct  attention  to  the  difficulties  and  complaints  that  do  arise  in  cases  where  the 
road  is  fouled  by  a  train  and  people  have  to  wait  until  a  train  is  cut. 

On  the  circumstances  and  on  the  position  taken  by  the  municipality,  the 
only  action  justifiable  is  to  dismiss  the  application. 

October  11,  1923. 
Commissioner  Boyce  concurred. 


Complaint  of  A.  Farquharson,  Fernie,  B.C.,  against  service  and  rates  for  his 
log  shipments  from  Fernie,  B.C.,  to  Calgary,  Alta.,  Great  Northern 
Railway  and  Canadian  Pacific  Railway. 

File  32523 

McLean,  Assistant  Chief  Commissioner: 

The  complaint  as  launched  involved  the  question  of  revised  minimum 
weights  as  well  as  of  rates.  The  matter  of  minimum  weights  was  adjusted  by  con- 
cession of  the  Great  Northern  Railway  Company,  whereby  it  undertook  to  pro- 
vide for  the  minimum  of  7,000  feet  per  car  where  cars  of  60,000  pounds  capacity 
or  less  are  furnished,  the  general  minimum  being,  however,  one  of  8,000  feet 
per  car. 

The  matter  of  the  rate  complaint  stood  over  for  some  further  consideration. 
The  applicant  complained  that  he  is  charged  a  rate  of  $1.69  per  1,000  feet  on 
logs,  in  carloads,  from  his  spur  to  Fernie,  B.C.  There  is  a  question  as  to  the 
exact  mileage  concerned.  The  differences  in  the  different  statements  given  are, 
however,  fractional,  and  it  is  admitted  that  the  distance  is  in  excess  of  five 
miles. 

The  applicant  submitted  that  a  rate  of  $1  would  be  adequate;  and  in  sup- 
port of  this  he  made  comparison  with  a  rate  of  $1.65  stated  to  have  been 
charged  by  the  Canadian  Pacific  Railway  Company  for  a  distance  of  30  miles. 
According  to  his  letter,  the  rate  in  question  used  as  a  basis  of  comparison  was 
between  Cockato  and  Waldo;  and  it  is  stated  to  have  been  in  effect  in  1919. 

The  rate  actually  in  effect  between  the  points  in  question  was  $1.90,  and 
was  cancelled  in  1919.    Consequently,  if  the  rate  in  question  did  afford  any 
measure  of  what  should  properly  apply,  it  would,  in  order  to  bring  it  down  to 
67504—2 
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present-day  conditions,  have  to  be  subjected  to  the  various  percentage  increases 
allowed  since  1919,  as  well  as  the  variations  of  same. 

The  Board  has  held  that  where  the  traffic  compared  moves  over  two 
different  routes,  this  precludes  the  mere  references  to  differences  in  mileage 
rates  being  taken  as  prima  facie  evidence  of  discriminatory  treatment.  See 
Complaint  Sudbury  Board  of  Trade  re  rates  on  coal  from  Toronto  to  Sudbury— 
File  11479,  cited  in  Canadian  Oil  Cos.  vs.  G.T.  CP.,  and  C.N.  By.  Cos.,  12 
Can.  Ry.  Cas.,  350,  at  p.  355. 

Further,  in  connecetion  with  the  Canadian  Pacific  rate  when  it  was  opera- 
tive, it  carried  a  stipulation  that  it  applied  on  logs  for  sawing  and  reshipment. 

The  Board  has  recognized  that  it  is  justifiable  for  a  railway  in  carrying 
the  raw  material  in  to  take  into  consideration  the  resultant  traffic  out,  and  that 
it  has  a  right  to  consider  this  as  a  reason  for  a  lower  toll  on  the  original  com- 
modity where  hauled  to  points  of  manufacture  on  its  line. 

Michigan  Sugar  Co.  vs.  CW.  &  L.E.  Ry.  Co.,  11  Can.  Ry.  Cas.,  353. 
International  Paper  Co.  vs.  G.T.,  CP.,  and  C.N.R.  Cos.,  15  Can.  Ry.  Cas., 
114,  115. 

Complaint  Nukol  Fuel  Co.,  Ltd.,  re  rates  on  coal  briquettes  from  Toronto 
— Board's  Orders  and  Judgments,  Vol.  II,  245,  at  p.  246. 

Aside  from  these  factors  which  would  have  to  be  taken  into  consideration 
if  the  Canadian  Pacific  Railway  Company's  rate  adduced  as  a  basis  of  com- 
parison was  still  operative,  there  is  the  very  important  factor  that  the  rate  is 
no  longer  operative.  A  non-operative  rate,  subject  when  it  was  existing  to 
conditions  so  radically  different  from  what  were  involved  in  the  present  case, 
cannot  be  taken  as  a  measure  of  the  rate  now  properly  applicable.  The  best 
that  can  be  said  for  suggesting  a  rate  of  $1  is  that  it  was  a  guess  based  on 
inadequate  consideration  of  the  factors  affecting  the  Canadian  Pacific  rate. 

Logs,  in  carloads,  are  classified  10th  class,  and  the  10th  class  rate  is  7^ 
cents  for  distances  up  to  five  miles  and  8  cents  for  distances  over  five  and  up 
to  ten  miles. 

On  logs  and  bolts,  for  manufacture,  the  Great  Northern  Railway  Company 
publishes  in  its  tariff  C.R.C.  No.  1686  a  mileage  scale  of  rates,  and  its  rate  for 
destinations  up  to  ten  miles  is  4J  cents  per  100  pounds. 

Taking  what  is  given  as  to  the  average  loading  in  feet  and  the  weights 
in  connection  with  same,  it  would  appear  that  the  special  commodity  rate  of 
$1.69  published  from  Farquharson's  spur  to  Fernie  figures  out  at  2  cents  per 
100  pounds.  A  check  of  the  tariffs  does  not  show  any  other  special  log  rates 
published  by  the  Great  Northern  Railwav  Company  on  any  lower  basis  than 
this. 

In  a  supplementary  letter,  Mr.  Farquharson  states  that  the  Great  Northern 
Railway  Company  are  hauling  logs  from  the  White  Spruce  Lumber  Company's 
spur  to  Fernie,  a  distance  approximately  the  same  as  from  his  spur  to  Fernie, 
for  $4.50  per  car.  The  question  of  rate  from  the  White  Spruce  Lumber  Com- 
pany's spur  to  Fernie  was  also  spoken  to  at  the  hearing.  It  appears  the  dis- 
tance from  the  White  Spruce  Lumber  Company's  spur  to  Fernie  is  3-59  miles; 
that  on  shipments  from  the  White  Spruce  Lumber  Company's  plant  to  Fernie 
the  distance  tariff  rates  as  shown  in  Great  Northern  Tariff  C.R.C.  No.  1686 
apply,  which  as  above  pointed  out  makes  a  rate  of  4^  cents  per  100  pounds. 
However,  on  shipments  destined  to  points  beyond  Fernie  originating  at  the 
White  Spruce  Lumber  Company's  plant,  the  interswitching  rates  apply,  as  this 
plant  is  within  the  4-mile  distance  prescribed  in  the  Board's  General  Order 
No.  252  dealing  with  interswitching,  and  under  said  order  the  company  is  com- 
pelled to  treat  such  movements  as  interswitching  rather  than  as  a  line  haul. 
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Farquharson's  spur  is  not  within  interswitching  limits  and  is,  therefore,  pro- 
perly considered  a  line  haul  on  traffic  destined  either  to  Fernie  locally  or 
bevond. 

On  analysis  of  the  tariffs  and  factors  involved,  justification  for  the  reduc- 
tion desired  is  not  established.  Order,  therefore,  will  go  dismissing  the  appli- 
cation. 

October  12,  1923. 

Commissioner  Boyce  concurred. 


Application  of  Queen's  University,  Kingston,  Ontario,  et  al,  for  an  Order  or 
Ruling  which  will  extend  to  the  University  and  to  the  City  the  same 
privileges  in  the  matter  of  excursion  rates  on  the  railways  in  connection 
with  the  annual  football  games  as  are  enjoyed  by  Toronto  and  Montreal 
and  other  large  cities. 

File  No.  30969.1 

Oral  Judgment  delivered  by  Assistant  Chief  Commissioner  McLean  at 

THE  CLOSE  OF  THE  HEARING  AT  OTTAWA  ON  TUESDAY,  OcTOBEK  16,  1923 

Counsel  for  the  applicant  has  said  that  this  matter  is  not  being  put  forward 
by  him  from  the  standpoint  of  an  appeal  to  sympathy ;  he  very  correctly  appre- 
ciated the  situation  when  he  said  that  if  there  were  an  appeal  to  sympathy,  there 
would  be  no  question  about  the  decision ;  and  I  may  say,  if  a  somewhat  antique 
pronunciation  of  Latin  is  tolerable,  that  we  all  believe  in  the  principle  of  mens 
sana  in  corpore  sano,  and  that  even  those  of  us  who  are  approaching  the  age  of 
"  the  lean  and  slippered  pantaloon  "  and  are  meditating  on  the  importance  of 
golf  scores,  are  still  quite  enthusiastic  about  the  records  made  in  our  far-off 
college  days,  about  the  scores  of  football  teams  ;  but  that  is  something  we  cannot 
deal  with.  As  to  sympathy  with  the  institution  that  is  taking  the  principal  part 
in  the  application,  we  all  have  very  strong  sympathy  and  interest.  Personally 
I  have  always  regarded  Queen's  as  being  made  up  of  a  sort  of  Presbyterian  con- 
crete, compounded  of  "  sand  "  in  the  sense  of  courage  and  stiffened  with  a  large 
percentage  of  oatmeal  and  the  Shorter  Cathechism;  a  very  excellent  sort  of 
concrete. 

Mr.  King:  You  have  not  read  our  constitution  of  1912? 
The  Assistant  Chiet  Commissioner:  No;  I  am  harking  back  to  the  olden 
days. 

Mr.  Flintoft:  I  hope  you  have  not  any  shredded  wheat  in  that  concrete. 

The  Assistant  Chief  Commissioner:  No;  only  oatmeal,  the  old- 
fashioned  kind.   But  coming  back  to  more  germane  considerations. 

The  argument  has  been  made  that  the  development  of  college  athletics  is 
very  important  and  might  be  treated  as  an  exception.  We  are  all  at  one  with 
the  suggestion  that  it  is  important,  but  where  an  application  was  made  to  us  in 
connection  with  a  rate  as  in  the  case  of  the  British  Columbia  News  Company 
against  the  Dominion  Express  Company  where  there  was  an  application  for  a 
rate  that  would  develop  the  business,  we  had  to  rule  that  our  function  was  deal- 
ing with  the  reasonableness  of  a  rate  and  not  with  the  putting  in  of  a  rate  that 
might  lead  to  the  development  of  business.  When  a  railway  company  puts  in 
a  rate  to  develop  business,  it  takes  the  risk  of  the  loss  or  profit.  The  function 
of  a  regulating  tribunal  is  entirely  different.  Tt  is  not  concerned  with  the  making 
of  an  industrial  policy  for  the  railway;  the  railway  makes  its  industrial  policy, 
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and  the  railway  makes  its  rates,  and  the  regulative  tribunal  comes  in  simply 
when  there  is  need  of  intervention  from  the  standpoint  of  regulation.  So  if  an 
argument  were  put  forward  on  the  question  of  the  basis  of  the  reasonableness 
per  se  of  the  existing  rate,  that  we  should  put  in  a  rate  from  the  standpoint  of 
a  developmental  policy,  we  would  have  to  rule  in  accordance  with  what  was  said 
in  the  case  of  the  British  Columbia  News  Company. 

In  this  application  it  comes  down  to  the  question  of  discrimination,  and  of 
course  it  is  patent  to  all  who  have  studied  the  Act  and  studied  the  decisions  of 
this  Board,  as  well  as  the  decision  of  other  regulative  tribunals,  that  in  speak- 
ing of  discrimination,  there  is  no  changeless,  perpetually  fixed  yardstick  of  dis- 
crimination; it  is  a  question  of  fact.  The  question  arises:  Is  the  discrimination 
unjust?  Is  the  preference  undue?  We  cannot  get  absolute  equality  under  the 
Railway  Act  any  more  than  we  can  in  the  ordinary  affairs  of  life;  there  must 
be  compromise  and  adjustment.  The  question  is,  How  does  the  machine  work? 
Under  the  mechanism  of  the  Railway  Act,  the  question  is  does  the  rate  work 
so  as  not  to  put  an  unjust  burden  upon  the  individual.  The  matter  of  dis- 
crimination has  been  brought  up  in  many  ways.  In  the  regulation  of  freight 
rates,  it  has  been  recognized,  for  example,  that  on  the  hauling  in  of  pulpwood 
to  a  given  point,  where  the  railway  has  the  hauling  out  of  the  finished  material, 
it  is  not  an  unjust  discrimination  to  give  a  lower  basis  on  the  commodity  hauled 
in,  in  consideration  of  the  fact  that  it  has  the  haul  out  of  the  finished  product; 
a  higher  basis  may  be  given  to  the  article  which  ends  at  that  point,  and  from 
which  there  is  no  resultant  haul  out. 

Again  in  connection  with  the  decision  in  the  Michigan  Sugar  Company  case. 
It  was  decided  that  one  thing  that  was  justifiable  for  the  railway  company  to 
take  into  consideration  was,  that  the  Chatham,  Wallaceburg  and  Lake  Erie,  had 
on  the  haul  to  the  Dominion  Sugar  Company,  the  hauling  in  of  the  raw  material 
and  the  hauling  out  of  the  finished  product,  while  in  the  case  of  the  applicant 
there  was  only  the  hauling  of  the  raw  material;  that  that  was  a  fact  to  be  con- 
sidered, and  it  was  held  that  under  those  circumstances  the  difference  in  rate 
did  not  constitute  an  unjust  discrimination  or  an  undue  preference. 

Under  the  Railway  Act,  section  345,  the  railways  are  given  discretion  as 
to  certain  things  they  may  do,  subject  to  the  inhibitions  attaching  to  unjust  dis- 
crimination and  undue  preference. 

The  question  of  excursion  rates,  which  by  accident  or  design  comes  in 
the  same  clause,  as  the  commutation  rates,  is  something  in  connection  with 
which  the  Board  has  no  initial  discretion.  In  the  commutation  rates,  there  is 
an  additional  subsection  enacted  more  recently,  which  differentiates  the  matter 
somewhat,  but  I  need  not  go  into  that.  In  dealing  with  commutation  rates,  a 
very  considerable  amount  of  attention  has  been  given  to  the  criteria  of  dis- 
crimination, and  these  criteria  are  applicable  to  excursion  rates.  Reference  has 
been  made  to  the  Wegenast  and  the  Brampton  cases,  two  cases  in  which  I  had 
the  privilege  of  sitting  with  the  then  Chief  Commissioner,  the  late  Judge  Mabee. 
The  matter  was  gone  into  very  fully,  and  I  do  not  need  to  elaborate  what  was 
said  there  because  the  citation  has  been  given  by  Mr.  Flintoft  covering  the 
portion  which  it  seems  to  me  is  germane.  One  thing  was  said  in  the  Wegenast 
case  that  is  especially  notable.  The  question  was  raised,  as  the  result  of  the 
commutation  rates  given  to  Oakville  and  not  to  Brampton,:  Have  there  been 
sales  of  property  in  Oakville  which  otherwise  with  the  presence  of  commutation 
in  Brampton  would  have  been  made  in  Brampton?  Or  are  people  living  in 
Toronto  now,  because  of  the  absence  of  these  commutation  rates,  who  would 
have  lived  in  Brampton  if  low  rates  had  been  given  to  them?  In  other  words, 
there  had  to  be  an  affirmative  showing  of  an  unjust  discrimination  and  an  undue 
preference;  and  the  adverse  ruling  went  on  there  being  no  such  affirmative 
showing. 
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The  same  question  was  raised  in  the  case  of  Massiah  against  the  Canadian 
Pacific  Railway,  where  it  was  pointed  out  that  in  the  absence  of  an  affirmative 
showing  by  the  applicant  of  unjust  discrimination,  no  case  had  been  made  out. 
In  the  present  instance,  with  a  full  appreciation  of  the  very  earnest  presentation 
and  the  very  keen  interest  which  the  gentlemen  called  on  behalf  of  the  applicants 
have  in  the  success  of  Queen's  University  and  its  football  team,  we  are  faced 
with  the  fact  that  under  the  Railway  Act  and  having  in  mind  the  authorities 
there  has  not  been  any  affirmative  showing  of  detriment,  of  unjust  discrimina- 
tion or  undue  preference.  There  is  a  difference  in  treatment,  but  the  principles 
laid  down  in  the  Wegenast  and  Brampton  cases,  the  criteria  of  unjust  discrimina- 
tion referred  to  there,  have  not  been  met,  and  so  under  these  circumstances  all 
we  can  do  is  to  refuse  the  application. 

Commissioners  Boyce  and  Lawrence  concurred. 


ORDER  NO.  34296 

In  the  matter  of  the  application  oj  the  Vancouver  Harbour  Commissioners, 
hereinafter  called  the  u  applicants"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  i£s, 
terminal  railway  between  Government  Elevator  and  Ballantyne  Pier,  in 
the  City  of  Vancouver,  Province  of  British  Columbia. 

File  No.  30281  1 

Tuesday,  the  9th  day  of  October,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  Engineer  of  the  Board,  concurred  in  by  its  Chief  Engineer, 

The  Board  Orders:  That  the  applicants  be,  and  they  are  hereby,  authorized 
to  open  for  the  carriage  of  freight  traffic,  temporarily,  that  portion  of  their 
terminal  railway  between  the  Government  Elevator  and  Ballantyne  Pier,  in  the 
city  of  Vancouver,  province  of  British  Columbia. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34288 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  a  new  standard  No.  6 
station  at  St.  Joachim,  in  the  Province  of  Ontario,  as  shown  on  the  plan 
approved  under  the  Order  of  the  Board  No.  21057,  dated  December  18, 
1913. 

File  No.  22111 

Tuesday,  the  9th  day  of  October,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report 
and  recommendation  of  its  Chief  Operating  Officer, — 
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The  Board  orders:  That  the  location  of  the  applicant  company's  new 
standard  No.  6  station  at  St.  Joachim,  in  the  province  of  Ontario,  as  shown  on 
the  plan  approved  under  the  said  Order  No.  21057,  dated  December  18,  1913, 
be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  34292 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  11  applicant  company  ",  under  Section  276  of  the 
.Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the  re- 
vised location,  Kashabowie  Sub -division,  mileage  36-56,  for  a  distance  of 
1-72  miles,  to  a  connection  with  the  said  Subdivision  at  old  mileage 
38-J/.2 

File  No.  32303 

Wednesday,  the  10th  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  open  for  the  carriage  of  traffic  the  Rowan  Revision  of  its  line  of  railway 
from  Conmee  Junction,  mileage  36-56,  to  the  old  milage  38-42,  the  distance  of  the 
revision  being  1-72  miles. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34297 

In  the  matter  of  the  application  of  the  Vancouver  Harbour  Commissioners, 
hereinafter  known  as  the  "  applicants;'  under  Section  330  of  the  Railway 
Act,  1919,  for  approval  of  the  Standard  Mileage  Tariff  C.R.C.  No.  1:  a 
copy  of  such  tariff  having  been  filed  with  the  Board  under  file  No. 
30281.3. 

Thursday,  the  11th  day  of  October,  A.D.  1923. 

Hon.  W.  B.  Nantel,  K.C..  Deputy  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
Hon.  Frank  Oliver,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  Standard  Mileage  Tariff  C.R.C.  No.  1. 
covering  freight  movements  between  all  stations  on  the  applicants'  Terminal 
Railway,  be,  and  it  is  hereby,  approved;  and 

The  Board  further  orders:  That  the  said  tariff,  together  with  a  reference 
to  this  order,  be  published  in  at  least  two  consecutive  weekly  issues  of  the 
Canada  Gazette. 

W.  B.  nantel, 

Deputy  Chief  Commissioner. 
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ORDER  No.  34298 

In  the  matter  of  the  application  of  the  Vancouver  Harbour  Commissioners, 
hereinafter  known  as  the  "  applicants;'  under  Section  323  of  the  Railway 
Act,  1919,  for  approval  of  their  by-law  dated  the  4th  day  of  October, 
1923,  authorizing  W.  D.  Harvie  to  prepare  and  issue  tariffs  covering  all 
freight  traffic  carried  by  their  Terminal  Railway;  a  copy  of  such  by-law 
being  on  file  with  the  Board  under  file  No.  30281.3. 

Thursday,  the  llth  day  of  October,  A.D.  1923. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
Hon.  Frank  Oliver,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  by-law  dated  the  4th  day  of  October, 
1923,  passed  by  the  applicants,  authorizing  W.  D.  Harvie  to  prepare  and  issue 
tariffs  covering  all  freight  traffic  carried  by  their  Terminal  Railway,  be,  and  it 
is  hereby,  approved. 

W.  B.  NANTEL, 

Deputy  Chief  Commissioner. 


ORDER  No.  34311 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
as  lessee  exercising  the  franchise  of  the  Manitoba  and  Northwestern 
Railway  Company,  hereinafter  called  the  "  applicant  company,"  under 
Section  188  of  the  Railway  Act,  1919,  for  approval  of  the  proposed  loca- 
tion of  its  Standard  A-3  station  at  Tisdale,  Saskatchewan,  as  shown  on 
the  plan  on  file  with  the  Board  under  file  No.  32875. 

Monday,  the  15th  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and  the 
consent  of  the  town  of  Tisdale, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  Standard 
A-3  station  at  Tisdale,  in  the  province  of  Saskatchewan,  as  shown  on  the  plan 
on  file  with  the  Board  under  file  No.  32875,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Application  of  the  Laval  Electric  Company,  under  Section  372,  jor  an  Order 
directing  the  Canadian  National  Railways  to  permit  the  applicant  to 
construct  a  crossing  over  the  tracks  and  telegraph  lines  of  the  Canadian 
National  Railways  with  a  25,000-volt  power  line  at  a  point  1,300  feet 
east  of  UAssomption  Station,  in  the  Parish  of  U Assomption,  P.Q. 

File  9690.89 

Heard  at  Montreal,  June  26,  1923, 

Before — 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner. 
Calvin  Lawrence,  Commissioner. 

Mr.  George  H.  Montgomery,  K.C.,  for  the  Applicant. 

Mr.  Alistair  Fraser,  K.C.,  for  the  Canadian  National  Railways. 

Oral  Judgment  delivered  by  the  Chipjf  Commissioner  at  the  Close  of  the 

Hearing 

The  Chief  Commissioner:  Gentlemen,  as  I  understand  this,  it  is  an  appli- 
cation by  the  Laval  Electric  Company  to  put  their  wires  over  the  Canadian 
National  Railway,  and  of  course,  that  means  the  wires  that  are  on  it. 

The  applicant  has  brought  here  the  evidence  of  four  absolutely  responsible 
witnesses,  so  far  as  I  can  judge,  stating  that  they  have  known  of  hundreds  of 
cases — they  have  constructed  hundreds  of  crossings  and  they  have  never  known 
of  one  falling  down  yet.  And  they  go  further  and  say  that  the  Board's  standard 
regulations  are  ample  and  do  not  require  any  amplification. 

As  against  this  we  have  the  statement  of  Mr.  Davies,  that  down  in 
Bathurst,  N.B.,  some  workmen  allowed  a  wire  to  fall.  Then  there  were  two  or 
three  cases  in  Ontario,  if  I  recollect  where  wires  went  down,  low  voltage  wires, 
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just  simply  distribution  wires  through  a  town  or  village,  and  then  he  says  that 
something  like  a  year  ago  the  very  highest  construction  went  down.  We  know 
that  was  where  steel  towers  went  down,  everything  went  down.  If  they  had 
had  cradles  the  cradles  would  have  gone  with  the  rest  of  it. 

Now  I  take  it  that  this  is  something  where  a  new  condition  has  grown  up 
in  this  country  since  telegraph  lines  were  constructed.  When  telegraph  lines 
were  first  constructed  there  was  no  such  thing  as  electric  wires,  but  the  electric 
wires  have  come  along,  and  they  are  just  as  important  to  civilization,  in  carry- 
ing on  the  business  of  the  country  as  telegraph  and  telephone  wires  are,  and  it 
is  the  duty  of  this  Board  to  try  and  devise  some  means  by  which  all  things 
that  are  necessary  for  carrying  on  the  business  of  the  country  can  be  carried  on. 

This  Board  devised  a  set  of  rules  by  which  the  electric  wires  could  cross 
the  telegraph  wires,  and  we  have  not  a  solitary  case  to-day,  in  evidence,  where 
any  wire  has  ever  come  down  on  a  crossing,  when  it  was  constructed  according 
to  our  standard  rules. 

Mr.  Fraser  raises  an  entirely  new  proposition,  as  I  view  it.  He  does  not 
care  what  kind  of  construction  they  employ  so  long  as  the  Board  will  lay  down 
the  principle  that  the  junior  company  is  absolutely  responsible  for  all  the 
damages  that  may  accrue  to  the  senior  company.  Well,  that  position  is  argu- 
able, but,  in  the  present  case,  I  am  in  favour  of  granting  the  application  of  this 
company  to  cross  the  lines  of  the  Canadian  National  Railway,  so  long  as  they 
construct  according  to  the  standard  rules,  and  if  Mr.  Fraser  wants  to  raise  the 
general  question  he  can  do  so  by  a  subsequent  motion  before  the  Board,  and 
will  be  given  an  opportunity  at  the  very  earliest  possible  moment — I  would  say 
in  the  month  of  September — to  be  heard,  and  at  that  sittings  all  classes  of  the 
community  can  be  represented.  He  can  say  that  the  time  has  come  when  there 
should  be  a  complete  change  in  the  policy  of  this  Board,  then  it  is  for  the  Board 
to  take  into  consideration  and  decide  accordingly.  But  I  do  not  see  that  there 
has  been  sufficient  evidence  given  us  this  morning,  and  I  do  not  feel  justified, 
in  view  of  the  evidence  this  morning,  in  refusing  the  application  of  this  com- 
pany to  cross  this  line  of  railway,  and,  therefore,  so  far  as  my  judgment  goes, 
an  order  should  issue. 

Hon.  Mr.  Nantel:  I  would  state  that  I  will  grant  the  application,  at  the 
risk  of  the  applicant. 

Commissioner  Lawrence:  I  might  say  that  I  concur  entirely  with  the 
judgment  of  the  Chief  Commissioner. 

The  regulations  of  the  Board  were  made  long  before  I  was  a  member  of 
the  Board,  and  from  the  evidence  given  this  morning  it  would  appear  that  they 
are  ample.  Mr.  Fraser  states  that  the  regulations  apply  where  the  parties  con- 
sent. I  should  say  that  is  not  my  understanding.  I  think  the  regulations 
should  apply  to  orders  of  the  Board  just  as  well  as  in  cases  of  consent. 

As  the  Chief  Commissioner  has  intimated,  it  is  the  duty  of  those  who  deal 
with  these  things,  if  they  consider  the  regulations  do  not  apply,  or  are  not 
satisfactory,  to  bring  the  matter  to  the  attention  of  the  Board,  and,  if  neces- 
sary, proper  regulations  can  be  devised,  but,  in  the  meantime,  I  concur  with 
the  Chief  Commissioner  in  granting  this  application. 

The  Chief  Commissioner:  The  application  will  be  granted. 
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Application  of  the  Guelph  Radial  Railway  (April  3,  1922)  for  an  Order  amend- 
ing Order  of  the  Board  No.  2413,  dated  December  1,  1906  (as  amended 
by  Order  No.  4820,  dated  June  4,  1908),  to  enable  the  applicant  Commis- 
sion to  operate  one-man  cars  of  the  Guelph  Radial  Railway,  in  the  City 
of  Guelph,  across  the  tracks  of  the  Canadian  Pacific  Railway  (at  Wool- 
wich Street — Elora  Road)  as  shown  on  the  plan  and  profile,  on  file  with 
the  Board,  under  reference  No.  17323,  File  No.  1688,  and  for  a  ruling 
respecting  the  protection  to  be  given  the  said  crossing,  and  at  whose] 
expense  after  the  15th  September,  1922. 

Application  of  tfie  Hydro-Electric  Power  Commission,  on  behalf  of  the 
Guelph  Radial  Railway  (November  22,  1922)  for  an  Order  provid- 
ing for  additional  protection  throughout  the  year  during  the  hours  of  its 
operation  at  this  crossing,  and  directing  the  Canadian  Pacific  Railway 
Company  to  provide,  maintain,  and  operate,  at  its  own  expense,  the  sema- 
phores and  derails  at  the  said  crossing;  and  for  the  amendment  accord- 
ingly of  previous  Orders  of.  the  Board,  particularly  Orders  Nos.  2413  (De- 
cember 1,  1906),  4820  (of  date  June  4,  1908)  and  31602  (September  23, 
1921). 

File  1688. 

JUDGMENT 

Commissioner  Boyce: 

The  first  of  the  above  applications  was  heard  at  Ottawa  on  November  21, 
1922,  without  waiting  for  a  decision  of  the  Board  thereupon,  and  without  any 
sanction  or  interim  order  of  the  Board,  or  variation  of  any  of  the  orders  here- 
tofore made  by  the  Board  for  protection  at  the  crossing,  the  applicant  put  into 
operation  one-man  cars.  (See  evidence  Volume  400,  pp.  318  and  323.)  The 
effect  of  the  change  to  one-man  car  operation  was  to  render  it  impossible  for 
the  applicant' — without  further  order — to  operate  its  cars  at  this  crossing  in  the 
manner  prescribed  by  Statute — Railway  Act,  section  306  (2). 

The  use  and  operation  by  the  applicant,  as  above,  of  one-man  cars,  occa- 
sioned the  second  application  above  mentioned  which  was  opposed  by  the 
Canadian  Pacific  Railway  Company,  and  was  heard  at  Toronto  on  February 
15  last.  The  latter  application  included  all  that  was  involved  in  the  former 
one — as  well  as,  generally,  the  question  of  suitable  protection  to  be  provided 
in  view  of  the  novel  method  of  operation  decided  upon  and  put  into  effect  by  the 
applicant  as  above. 

A  review  of  the  various  orders  of  the  Board  already  made  for  protection  is 
pertinent  to  the  matters  under  consideration  in  these  applications. 

The  order  of  December  1,  1906  (No.  2413)  permitted  the  Canadian  Pacific 
Railway  Company  to  cross  the  tracks  of  the  Guelph  Radial  Railway,  on  the 
following  conditions,  viz: — 

(a)  Applicant  (Canadian  Pacific  Railway)  at  its  own  expense,  to  insert 
diamond. 

(b)  Applicant,  at  its  own  expense,  to  provide  and  maintain  an  interlocking 
plant;  spring  derails  to  be  placed  on  the  line  of  the  radial  on  the  rail 
adjacent  to  the  highway,  60  feet  from  the  diamond  on  each  side,  and 
semaphores  to  be  placed  on  each  side  of  the  diamond  500  feet  distant 
on  the  western  side,  and  550  feet  distant  on  the  eastern  side  of  the  line 
of  the  Canadian  Pacific  Railway,  and  all  to  be  operated  by  levers  at 
the  diamond  and  to  be  interlocked. 

(c)  Semaphores  and  derails  to  be  operated  by  the  conductors  of  the  cars 
of  the  Guelph  Radial  Railway. 
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(d)  Order  to  be  subject  to  further  order  requiring  the  Canadian  Pacific 
Railway  Company  to  provide  and  keep  a  man  to  work  the  semaphores 
during  the  summer  or  otherwise. 

On  July  2,  1907,  the  Radial  Company  complained  that  it  was  impossible  to 
operate  derails  as  installed  and  asked  for  an  inspection.  The  inspection  was 
made  by  the  Chief  Engineer  of  the  Board,  who  reported,  September  3,  1907 
(copy  of  which  was  sent  to  each  railway  concerned).  Under  date  November 
13,  1907,  the  Radial  Railway  wrote  stating  that  the  report  was  satisfactory, 
and  only  wished  to  have  added  a  condition  that,  for  convenience  of  operation, 
the  operating  lever  should  be  changed  from  horizontal  to  vertical.  Order  No. 
2413,  in  conformity  with  the  Engineer's  report,  was  accordingly  amended  by 
Order  No.  4820,  of  date  June  4,  1908,  which  provided: — 

(a)  That  the  Canadian  Pacific  Railway  Company  provide  and  keep  at 
its  own  expense,  a  man  to  work  the  semaphores,  from  May  15  to 
September  15  each  year,  between  1  p.m.  and  11  p.m.  daily. 

(£>)  For  the  balance  of  the  year  (September  15  to  May  15)  the  semaphores 
be  worked  by  the  conductors  of  the  Radial  Railway,  free  of  charge  to 
the  applicant  company  (Canadian  Pacific  Railway). 

(c)  That  the  Canadian  Pacific  Railway  Company  substitute  vertical  for 
horizontal  levers. 

{d)  By  Order  No.  2999,  dated  August  13,  1920,  the  Canadian  Pacific  Rail- 
way Company  was  directed  to  install  and  maintain  an  electric  bell  at 
its  own  expense,  for  the  protection  of  the  highway  traffic  on  the  Elora 
road.  This  protection  was  changed  to  bell  and  wig-wag  signals  by 
approval  of  Plan  X-4-68,  October  5,  1921. 

On  July  12,  1921,  the  Canadian  Pacific  Railway  Company  applied  for  an 
order  permitting  trains  to  operate  over  the  crossing,  without  being  brought  to 
a  stop. 

On  September  21,  1921,  the  Chief  Engineer  of  the  Board  recommended  an 
order,  and  September  23,  1921,  Order  No.  31602  was  issued,  permitting  both 
railways  to  operate  their  cars  and  trains  over  the  crossing,  without  being  first 
brought  to  a  stop  (without  regard  to  whether  signals  were  clear  or  not) . 

A  copy  of  this  order  was  sent  to  each  of  the  roads  concerned,  and  no  com- 
ment was  made  by  either.  This  order  (No.  31602),  I  think,  was  never  intended 
to  apply  to  the  Radial  Railway ^  which  has  never  acted  on  it  (see  vol.  400,  pp. 
327  at  foot)  and  it  should  be  amended  accordingly. 

Then  comes  the  application  of  April  3,  1922,  to  amend  the  existing  orders 
to  enable  the  Radial  Company  to  operate  one-man  cars.  The  Radial  Company 
begged  the  question,  as  it  were,  by  installing  one-man  cars,  while  the  application 
involving  changes  in  methods  of  protection  at  the  crossing  presented  by  the 
above  orders  consequent  upon  the  proposed  new  method  of  operation  was  pend- 
ing before  the  Board,  and  thereby,  as  they  contend,  committing  the  Canadian 
Pacific  Railway  Company  as  the  junior  road,  to  the  expense  of  such  further 
protection  as  might  become  necessary  by  the  operation  of  one-man  cars. 

The  reason,  stated  in  the  Radial  Company's  application  of  April  3  last, 
for  amendments  to  the  then  existing  orders  to  permit  of  their  operation  of  one- 
man  cars,  is  that  it  is  impossible,  in  the  operation  of  one-man  cars,  for  the 
Radial  Company  to  comply  with  the  conditions,  as  they  say,  contained  in  the 
Board's  orders,  requiring  the  conductor  of  the  street  car  to  go  forward  and 
"  either  operate  semaphores  or  signal  their  cars  across  the  tracks."  This  regu- 
lation is  not  only  dependent  upon  an  order  of  the  Board  (which  may  be  varied 
as  occasion  requires),  but  is  a  provision  of  the  Railway  Act  (section  306  (2)  ) 
which  this  Board  cannot  vary  or  amend.   It  was  also  a  term  (c)  of  Order  No. 
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2413  that  the  semaphores  and  derails  of  the  interlocking  plant  authorized  by 
that  order,  were  to  be  operated  by  the  conductors  of  the  cars  of  the  Guelph 
Radial  Railway. 

The  situation  as  disclosed  by  the  application  of  April  3  last,  is  therefore 
clarified.  The  Radial  Company  wishes  to  operate  one-man  cars  on  its  line 
and  thereby  effect  substantial  economies  in  operating  expenses.  It  cannot  com- 
ply with  the  provisions  of  section  306  (2)  of  the  Railway  Act,  nor  of  Order  No. 
2413,  and  operate  one-man  cars,  for  the  reason  that  such  a  method  of  operation 
is  not  contemplated  by  the  statute  or  order  prescribing  the  method  of  protec- 
tion, there  being  no  conductor  to  go  forward  as  the  Statute  and  order  require, 
to  flag  the  car  across.  It  (the  Radial  Company)  therefore  applies  to  the  Board 
for  permission  to  so  amend  the  previous  cited  orders,  as  to  enable  it  to  operate 
one-man  cars,  and  effect  their  economies,  and  the  only  way  in  which  this  can 
be  done  is  either  by  continuing  the  services  of  a  watchman  (now  employed  at 
the  expense  of  the  Canadian  Pacific  Railway  Company  from  May  15  to  Sep- 
tember 15  annually,  with  the  condition  (Order  No.  4820)  that  for  the  balance 
of  the  year — eight  months — the  conductor  of  the  Radial  Railway  shall  operate 
the  semaphores),  or  by  mechanical  means,  protecting  the  crossing  so  that  it  will 
not  be  necessary  for  the  conductor  of  the  Radial  Railway  to  go  forward,  as  is 
provided  for  by  section  307  of  the  Railway  Act,  and  in  Order  No.  2413 

As,  however,  the  Radial  Company  has  elected  to  operate  one-man  cars 
without  waiting  for  the  decision  of  the  Board  upon  the  application  to  the  Board 
as  to  the  protection  to  be  described  by  their  operation,  I  would  hesitate  in  con- 
curring that  what  was  done,  without  the  concurrence  of  the  Board,  was  such  a 
reasonable  exercise  of  the  rights  and  privileges  of  the  Radial  Company  (which 
is  senior)  as  would  entitle  it  to  demand,  as  it  does  in  the  second  application,  that 
the  consequent  increased  cost  of  protection  thereby  entailed,  be  imposed  upon 
the  junior  railway,  contrary  to  the  express  terms  of  the  Board's  Order  No. 
4820,  which  will  stand,  subject  to  the  Board's  decision  on  these  two  pending 
applications  which  involve  the  same  results. 

The  Radial  Company  brought  about,  in  its  own  interests,  and  for  greater 
economy  of  operation,  the  situation  now  before  us,  and  my  own  view  is  that 
it  would  be  distorting  the  senior  and  junior  rule,  to  say  that  it  may,  of  its  own 
motion,  and  not  to  serve  any  other  interests  than  its  own  profit,  so  change  its 
operating  features  in  a  manner  not  considered  or  contemplated  when  the  pre- 
vious orders  were  made,  and  invoke  its  seniority  to  compel  the  junior  railway  to 
make  a  large,  or  larger,  annual  contribution  to  protection  costs,  solely  for  the 
greater  profit  of  the  senior  road. 

The  senior  and  junior  rule  is  neither  an  inflexible  rule,  nor  an  inexorable 
law;  it  has  been  varied  for  different  reasons  to  suit  varying  conditions  in  many 
decisions.  See  Regina  v.  C.  P.  Ry.,  11  C.R.C.  at  pp.  165  et  seq.;  Medicine  Hat 
v.  C.  P.  Ry.,  16  C.R.C.  at  pp.  413  et  seq.]  Regina  v.  C.  P.  Ry.,  18  C.R.C.  at  pp. 
381  et  seq.;  Virden  v.  C.  P.  Ry.,  21  C.R.C.  at  pp.  70  et  seq.;  Montreal  v.  G.  T. 
Ry.,  22  C.R.C.  at  pp.  444  et  seq.;  and  in  the  Winnipeg  Case  (11  C.R.C.  at  pp. 
382)  the  then  Chief  Commissioner  spoke  of  the  rule  as  follows: — 

"  The  company  being  senior,  under  the  ordinary  rule,  the  cost  would 
all  fall  upon  the  municipality.  It  is  however,  a  rule  which,  as  I  stated 
to  Mr.  Hunt,  never  appealed  to  me.  I  have  continued  to  think  that  there 
should  be  a  fairer  division  in  all  cases,  because  very  often  the  question  of 
priority  is  entirely  secondary  to  the  question  as  to  the  subsequent  devel- 
opment of  the  highway  or  railway  traffic,  as  the  case  may  be;  and  the 
subsequent  development,  creating,  as  it  does,  the  necessity  for  protection, 
should  be  considered  rather  than  the  original  priority." 
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1  would  suggest  that  this  is  peculiarly  a  case  where  the  rule  is  not  applic- 
able, or,  if  applicable,  should  be  relaxed,  and  the  rule  loses  none  of  its  original 
virtue  by  being  subject  to  relaxation  to  meet  particular  conditions.  The  junior 
company  has  complied  with  all  the  orders  of  the  Board  made  with  respect  to 
the  protection  of  the  crossing  under  then  normal  and  ordinary  operating  con- 
ditions, contemplated  and  provided  for  by  statute  then,  and  now,  in  force. 

The  senior  road  changes  these  conditions  of  operation  for  its  own  profit  in 
a  novel  manner,  not  contemplated  by  statute.  (Railway  Act,  sections  306  and 
307) .  It  is  at  best  but  a  trial,  or  experiment,  of  a  cheaper  method  of  operating 
cars  by  one  man  instead  of  by  two.  The  change  is  not  with  respect  to  the  cross- 
ing, but  to  lessen  its  own  costs  in  operating  its  whole  system,  and  I  think  it  is 
a  fair  proposition  that  if  it  desires  to  effect  internal  economies,  it  should  not 
be  allowed  to  do  so  by  imposing  increased  burdens  upon  the  junior  road,  and 
disturbing,  to  the  loss  of  the  junior  road,  the  apportionment  of  cost  already 
made,  with  the  concurrence  of  the  senior  road,  by  the  Board,  Under  Order  No. 
4820,  at  a  time  when  the  only  method  in  use  for  operating  electric  cars  was  that 
which  was  contemplated  by  section  306  and  307  of  the  Railway  Act;  viz:  cars 
operated  hy  two  men,  motorman  and  conductor. 

I  venture  the  opinion  that  the  senior  and  junior  rule  was  not  intended  to 
apply  to  any  such  case.  The  junior  railway  has  rights  which  this  Board  must 
protect,  because  it  is  there  by  this  Board's  order,  therefore  is  lawfully  there, 
and  the  senior  and  junior  rule  ought  not  to  be  invoked,  in  these  circum- 
stances, to  penalize  its  operations,  because,  not  owing  to  any  change  of  con- 
ditions or  necessity  for  further  or  better  protection,  per  se,  at  the  crossing, 
the  senior  road  introduces,  for  the  sake  of  economy,  a  novel  method  of  operating 
its  cars  over  its  entire  railway. 

The  senior  and  junior  rule  was  intended  to  preserve  rights  qua  the  cross- 
ing and  to  take  care  of  conditions  of  increased  traffic  and  other  conditions  from 
time  to  time  arising,  rendering  further  protection  of  the  crossing  necessary 
in  the  interests  of  public  safety.  If  it  is  to  be  invoked  and  applied,  as  is  now 
proposed,  to  a  change  of  system  of  operating  the  whole  of  the  senior  road,  a 
hundred  crossings  may  be  involved,  and  the  junior  road  penalized  beyond 
endurance  by  increased  cost  of  maintenance  of  those  crossings,  the  conditions 
at  which  remain  the  same,  but  at  which  further  protection  is  asked  by  the 
senior  road,  to  enable  it  to  operate  more  cheaply  the  whole  road,  not  the 
crossing,  in  a  manner  which  prevents  it  from  complying  with  the  compulsory 
requirements  as  to  operating  at  that  crossing. 

I  do  not  suggest  any  abrogation  of  the  senior  and  junior  rule.  It  is  a 
wholesome  rule  when  reasonably  and  equitably  applied.  My  opinion  is,  how- 
ever, that  this  would  not  be  a  case  for  its  application,  and  that,  if  applicable, 
the  special  conditions  referred  to,  justify  its  relaxation  in  this,  as  has  been 
done  in  the  cases  referred  to,  and  as  must  frequently  be  done  in  the  future,  all 
in  demonstration  of  the  strength  and  wholesome  principle  of  the  rule. 

In  several  crossing  cases  at  Brantford,  Ontario,  where  further  protection 
to  meet  the  requirements  of  section  306  (2)  of  the  Railway  Act,  was  required 
to  provide  for  the  change  of  operation  to  one-man  cars,  the  Street  Railway  Com- 
pany voluntarily  appointed  watchmen  at  all  crossings  affected,  as  part  of  the 
cost  of  effecting  the  larger  economy,  by  cutting  the  wages  of  cost  on  the  car 
in  half.  If  this  practice  is  voluntarily  allowed  in  one  city,  it  seems  fair  that  it 
should  be  a  general  practice  under  statutory  provisions  at  present  in  force. 

My  view  is  that  the  Orders  Nos.  2413  and  4820  adequately  and  equitably 
provide,  with  due  regard  to  the  senior  and  junior  rule,  for  the  protection  of  the 
crossing,  under  operating  conditions,  by  Statute,  contemplated. 

The  introduction  by  the  Radial  Company  of  one-man  cars,  over  its  entire 
system  renders  it  impossible  for  it,  as  it  admits,  to  carry  out  the  methods  of 
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operation,  directed  by  statute  and  orders  of  this  Board,  at  least  in  so  far  as 
the  same  requires  the  stoppage  of  the  car  at  the  crossing,  and  the  conductor 
thereof  to  go  forward  to  operate  semaphores  and  derails.  This  new  feature 
in  the  operation  of  the  radial  necessitates  additional  protection  at  the  crossing, 
the  form  of  which  was  the  subject  of  discussion  at  the  hearing  at  the  last  appli- 
cation and  of  some  correspondence  since  that  time.  It  was  proposed  to  instal 
an  Automatic  Electric  Half  Interlocking  Plant,  the  same  plant,  practically,  as 
has  been  in  service  for  some  time  at  the  Pembina  Road  crossing,  at  Winnipeg, 
Man.,  and  which  plant  I  had  an  opportunity  of  inspecting  in  company  with 
the  Assistant  Chief  Commissioner  and  an  Engineer  of  this  Board,  in  July  last. 
The  plant  is,  it  seems  to  me,  upon  the  report  of  the  Engineer,  eminently  suit- 
able for  the  protection  of  this  crossing.  The  cost  of  the  Pembina  Road  cross- 
ing plant  was  about  $8,000,  but  it  is  estimated  that  a  similar  and  equally 
effective  plant  can  be  installed  at  this  crossing  at  a  cost  of  about  $5,000,  which 
I  think  is  reasonable. 

As  to  the  apportionment  of  cost  of  this  protection  it  is  to  be  observed  that 
at  present,  under  Order  No.  4820,  the  Canadian  Pacific  Railway  Company  is 
to  provide  for  a  watchman  .to  work  the  semaphores  from  May  15  to  September 
15  each  year,  between  1  p.m.  and  11  p.m. — that  is  for  four  months,  or  one-third 
of  the  year,  and  for  the  balance  of  the  year — eight  months — from  September 
15  to  May  15  the  semaphores  were  to  be  worked  by  the  conductors  of  the  Radial 
Railway,  free  of  charge  to  the  Canadian  Pacific  Railway  Company.  The 
effect,  therefore,  of  the  installation  of  the  automatic  mechanical  protection  now 
contemplated  would  relieve  the  Canadian  Pacific  Railway  Company  of  one- 
third  and  the  Radial  Company  of  two-thirds  of  the  cost  of  maintenance  of 
the  protection  at  this  crossing.  Mr.  Flintoft,  for  the  Canadian  Pacific  Railway 
Company,  while  contending  that  his  Company  was  entitled  to  urge  that  all 
that  it  should  be  called  upon  to  contribute  would  be  one-third  of  the  cost  of 
mechanical  protection,  made  a  tentative  offer  of  an  equal  division  of  the  cost  of 
such  between  the  two  railways.  Under  the  circumstances  I  think  that  the 
equal  division  would  be  a  fair  apportionment  of  cost  and  maintenance. 

I  would  therefore  direct  that  the  Guelph  Radial  Railway  Company  instal, 
subject  to  the  approval  of  the  Board's  Engineer,  an  Automatic  Electric  Half 
Interlocker  Plant  for  the  protection  of  this  crossing,  and  that  the  Canadian 
Pacific  Railway  Company  contribute  one-half  of  the  cost  of  installing  the 
same,  and  that  the  cost  of  maintenance  of  the  plant  and  of  such  operating 
cost  as  may  be  involved  be  borne  equally  by  the  two  railways.  Owing  to  the 
difficulty  in  stalling  this  plant  in  the  winter  months  I  would  fix  date  for  its 
completion  as  1st  of  July,  1924,  which  ought  to  allow  ample  time. 

The  protection  of  the  highway  traffic  by  bell  and  wig-wag  signal,  under 
Order  No.  29999  (and  subsequent  variations  as  above  referred  to,  is  already 
provided  for. 

Ottawa,  October  19,  1923. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  and 
Commissioner  Lawrence  concurred. 
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Application  of  the  residents  of  Lewvan,  Sask.,  and  district,  for  the  establishment 
of  a  daily  passenger  train  service  each  way,  in  place  of  the  present 
service. 

File  28173 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Applicants  in  their  petition  state  that  they  are  residents  of  the  territory 
tributary  to  the  Grand  Trunk  Pacific  Regina-Boundary  branch  line.  They 
allege  there  is  an  unsatisfactory  passenger  and  mail  service  now  existing  on 
this  line,  and  they  ask  to  have  established  a  daily  passenger  mail  train  from 
Weyburn,  via  Talmage,  to  Regina,  leaving  Weyburn  some  time  in  the  morning 
and  returning  in  the  evening  of  the  same  day. 

The  line  in  question  runs  southeasterly  from  Regina  to  Northgate,  which 
is  located  at  the  boundary.  From  Regina  to  Talmage  is  a  distance  of  66J 
miles.  From  that  point  south  to  Northgate  is  88  1  miles.  Weyburn  is  located 
13-9  miles  west  of  Talmage.  Lewvan,  which  launches  the  petition,  is  between 
Talmage  and  Regina. 

The  train  service  existing  between  Regina,  Weyburn  and  Northgate  is 
mixed.  Train  No.  232  leaves  Regina  Monday,  Wednesday  and  Friday  at  7.20 
a.m.,  arriving  Weyburn  at  1.40  p.m.  It  connects  at  Talmage  with  train  No. 
192,  arriving  at  Northgate  at  7  p.m.  Northbound  train  No.  191  leaves  North- 
gate  Tuesday,  Thursday  and  Saturday  at  3  a.m.,  arriving  at  Talmage  8.30 
a.m.  Train  No.  231  leaves  Weyburn  Tuesday,  Thursday  and  Saturday  at  7.50 
a.m.,  connecting  with  train  No.  191  at  Talmage  and  arriving  at  Regina  at  2 
p.m.  Train  No.  192  leaves  Weyburn  Monday,  Wednesday  and  Friday  at  12.15 
p.m.,  arriving  Northgate  at  7  p.m. 

It  is  to  be  noted  that  at  the  time  of  the  hearing,  train  now  numbered  232 
was  No.  190,  while  train  now  numbered  231  was  No.  189. 

Formerly  train  No.  190  left  Regina  at  7.20  a.m.,  on  Monday,  Wednesday 
and  Friday,  arriving  at  Weyburn  at  noon.  Train  No.  192  operated  as  a  way 
freight  from  Regina  to  Talmage  on  the  same  days,  and  is  a  mixed  train  from 
Talmage  to  Northgate  with  direct  connection  with  No.  190  at  Talmage.  Train 
No.  189  left  Weyburn  Monday,  Wednesday  and  Friday  at  1.10  p.m.,  arriving 
at  Regina  at  5.45  p.m.  Train  No.  191  left  Northgate  at  5.30  a.m.,  Tuesday, 
Thursday  and  Saturday,  arriving  Regina  at  4.15  p.m. 

The  railway  states  that  under  the  old  service  passengers  who  wished  to 
come  into  Regina  and  do  business  were  required  to  stay  two  nights  and  one 
day  in  Regina,  whereas  the  present  service  gives  them  an  opportunity  of  spend- 
ing a  whole  afternoon  in  Regina  and  returning  the  following  morning.  The  old 
service,  from  the  operating  point  of  view,  between  Regina  and  Northgate  became 
very  expensive  and  it  was  found  absolutely  impossible  to  get  Nos.  191  and  192 
over  the  road  within  the  schedule  time.  Crews  would  book  rest  short  of  des- 
tination, creating  considerable  overtime  pay,  and  made  a  very  unreliable  train 
service  for  passengers. 

Under  the  present  service,  one  train  operates  between  Regina  and  Wey- 
burn, and  another  between  Weyburn  and  Northgate.  While  requiring  the  same 
number  of  trains  and  crews,  this  service  is  more  economical  and  allows  the 
railway  to  keep  these  trains  reasonably  on  time.  At  the  present  time,  these 
trains  are  stated  to  be  operating  consistently  on  schedule. 

The  Canadian  National  Railway  and  the  Canadian  Pacific  Railway  are 
stated  by  applicants  to  be  about  16  or  17  miles  apart  in  the  territory  in  question. 
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Comparison  is  made  by  the  applicants  with  the  daily  service  to  and  from 
Regina  and  the  frontier  on  each  side  of  them  on  branches  of  the  Canadian 
Pacific  Railway. 

Complaints  were  general  as  to  the  importance  of  the  daily  service,  stress 
being  laid  upon  the  delays  in  the  existing  service.  However,  at  the  time  of  the 
hearing,  the  chief  representative  of  the  petitioners  stated  that  the  service  was 
keeping  very  close  to  the  time-card.  It  was  pointed  out  that  hardships  had  to 
be  encountered  in  case  of  illness.  For  example,  during  the  severe  weather,  the 
infrequency  of  the  train  service,  that  is  to  say,  the  tri-weekly  as  compared 
with  the  daily,  rendered  it  difficult  for  people  who  were  ill  to  be  taken  to  the 
hospital  for  needed  medical  care  and  attention. 

Some  question  arose  as  to  the  traffic  to  the  United  States  by  way  of  North- 
gate,  it  being  represented  that  one  grievance  was  the  lack  of  through  service 
over  the  line  to  Northgate  which  was  comparable  with  that  available  by  way 
of  the  Canadian  Pacific  line  to  Portal.  However,  it  was  stated  by  Mr.  Cushing, 
who  made  the  principal  representation  for  the  applicants,  that  the  traffic  to  the 
south  would  be  less  and  less  as  time  went  on. 

The  application  of  the  'petitioners  is  based  primarily  on  a  comparison  with 
the  daily  service  afforded  by  the  Canadian  Pacific  Railway  in  continguous 
territory,  it  being  pointed  out  that  both  the  Areola  and  Soo  lines  get  a  daily 
double  passenger  service. 

Applicants,  naturally,  were  not  acquainted  with  the  details  of  cost  of  opera- 
tion on  the  Canadian  National  Railways;  but  before  it  would  be  proper  to  give 
any  direction  in  regard  to  increased  passenger  service  on  the  Canadian 
National,  consideration  must,  of  necessity,  be  given  to  costs. 

In  summary  form,  the  statement  of  the  railway  in  regard  to  the  service 
and  passenger  returns  therefrom  for  the  thirteen  months  ending  January,  1923, 
is  contained  in  the  following  statement  which  was  submitted  at  the  hearing: — 

"  Mr.  Chappelle:  Yes.  No.  192,  Talmage  to  Northgate,  88  miles. 
The  revenue  per  month  varied  from  low  of  $97.40  to  high  of  $308.40, 
an  average  per  month  of  $189.91.  The  average  earnings  per  trip  low 
were  $6.95  and  high  $23.72,  an  average  of  $14.99.  There  was  an  average 
per  train-mile  low  of  -4  cents  and  high  15  cents,  an  average  of  9  cents. 

"  For  the  months  of  February  and  March  with  the  present  train 
service,  the  total  earnings  Regina  to  Weyburn,  were,  February,  $141.05, 
and  March,  $125.45;  an  average  per  trip  in  February  of  $20.15,  and 
March  $10.45;  and  per  train-mile,  February  25  cents,  March  13  cents. 

"  From  Weyburn  to  Regina,  the  total  earnings  in  February  were 
$128.85  and  in  March  $165.70;  the  average  per  trip  in  February  was 
$25.77,  in  March  $11.84;  or  per  train-mile  in  February  33  cents,  and 
March  15  cents. 

"No.  192,  Weyburn  to  Northgate,  the  total  earnings  in  February 
were  $284;  in  March  $557.30;  an  average  per  trip  in  February  of  $31.56; 
in  March,  $42.87;  or  an  average  per  train-mile  in  February  of  20  cents, 
and  in  March  28  cents. 

"  No.  191,  Northgate  to  Weyburn,  the  earnings  in  February  were 
$236.65;  in  March  $642.65;  the  average  per  trip  in  February  was  $33.81; 
in  March  $49.43 ;  and  per  train-mile  in  February  22  cents,  and  in  March 
32  cents." 

The  railway  was  asked  to  submit  details  in  regard  to  the  average  fares 
These  and  certain  other  supplementary  materials  now  before  the  Board  justify 
the  matter  being  dealt  with  on  the  existing  record. 
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From  Regina  to  Weyburn,  in  the  12  months  January  to  December,  1922, 
there  were  on  the  trip  average  40  local  and  7  through  passengers.  In  the  move- 
ment in  the  reverse  direction  from  Weyburn  to  Regina,  in  the  same  period, 
the  average  number  of  passengers  per  trip  was  30  local  and  1J  through.  For 
the  12  months  ending  December  31,  1922,  the  total  passenger  earnings  amounted 
to  $20,075.35.  As  there  was  necessary  an  operation  of  52,572  train  miles  in  the 
52  weeks  in  question,  this  meant  average  earnings  of  38-1  cent  per  train  mile 
for  passengers. 

It  was  stated  at  the  hearing  by  one  of  the  petitioners  that  most  of  the  time 
there  was  only  one  passenger  car  running.  It  was  stated  by  the  superintendent 
of  the  railway  that  there  was  one  first-class  car  and  one  second-class  car,  and 
there  was,  also,  provision  for  mail,  express  and  baggage. 

If  the  computation  is  based  on  one  first  and  one  second-class  car,  this 
would  mean  earnings  of  19  cents  per  car-mile,  while  if  there  was  one  car  moving, 
as  referred  to  by  the  petitioners,  the  passenger  train-mile  earnings  would  be 
identical  with  passenger  car-mile  earnings.  . 

In  Complaint  of  the  residents  of  Wilberforce  et  al  re  service  on  the  Iron- 
dale,  Bancroft  and  Ottawa  Branch  of  the  Canadian  National  Railways — 
Board's  Orders  &  Judgments  Vol.  9,  p.  326,  the  Board  found  that  passenger 
train-mile  earnings  varying  from  22  cents  to  43  cents,  with  an  average  of  32 
cents,  were  low;  and  that  taken  in  conjunction  with  the  freight  service  they 
did  not  justify  a  daily  mixed  train  service  instead  of  the  tri-weekly  mixed 
train  service  then  operative. 

Train  No.  189  operated  from  Weyburn  to  Regina,  a  distance  of  80  miles, 
had,  during  the  13  months  ending  January,  1923,  an  average  earning  per  pas- 
senger of  $1.05.  If  this  is  taken  as  the  movement  on  the  standard  fare  of 
3-45  cents,  this  would  mean  an  average  movement  of  39  miles.  If  it  is  taken 
as  being  on  a  round-trip  basis,  with  the  ordinary  reduction  therefrom,  this 
would  mean  an  average  distance  of  33  miles.  In  the  case  of  train  No.  190, 
in  the  reverse  direction,  from  Regina  to  Weyburn,  where  the  average  receipts 
per  passenger  were  $1.10,  similar  computations  would  give  average  journeys 
of  32  and  34  miles  respectively. 

Train  No.  191,  operating  from  Northgate  to  Regina,  154-6  miles,  had  aver- 
age passenger  earnings  of  $1.26,  which  on  the  same  basis  of  computation  as 
given  above  would  give  average  journeys  of  33  and  36  miles  respectively. 
Train  No.  192,  operating  from  Weyburn  to  Northgate,  a  distance  of  102  miles, 
has  average  earnings  of  $1.70  for  the  period  in  question,  which  on  the  same 
basis  of  comparison  as  above  set  out  would  give  an  average  of  50  miles  and  55 
miles  respectively. 

There  is  a  fairly  heavy  freight  movement  on  the  line  in  question  amount- 
ing in  round  numbers  to  $457,000  for  the  year  ending  January,  1923.  Included 
in  this  is  the  operation  not  only  of  mixed  trains  but  also  of  all  extra  freight 
trains  which  are  operated.  Then,  in  addition,  there  is  a  considerable  move- 
ment of  crude  oil  from  Northgate  to  Regina. 

During  the  13  months  in  question,  there  were  19,020  passengers  handled, 
with  total  earnings  of  $22,115.45;  or  an  average  per  passenger  of  $1.06,  repre- 
senting an  average  journey  on  the  daily  movement  of  a  little  over  30  miles. 

The  average  number  of  passengers  moved  per  month  was  1,462.  As  this 
Involved  four  mixed  trains,  this  meant  a  monthly  movement  per  train  of,  in 
round  numbers,  350  passengers,  or  approximately,  30  passengers  per  trip  day. 

The  freight  service  is  referred  to  as  giving  such  earnings  as  would  justify 
an  increased  passenger  service.  It  is  not  established  that  the  existing  freight 
situation  is  inadequately  handled,  nor  does  it  appear  on  what  is  of  record  just 
how  the  freight  service  could  be  arranged  as  to  fit  into  an  additional  mixed 
train  service,  if  such  were  ordered. 
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The  applicants  want  a  daily  passenger  train  service;  the  details  regard- 
ing earnings,  volume  of  traffic  and  average  length  of  trips  do  not  justify  this. 
The  further  analysis  given  in  regard  to  traffic  and  returns  do  not  show  such 
results  as  would  justify  a  daily  mixed  train  service  six  times  a  week. 

The  main  feature  in  the  present  application,  it  seems  to  me,  is  the  com- 
parison with  the  daily  train  service  afforded  upon  the  Areola  and  Soo  Branches 
of  the  Canadian  Pacific  Railway.  The  Canadian  National  line  is  about  mid- 
way between  these  two  lines,  which  are  about  18  miles  apart.  In  the  absence 
of  definite  evidence,  it  is  too  much  to  assume  that  this  strip  of  territory,  under 
present  conditions,  would  afford  such  additional  traffic  as  would  justify  even 
a  daily  mixed  train  service. 

October  25,  1923. 

Commissioner  Boyce  concurred. 


Complaint  of  Guy  Tombs,  'Ltd.,  re  overcharge  on  a  carload  shipment  of  'Boda 
Ash,  Amherstburg  (Walkerville)  to  Mille  Roches,  Ont. 

File  26963.52. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaint  is  made  of  a  37-cent  rate  on  a  carload  shipment  of  soda  ash 
from  Walkerville,  Ont.,  to  Mille  Roches,  Ont.,  as  contrasted  with  a  rate  of  35 
cents  contemporaneously  in  force  to  Windsor  Mills,  Que.  It  is  claimed  that 
under  the  long  and  short  haul  clause  the  35-cent  rate  should  be  the  maximum. 

Section  329  of  the  Railway  Act,  in  dealing  with  special  freight  tariffs,  pro- 
vides:— 

"  and  greater  tolls  shall  not  be  charged  for  a  shorter 

than  for  a  longer  distance  over  the  same  line  in  the  same  direction,  if 
such  shorter  distance  is  included  in  the  longer." 

This  is  to  be  read  in  conjunction  with  section  314,  subsection  5,  which  pro- 
vides:— 

"  The  Board  shall  not  approve  or  allow  any  toll,  which  for  the  like 
description  of  goods,  or  for  passengers  carried  under  substantially  similar 
circumstances  and  conditions  in  the  same  direction  over  the  same  line 
or  route  is  greater  for  a  shorter  than  for  a  longer  distance,  within  which 
such  shorter  distance  is  included,  unless  the  Board  is  satisfied  that, 
owing  to  competition,  it  is  expedient  to  allow  such  toll." 

The  shipment  in  question  moved  from  Walkerville  on  October  16,  1922. 
By  Supplement  66  to  C.R.C.  No.  E-4478,  effective  July  9,  1923,  the  Canadian 
National  revised  its  rates  on  soda  ash  from  Amherstburg;  and  under  this-  tariff 
the  rate  to  Mille  Roches  is  2  cents  under  Windsor  Mills. 

The  status  of  the  rate  at  the  time  the  shipment  concerned  moved  remains 
for  consideration. 

The  railway,  in  its  written  submission,  states  that  under  its  Eastbound 
Billing  Guide  from  Detroit,  Windsor  Mills  is  shown  as  taking  the  Sherbrooke 
rate.  It  is  set  out  that  the  United  States  lines  working  south  of  Lake  Erie 
applied,  in  connection  with  the  Boston  and  Maine  Railway,  the  Boston  rate  of 
35  cents  to  Sherbrooke.  Windsor  Mills  is,  in  fact,  intermediate  to  Sher- 
brooke. 
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While  the  rate  of  35  cents  to  Sherbrooke  is  referred  to  as  the  Boston  rate, 
it  appears  by  Supplement  49  to  B.  T.  Jones  Tariff  C.R.C.  No.  734  that,  effective 
when  the  shipment  moved,  the  Detroit-Boston  rate  was  34^  cents,  while  the 
rate  published  to  Sherbrooke  was  35  cents. 

It  would  appear  that  as  a  matter  of  rate  practice,  or  convenience,  Sher- 
brooke was  a  base  point  so  far  as  Windsor  Mills  was  concerned;  and  the 
railway  in  effect  contends  that  there  being  a  competitive  situation  at  Sher- 
brooke the  same  competitive  situation  was  extended  to  Windsor  Mills,  by  giving 
it  the  Sherbrooke  rate;  that  is  to  say,  Windsor  Mills  became  "  competitive," 
thus  taking  it  out  from  under  the  long  and  short  haul  clause. 

Under  section  314,  the  Board,  in  order  that  the  long  and  short  haul  clause 
may  not  be  operative,  has  to  be  satisfied  that  "  owing  to  competition  it  is  expe- 
dient to  allow  such  toll." 

While  there  is,  as  indicated,  competition  at  Sherbrooke  with  United  States 
lines  and  their  connecting  line,  this  competition  does  not  exist  at  Windsor 
Mills.  This  point  is  served  both  by  the  Canadian  National  and  the  Canadian 
Pacific;  but  it  is  not  urged  that  this  takes  it  out  of  the  long  and  short  haul 
clause. 

The  competition  existing  at  the  base  point  cannot  be  extended  by  inference 
to  the  point  at  which  the  same  rate  is  given  but  which  is,  in  fact,  not  subjected 
to  the  competition. 

On  the  record,  the  rate  in  question  was  in  violation  of  the  long  and  short 
haul  provision  of  the  Railway  Act.  A  declaratory  Order  to  this  effect  should 
issue. 

October  26,  1923. 

Chief  Commissioner  Carvell  and  Commissioner  Boyce  concurred. 


ORDER  No.  34353 

In  the  Matter  of  the  Order  of  the  Board  No.  81833,  dated  November  28th, 
1921,  authorizing  the  Canadian  National  Railway  Company  to  open  for 
the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Turtleford 
to  St.  Walburg,  between  mileages  57  and  77-8,  in  the  Province  of  Sas- 
katchewan: Provided  the  speed  of  trains  operated  over  the  said  line  of 
railway  shall  not  exceed  a  rate  of  twelve  miles  an  hour. 

File  No.  11929  38. 

Tuesday,  the  23rd  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Assistant  Chief  Engineer, — 

The  Board  orders:  That  the  said  Order  No.  31833,  dated  November  28, 
1921,  be,  and  it  is  hereby,  amended  by  striking  out  the  words,  "  Provided  the 

speed  of  trains  operated  over  the  said  line  of  railway  shall  not  exceed  a  rate  of 
twelve  miles  an  hour,"  at  the  end  of  the  order. 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 
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ORDER  No.  34355 

In  the  Matter  of  the  Order  of  the  Board  No.  82966,  dated  October  13,  1922, 
authorizing  the  Canadian  National  Railway  Company  to  open  for  the 
carriage  of  traffic  that  portion  of  its  line  of  railway  from  Gravelburg, 
mileage  79,  to  mileage  109;  the  speed  of  trains  operated  over  the  said 
line  not  to  exceed  fifteen  miles  an  hour. 

File  No.  13975  175. 

Tuesday,  the  23rd  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Assistant  Chief  Engineer, — 

The  Board  orders:  That  the  said  Order  No.  32966,  dated  October  13,  1922, 
be,  and  it  is  hereby,  amended  by  striking  out  the  words,  "  the  speed  of  trains 
operated  over  the  said  line  not  to  exceed  fifteen  miles  an  hour,"  at  the  end  of 
the  order. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34352 

In  the  Matter  of  the  application  of  the  Eastern  Telephone  &  Telegraph  Com- 
pany, hereinafter  called  the  "  applicant  company,"  for  approval  of  its 
Tariff  C.R.C.  No.  2,  showing  schedule  of  long  distance  rates,  effective 
November  20th,  1923,  on  file  with  the  Board  under  file  No.  31489-1. 

Wednesday,  the  24th  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and 
the  report  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  applicant  company's  said  Tariff,  C.R.C.  No.  2, 
showing  schedule  of  long  distance  rates,  effective  November  20,  1923,  on  file 
with  the  Board  under  file  No.  31489- 1,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  34365 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "applicant  company",  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that 
portion  of  its  Moosejaw  Southwesterly  Branch  (Assiniboia  to  Consul) 
from  mileage  207.34  to  268.57. 

File  No.  16480.35. 

Friday,  the  26th  day  of  October,  A.D.,  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  open  for  the  carriage  of  traffic  that  portion  of  its  Moosejaw  Southwesterly 
Branch  (Assiniboia  to  Consul)  from  mileage  207.34  to  mileage  268.57,  subject 
to  and  upon  the  condition  that  in  the  operation  of  its  trains  over  the  said  line 
from  mileage  207.34  to  mileage  224,  a  distance  of  16.66  miles,  the  rate  of 
speed  be  limited  to  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chiej  Commissioner. 


ORDER  No.  34374 

In  the  matter  of  the  application  of  the  Saskatchewan  Creamery  Company  of 
Moose  Jaw,  Limited,  and  the  Saskatchewan  Co-operative  Creameries, 
Limited,  of  Regina,  for  a  ruling  of  the  Board  as  to  whether  pasteurized 
cream  includes  homogenized  cream,  and  whether  special  commodity 
cream  rates  by  express  apply  on  homogenized  cream. 

File  No.  4397.67. 

Saturday,  the  27th  day  of  October,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
April  17,  1923,  in  Regina,  July  12,  1923,  and  in  Winnipeg,  July  16,  1923,  the 
applicants,  the  Express  Traffic  Association  of  Canada,  and  the  Crescent 
Creameries,  Limited,  being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  declares:  That  express  commodity  rates  on  cream  are  not 
applicable  to  homogenized  cream. 

s.  j.  Mclean, 

Assistant  Chief  Commissioner. 
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ORDER  No.  34382 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company  ",  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the 
second  main  line  of  its  railway  between  mileage  6:1  and  7.1  Kasha- 
bowie  Subdivision. 

File  No.  31989.4. 

Monday,  the  29th  day  of  October,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  that  portion  of  the  second  main 
line  of  its  railway  from  mileage  6.1  to  mileage  7.1  Kashabowie  Subdivision. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34402 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  proposed  site  of  its  standard 
shelter  to  be  erected  at  Laroache,  mileage  204-54  Quebec-Chicoutimi 
Line,  as  shown  on  the  plan  dated  June  23,  1923,  on  file  with  the  Board 
under  file  No.  32961. 

Friday,  the  2nd  day  of  November,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  municipality,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  proposed  location  of  the  applicant  company's 
standard  shelter  to  be  erected  at  Larouche,  mileage  204-54  Quebec-Chicoutimi 
Line,  as  shown  on  the  said  plan  on  file  with  the  Board  under  file  No.  32961,  be, 
and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  34412 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  of  its  proposed  No.  9 
Station  building  to  be  erected  at  VEpiphanie,  mileage  22-78  Trois  Rivieres 
Subdivision,  in  the  Province  of  Quebec,  as  shown  on  plans  Nos.  E-3-135, 
dated  September  29,  1923,  and  8-15-14/1,  dated  October  17,  1923,  on  file 
with  the  Board  under  file  No.  28780.31. 

Tuesday,  the  6th  day  of  November,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K  C,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner, 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  proposed  location  of  the  applicant  company's 
No.  9  station  building  to  be  erected  at  TEpiphanie,  in  the  province  of  Quebec, 
mileage  22-78  Trois  Rivieres  Subdivision,  as  shown  on  the  said  plans  on  file 
with  the  Board  under  file  No.  28780.31,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Municipal  Corporation  of  the  Town  of  Leamington, 
Ontario,  for  an  Order  directing  the  Windsor,  Essex  and  Lake  Shore  Rapid  Rail- 
way Company  to  provide  and  construct  a  pavement  on  part  of  Erie  Street, 
Leamington,  Ontario.  File  3704.30 

Heard  at  Windsor,  Ontario,  October  18,  1923. 

JUDGMENT 

Commissioner  Boyce: 

The  application  as  originally  made  to  the  Board  is  on  behalf  of  the  Cor- 
poration of  the  town  of  Leamington,  Ontario,  for  an  order  under  section  35  of 
the  Railway  Act,  directing  the  Windsor,  Essex  and  Lake  Shore  Rapid  Railway 
Company  to  provide  and  construct  a  pavement  on  that  part  of  Erie  street,  in 
the  town  of  Leamington,  occupied  by  the  railway  company  with  its  rails,  pur- 
suant to  the  terms  of  By-law  No.  402  of  the  town,  and  the  agreement  between 
the  town  and  the  railway  company  therein  referred  to. 

The  section  of  the  agreement,  dated  October  21,  1907,  authorized  by  By-law 
No.  402  and  relied  upon  by  the  applicant  and  to  enforce  which,  any  jurisdic- 
tion the  Board  may  possess  under  section  35  of  the  Railway  Act  is  invoked, 
is  as  follows: — 

"  Whenever  it  shall  be  deemed  necessary  by  the  corporation  to  pave 
or  macadamise  the  said  streets  or  either  of  them  occupied  by  the  com- 
pany's railway  tracks,  that  portion  of  said  streets  embraced  between  the 
outer  lines  of  the  rails  of  such  tracks,  switches  and  turnouts  and  eighteen 
inches  on  both  sides  outside  of  such  rails  shall  be  paved  or  macadamised 
by  the  company  with  similar  material  and  at  the  expense  of  the  com- 
pany, and  during  the  continuance  of  this  franchise  shall  be  kept  in  repair 
by  the  said  company." 

The  applicant  alleges  its  request  to  the  railway  company  to  perform  its  part 
of  the  paving  of  Erie  street  which  the  applicant  corporation  has  decided  to  per- 
form, and  the  neglect  and  refusal  of  the  railway  company  to  perform  its 
agreement  in  this  respect,  although  the  town  has  already  paved  Erie 
street  on  either  side  of  the  tracks  of  the  railway,  and  that  by  reason  of  the 
default  of  the  railway  company  to  do  the  paving  contracted  for  in  clause  4  of 
the  agreement  Erie  street  is  in  a  dangerous  condition. 
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The  railway  company  answers  by  the  allegations: — 

(a)  That  By-law  No.  402  was  subsequently  amended  by  By-law  No.  405, 
which  provided  for  the  construction  of  the  railway  to  the  west  of  Erie  street, 
and  was  further  amended  by  By-law  No.  524,  and  the  agreement  between  the 
town  and  the  company,  dated  January  4,  1913,  which  latter  are  submitted  to 
the  Board; 

(b)  That  By-law  No.  524  provided  for  the  removal  of  the  railway  line 
from  the  west  side  to  the  centre  of  Erie  street,  and  the  town  agreed  to  furnish 
the  company  with  engineer's  plan  and  profile  approved  by  the  town  corpora- 
tion, fixing  the  permanent  grade  on  Erie  street,  and  that  the  company  con- 
structed its  tracks  on  Erie  street  pursuant  to  such  agreement. 

(c)  That  when  the  town  corporation  paved  Erie  street  it  failed  to  adopt 
the  permanent  grade  of  that  street  as  fixed  pursuant  to  the  agreement  referred 
to  and  that  the  dangerous  condition  complained  of  resulted  not  from  the  com- 
pany's failure  to  pave  but  from  the  town's  failure  to  adhere  to  the  grade  fixed 
and  agreed  upon  at  the  time  the  tracks  were  laid  by  the  company. 

(d)  That  the  agreement  of  the  4th  January,  1913,  further  provided  for 
the  use  of  gravel  between  the  rails  and  for  eighteen  inches  outside  of  each  of 
the  rails  to  a  depth  of  six  inches,  and  that  the  company  carried  out  the  terms 
of  that  agreement  and  submits  that  in  so  doing  it  has  fulfilled  the  obligations 
to  pave  Erie  street. 

(e)  That  the  agreement  asked  for  is  not  necessary  to  the  proper  use  of 
Erie  street;  and, 

(/)  That  the  financial  condition  of  the  Company  is  such  that  it  is  unable 
to  do  the  paving  asked  for. 

The  applicant  replied  by  general  traverse  of  the  allegations  in  the  answer, 
and  avers  that  the  last  paragraph  (f)  of  the  answer  is  not  a  good  answer  by 
the  company.  That  as  the  company  is  enjoying  privileges  under  the  by-law 
it  must  in  equity  fulfil  its  obligations. 

The  condition  of  Erie  street  was  examined  on  the  ground  by  the  Assistant 
Chief  Commissioner  and  myself  before  the  case  was  heard,  and  it  was  apparent 
that  quite  apart  from  the  issues  raised  in  this  application,  it  is  of  the  utmost 
importance  in  the  public  interest  that  the  company's  tracks  on  that  street  be 
made  to  conform  to  the  grade  of  the  street,  adopted  by  the  town  corporation, 
with  as  little  delay  as  possible.  At  present,  from  the  Erie  street  curve,  or 
cemetery  corner,  northward  along  Erie  street  for  about  2,000  feet,  the  tracks 
of  the  company  project  above  the  paved  surface  of  Erie  street  to  various 
heights,  from  two  to  three  inches  to  about  ten  inches — the  ties  and  gravel 
ballast  being  for  a  great  part  of  the  distance  entirely  above  the  level  of  the 
street.  The  rails  also  are  worn  in  poor  condition  and  "  hammered  "  at  the 
joints. 

At  the  hearing  Mr.  Rodd  asked  leave  to  amend  the  complaint  by  adding 
thereto  the  paragraph: — 

"  That  the  rails  as  they  are  now  upon  Erie  street  are  in  such  a  con- 
dition that  it  is  unsafe  to  permit  cars  to  pass  over  them." 

In  making  application  for  leave  to  amend,  Mr.  Rodd  said: — 

"  I  am  asking  the  Board  to  make  an  order  that  the  track  be  put  in 
a  condition  of  safety  for  the  public"; 

and,  he  further  stated  that  he  relied  upon  the  combined  authority  of  sections 
257  and  287  of  the  Railway  Act  as  authority  for  such  an  order. 
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The  bases,  therefore,  upon  which  the  applicants  asked  for  relief  rested: — 

(a)  Upon  section  35  of  the  Railway  Act,  under  which  the  applicants  con- 
tended that  the  Board  should  make  an  order  for  performance  of  the  obligations 
of  the  company  as  to  paving  Erie  street,  as  such  obligations  were  contained  in 
the  written  contracts  with  the  town  of  Leamington  relied  upon; 

(6)  Upon  the  jurisdiction  vested  by  Sections  257  and  287  of  the  Act,  the 
former  of  which  deals  with  protective  measures  on  highways,  along  or  across 
which  a  railway  is  carried,  and  the  latter  section  (ss.  1)  to  protection  generally. 

The  facts  involved  are  not  complex.  By  order  of  this  Board,  No.  6179, 
dated  February  6,  1909,  leave  was  granted  to  the  railway  company,  subject 
to  and  in  accordance  with  the  provisions  of  certain  by-laws  then  filed,  to  con- 
struct its  railway,  inter  alia,  along  Erie  street,  in  the  town  of  Leamington,  as 
shown  on  plan  and  profile  on  file  with  the  Board.  The  plan  includes  that  part  of 
Erie  street  involved  in  this  application,  and  the  profile  shews  the  grade  on  Erie 
street  to  which  it  was  proposed  to  lay,  and  which  the  order  authorized  to  be 
laid,  the  tracks  on  that  street. 

The  order  was  based  upon  a  consent  of  the  town  of  Leamington  which  was 
restricted  by  the  following  resolution  of  the  town  council,  passed  December  22, 
1908,  and  filed  with  the  Board,  viz:— 

"  That  the  Windsor,  Essex  and  Lake  Shore  Rapid  Railway  Com- 
pany have  a  franchise  with  this  municipality  in  which  under  certain 
conditions  said  company  can  build  their  tracks  and  operate  cars  along 
our  streets,  and  this  council  prays  the  Commission  to  grant  no  right  to 
said  railway  company  to  build  tracks  and  operate  cars  along  our  streets 
except  as  provided  in  said  franchise." 

The  original  agreement  between  the  railway  company  and  the  town  of 
Leamington,  dated  October  21,  1907,  was  filed  as  the  "  franchise  "  referred  to 
by  the  municipality,  and  that  agreement,  (subject  to  what  changes  have  been 
made  in  its  terms  by  subsequent  agreements  and  by-laws  presently  to  be  referred 
to)  is  the  agreement  confirmed  by  by-law  No.  402  of  the  town  council,  dated 
October  21,  1907,  in  respect  of  an  alleged  breach  of  which  the  applicant  cor- 
poration now  asks  relief  from  the  Board,  under  the  provisions  of  Section  35  of 
the  Railway  Act. 

The  agreement  provided,  clause  3,  inter  alia,  that  the  tracks  should  be  laid 
on  the  streets  of  the  town  "in  such  a  manner  as  will' least  obstruct  the  free 
and  ordinary  use  of  the  streets,  and  the  passage  of  vehicles  and  carriages  over 
the  same,  and  the  upper  surface  of  the  rails  shall  be  laid,  and  maintained, 
flush  with  the  surface  of  the  streets  and  shall  conform  to  the  grade  thereof,  and 
afterwards  the  company  at  its  own  expense,  shall  conform  to  the  grade  of  the 
streets  as  it  may  from  time  to  time  be  re-established  or  altered  by  the  cor- 
poration, and  in  the  event  of  the  default  of  the  said  company  to  so  lay  such 
rails  in  the  manner  aforesaid  then  the  said  corporation  shall  be  at  liberty  to 
so  lay  said  rails  and  so  to  do  from  time  to  time  as  the  grade  of  the  said  streets 
may  be  re-established  or  altered,  but  at  the  expense  of  the  said  company." 

By  authority  of  the  Board's  said  order  the  railway  company  laid  its 
tracks  along  the  westerly  side  of  Erie  street  and  so  operated  its  railway  under 
and  pursuant  to  a  further  by-law  of  the  town  corporation,  No.  405,  passed 
December  23,  1907,  which  authorized  the  company  to  construct  its  line  of 
railway  "  in  and  along  the  west  side  of  Erie  street  instead  of  in  the  centre 
of  said  street,"  without  objection  of  or  interruption  by  the  town  corporation, 
until  the  year  1913. 

By  By-law  No.  524,  passed  January  4,  1913,  the  town  corporation  repealed 
By-law  No.  405  above  recited  and  authorized  the  execution  of  another  agree- 
ment, of  same  date,  and  further  provided  that  for.  the  purpose  of  carrying  out 
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the  provisions  of  the  last-mentioned  agreement  "  said  By-law  No.  402  of  the 
corporation  of  the  town  of  Leamington  be  and  the  same  is  hereby  amended  so 
as  to  provide  that  the  agreement  referred  to  in  said  By-law  No.  402  (the 
agreement  of  October  21,  1907)  be  amended  by  said  agreement  (of  January  4, 
1913)  when  executed." 

The  agreement  of  January  4,  1913,  referred  to  by  By-law  No.  524  of  same 
date,  after  reciting  the  original  By-law  No.  402,  and  agreement  of  October  21, 
1907,  and  amendment  of  said  by-law,  by  By-law  No.  405,  and  the  repeal  of 
last-mentioned  by-law,  provided,  inter  alia  (Section  2)  that  the  railway  com- 
pany should  move  its  tracks  to  the  centre  of  Erie  street  from  the  Erie  street 
curve  at  the  south  to  Oak  street,  "  Provided  that  before  such  removal  of  track 
is  commenced  the  corporation  agrees  to  have  a  permanent  grade  for  the  railway 
in  the  centre  of  the  street  between  the  limits  aforesaid  fixed  by  the  corpora- 
tion's engineer,  and  the  corporation  agrees  to  furnish  the  railway  company  with 
such  engineer's  plan  and  profile  after  its  approval  by  the  corporation."  The 
agreement  after  making  provision  for  matters  incident  to  change  of  location 
of  the  track  from  side  to  centre  of  the  streets  concludes,  paragraph  6.  "  The 
gravel  to  be  used  between  rails  and  18  inches  outside  of  rails  to  a  depth  of  six 
inches  shall  be  of  the  same  quality  as  has  been  used  in  Erie  street  so  far  as  the 
same  can  be  obtained  in  company's  pit." 

The  above-mentioned  documents,  agreements,  and  bylaws  are  all  that  were 
referred  to  as  affecting  the  rights  and  liabilities  of  the  parties  in  respect 
of  the  issue  presented.    If  there  were  others  they  were  not  filed  or  referred  to. 

The  evidence  shews  that  immediately  following  the  agreement  of  January  4, 
1913,  the  work  of  moving  the  track  from  the  side  to  the  centre  of  Erie  street  was 
proceeded  with,  but  curiously  enough,  prior  to  this  being  done,  the  railway  com- 
pany prepared  and  submitted  to  the  municipality  a  profile  shewing  the  permanent 
grade  of  Erie  street,  and  this  was  apparently  accepted  by  the  municipality  as 
appears  from  the  following  extract  from  the  notes-evidence  of  John  J.  Newman, 
engineer  for  the  town  of  Leamington,  when  referring  to  profile — Exhibit  2. 

"  Commissioner  Boyce:  It  is  consented  to  by  the  railway? — A.  It 
was  presented  by  the  railway,  and  was  prepared  by  the  railway  com- 
pany. 

"Mr.  Rodd:  And  the  town  accepted  it. 

"  The  Assistant  Chief  Commissioner:  This  seems  to  be  a  little 
apart  from  the  agreement.  Do  I  understand  that  the  railway  prepared  a 
grade  which  it  understood  would  be  in  compliance  with  the  terms  of  the 
agreement,  and^was  it  filed  with  the  consent  of  the  municipality?. 

"  Mr.  Rodd:  That  is  exactly  what  happened. 

Commissioner  Boyce:  Q.  When  they  were  prepared  to  move  their 
track?— A.  Yes. 

"  Q.  From  the  side  to  the  middle  of  the  road? — A.  Yes. 

"  Q.  The  railway  submitted  a  plan  too,  and  it  was  approved  by  the 
municipality? 

"Mr.  Rodd:  That  is  correct. 

"Commissioner  Boyce:  Your  contention  is  that  they  did  not  build 
according  to  that? 

"Mr.  Rodd:  They  did  not  build  according  to  that,  that  is,  according 
to  my  instructions. 

"  Commissioner  Boyce:  When  did  they  build? 

"  Mr.  Rodd:  They  built  immediately,  but  not  according  to  the  plan. 

"  Commissioner  Boyce:  Did  you  ever  object  to  it? 

"  Mr.  Rodd:  No,  not  as  I  understand  it. 

"  The  Assistant  Chief  Commissioner:  What  was  the  date  of  the 
plan,  Mr.  Newman?— A.  July,  1913. 
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"The  Assistant  Chief  Commissioner:  When  did  the  construction 
begin? 

"  Mr.  Rodd:  August  21,  1913,  the  final  approval. 
"The  Assistant  Chief  Commissioner:  August  21,  1913,  and  the 
rearrangement  of  the  tracks  at  the  centre  of  the  street  followed  when? 
"  Mr.  Rodd:  Immediately. 

"  The  Assistant  Chief  Commissioner:  Was  there  any  interval  of 
time? 

"  Mr.  Rodd:  I  think  it  was  done  almost  immediately. 

"  The  Asistant  Chief  Commissioner:  Is  there  any  question  that  this 
plan  which  was  prepared  by  the  railway  and  accepted  by  the  municipality 
was  prepared  by  the  railway  and  accepted  by  the  municipality  prior  to  the 
work? 

"  Mr.  Rodd:  I  do  not  think  there  is  any  doubt  about  that." 

This  work  of  removing  and  relaying  the  tracks  under  agreement  of  January 
4,  1913,  and  By-law  No.  524,  was,  therefore,  performed  by  the  railway  upon  a 
profile  of  a  permanent  grade  apparently  fixed  by  itself  with  the  consent  of  the 
municipality  which  apparently  abdicated  its  rights  as  to  fixing  such  grade  reserved 
to  it  under  that  agreement,  in  favour  of  the  railway  company.  It  is  an  important 
feature  for  consideration,  as  the  grade  referred  to  was  stipulated  to  be  the 
permanent  grade  of  Erie  street,  then  unpaved,  and  practically  but  a  gravel  road, 
and  if  the  corporation  left  the  fixing  of  that  permanent  grade,  by  consent,  to  the 
railway  company,  and  accepted  its  profile  thereof,  stood  by  and  saw  it  lay 
down  its  tracks  to  a  grade  not  conforming  to  the  profile  submitted,  without,  while 
iiaving  the  right  so  to  do,  itself  fixing  what  it  deemed  to  be  the  right  grade  and 
insisting  on  reconstruction  in  conformity  therewith,  saw  the  reconstruction  work 
proceed  to  completion,  according  to  what  it  now  contends  and  was  and  is  of  a 
grade  not  conforming  to  the  basic  plan,  and  allowed,  apparently  without  any 
complaint  whatever,  the  railway  company  to  establish  itself  on  that  grade  and 
operate  uninterruptedly  and  without  complaint,  for  practically  ten  years,  I 
think  it  must,  in  law,  be  estopped  by  laches  from  now  setting  up  that  the  railway 
company  did  not  build  according  to  the  grade,  as  fixed  by  it,  or,  in  other  words, 
the  municipality  by  transferring  its  rights  to  fix  the  grade  under  the  agreement  to 
the  railway  company  and  permitting  that  company  to  rebuild  its  railway  and 
operate  for  ten  years,  as  it  now  complains,  without  regard  thereto,  must  be 
deemed  to  have  accepted  the  reconstruction  in  all  respects,  and  to  be  incapable  of 
now  complaining  about  that  which  ten  years  ago  it  was  within  its  own  power 
to  remedy,  and  in  which,  by  laches  it  acquiesced.  The  notes  of  evidence  on  this 
point  may  here  be  referred  to: — 

"  Commissioner  Boyce:  The  relaying  of  the  track  after  the  change, 
from  the  side  to  the  middle  of  the  road,  was  done  under  the  superintendence 
of  the  town's  and  the  railway's  engineers? 

"  Mr.  Rodd:  It  was  done  by  the  railway,  really. 

"  Commisisoner  Boyce:  You  must  take  the  responsibility  of  it. 

M  Mr.  Rodd:  We  shirk  nothing. 

"The  Assistant  Chief  Commissioner:  The  town  engineer  shared 
with  the  railway  engineer  the  relocating  of  these  grades? 

"  Mr.  Rodd:  Not  that.  What  I  do  say  is  that  we  share  in  the  respon- 
sibility for  fixing  the  grade. 

"  Commissioner  Boyce:  The  actual  construction  on  the  main  street  of 
your  own  town  was  done  without  the  concurrence  of  your  own  engineer? 

"  Mr.  Rodd:  That  is  so;  it  is  unfortunate,  but  it  is  true. 

"Commissioner  Boyce:  Ever  since  1913,  a  period  of  ten  years,  you 
have  allowed  them  to  operate  upon  a  grade  which  was  faulty? 
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"  Mr.  Rodd:  Yes,  because  it  made  no  difference. 

"Commissioner  Boyce:  And  you  now  invoke  section  35  of  the  Rail- 
way Act  to  remedy  that? 

"  Mr.  Rodd:  That  is  not  what  we  are  saying  exactly.  If  this  Board 
comes  tor  the  conclusion  that  by  reason  of  our  negligence,  if  you  please,  or 
laches,  we  have  permitted  or  induced  them  to  build  a  road  which  must  be 
lowered,  the  town  will  bear  that  expense.  1  say  that  in  my  pleadings,  if 
the  Board  comes  to  that  conclusion. 

"The  Assistant  Chief  Commissioner:  If  we  are  forced  to  that 
conclusion. 

"  M.  Rodd:  Yes,  we  are  not  shirking  any  responsibility,  Mr.  Chair- 
man. We  are  willing  to  take  our  share  of  it.  I  want  to  say  that  they  did  not 
build  according  to  it;  it  may  be  our  fault  that  we  let  them  run  along 
there  for  years  without  objection.  I  think  if  the  Board  would  indicate 
its  view,  this  matter  could  be  ended  quickly." 

From  which  it  is  apparent  that  counsel  for  the  town  recognized  the  effect 
upon  his  clients  right,  first  by  non-insistence  on  fixing  the  permanent  grade  and 
reconstruction  according  to  it,  and  then  by  standing  by  and  permitting  the 
railway  to  re-establish  itself  on  a  grade  not  in  conformity  with  what  it  now 
says  was  the  true  grade. 

The  paving  of  Erie  street  was  undertaken  and  completed  in  1923,  under 
superintendence  of  Mr.  Newman  as  engineer  for  the  town  of  Leamington.  In 
laying  the  pavement  the  engineer  admits  (a)  that  the  pavement  was  not  up  to 
the  grade  of  the  railway,  and  (b)  that  before  starting  the  work  of  paving  he 
made  a  comparison  and  reported  to  the  council  on  the  difference  between  the 
grade  to  which  the  railway  tracks  had  been  laid  as  stated,  ten  years  before, 
and  the  grade  to  which  it  was  there  proposed  to  pave  the  street.  This  is  shewn 
in  Mr.  Newman's  evidence,  as  follows: — 

"The  Assistant  Chief  Commissioner:  Q.  Do  I  understand  that 
on  a  certain  portion  of  your  street  you  are  not  up  to  the  grade  of  the 
railway? — A.  That  is  correct. 

"  Q.  So  that  you  have  departed  from  it? — A.  We  have  departed 
from  it,  unquestionably. 

"Commissioner  Boyce:  Q.  You  had  the  superintendence  of  the 
paving? — A.  Yes. 

"  Q.  Before  you  started  paving,  or  made  a  contract,  did  you  go  into 
the  question  of  the  grades  of  the  streets  in  relation  to  the  railway?— A. 
Yes.    I  took  the  matter  up  with  the  town  council. 

"  Q.  Did  you  point  out  that  there  was  a  discrepancy  in  the  grade 
between  the  street  and  the  railway? — A.  Yes. 

"  Q.  And  that  profile  and  your  report  were  submitted  to  the  council? 
—A."  The  profile  was  submitted  to  the  council  with  my  report. 

"  Q.  The  effect  of  that  report  and  the  showing  of  the  profile  would 
indicate  that  the  present  conditions,  as  they  are  to-day,  would  result  if 
the  paving  went  on  at  that  grade? — A.  Yes,  substantially  so. 

"  Q.  The  tracks  have  been  where  they  are  now  for  ten  years? — A. 

Yes. 

"  Q.  And  you  pointed  it  out  to  the  council? — A.  I  pointed  out  the 
whole  difficulty  that  the  grade  as  established  did  not  conform  with  the 
railway  grade.    I  knew  it  would  leave  the  railway  track. 

"  What  did  the  council  tell  you  to  do? — A.  The  council  said  to  go 
on  with  the  paving. 

"  Q.  According  to  what  grade? — A.  According  to  my  own  grade." 
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There  is  no  evidence  that  the  variation  of  grade  was  brought  to  the  atten- 
tion of  the  railway  company  before  or  during  the  paving  operation.  At  any  rate 
there  was  no  conversation  or  negotiation  on  the  subject  between  the  town 
engineer  and  the  railway  company  (evidence  p.  3020),  and  undoubtedly  the 
time  for  adjustment  was  the  time  that  the  town  engineer  brought  the  matter  to 
the  attention  of  the  town  council  before  the  paving  was  commenced. 

If  it  were  necessary  for  us  to  decide  upon  the  merits  of  this  branch  of  the 
case  and  place  the  responsibility,  I  should,  upon  the  facts,  incline  to  the  view 
that  the  town  was  responsible  for  the  difference  in  grade  and  should  have 
remedied  that  situation.  However,  as  will  presently  appear,  counsel  for  the 
railway  company  volunteered  an  adjustment  that  included  alterations  in  the 
tracks  of  the  railway  to  make  them  conform  to  the  grade  of  the  street  as  paved, 
not  as  a  consequence  of  any  contractual  obligation,  but  in  obedience  to  the 
demands  of  public  safety. 

Then  the  issue  remains  as  to  the  enforcement  by  order  of  this  Board,  under 
section  36  of  the  Railway  Act,  of  the  clause  (4)  in  the  original  agreement  of 
October  21,  1907,  which  I  have  already  cited.  It  is  contended  that  this  clause 
of  the  agreement,  originally  made,  was  amended  by  clause  6  of  the  amending 
agreement  of  January  4,  1913,  and  by  clause  3  of  the  by-law  confirming  same, 
which  respectively  read  as  follows: — 

"  The  gravel  to  be  used  between  rails  and  18  inches  outside  of  rails 
to  a  depth  of  6  inches  shall  be  of  the  same  quality  as  has  been  used  in 
Erie  street  so  far  as  same  can  be  obtained  in  company's  pit." 
(By-law  No.  534,  clause  3) : — 

"  That  for  the  purpose  of  carrying  out  the  provisions  of  the  said 
agreement  hereto  annexed  and  marked  'A'  when  executed  by  the  said 
corporation  and  by  the  Windsor,  Essex  and  Lake  Shore  Rapid  Railway 
Company,  said  By-law  No.  402  of  the  corporation  of  the  town  of  Leam- 
ington be  and  the  same  is  hereby  amended  so  as  to  provide  that  the 
agreement  referred  to  in  said  By-law  No.  402  be  amended  by  said  agree- 
ment hereto  annexed  marked  'A'  when  executed  as  aforesaid." 

If  clause  3  of  the  by-law  be  literally  construed  it  seems  to  me  that  it  means 
that  where  the  new  agreement  contains  changes  in  the  original  agreement  incon- 
sistent therewith,  that  agreement  is  to  be  amended  so  as  to  conform  to  the 
amended  agreement.  As,  however,  there  is  provision  in  section  5  of  the  original 
agreement  for  the  use  of  cinders  or  gravel  between  the  rails  the  amendment 
by  clause  6  of  the  subsequent  agreement  would,  I  think,  apply  to  and  amend 
or  qualify  that  section,  and  not  section  4,  which  provides  for  a  contingency  not 
then  in  esse. 

The  difficulty  that  I  see  is  as  to  the  jurisdiction  of  the  Board  to  make  any 
order,  as  asked,  under  section  35  of  the  Railway  Act. 

That  section  (35)  was  dissected  and  analyzed  in  a  judgment  of  the  present 
Assistant  Chief  Commissioner  of  this  Board,  in  the  City  of  Victoria  and 
Attorney-General  for  British  Columbia  v.  Esquimalt  &  Nanaimo  Ry.  Co.,  24 
C.R.C.,  at  pp.  92,  et  seq.  I  would  quote  the  following  from  that  judgment  (p. 
93):— 

"  It  will  be  noted  that  the  subject  matter  of  the  section  contem- 
plates the  doing  by  the  party  to  the  agreement  of  something  concerned 
primarily  with  the  physical  construction,  or  reconstruction  and  main- 
tenance (of  the  railway),  etc.,  etc." 

The  principle  as  laid  down  in  Duthie  v.  G.T.R.,  4  C.R.C.,  304,  and  the 
functions  and  powers  of  the  Board  under  the  then  section  23,  are  cogently  set 
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forth  in  the  judgment  of  the  then  Chief  Commissioner  (see  pp.  314  and  315). 

He  says  (p.  315) : — 

"  That  is,  the  business  of  the  Board  is  to  enforce  the  railway  legis- 
lation of  the  Dominion  Parliament,  and  for  that  purpose,  to  order  the 
performance  of  some  acts  and  to  prohibit  others.  It  was  not  created  to 
supplant,  or  even  to  supplement  the  provincial  courts  in  the  exercise  of 
their  ordinary  jurisdiction,  but  to  exercise  an  entirely  different  jurisdic- 
tion, though  perhaps,  occasionally  overlapping  that  of  the  provincial 
courts."" 

These  principles  were  affirmed  in  the  Board's  judgment  in  the  city  of 
Montreal  v.  G.T.R.,  C.R.C.  p.  448,  from  which  it  may  be  pertinent  to  extract 
the  following  from  the  judgment  of  the  Board,  at  p.  454: — 

"  This  Board  has  not  the  functions  of  a  court  of  equity,  and  is  not 
required  in  the  exercise  of  its  jurisdiction  to  apply  equitable  principles, 
or  to  adjust  equities  between  parties.  These  functions  are  confined 
within  the  limits  of  the  Railway  Act,  and  for  the  administration  thereof 
in  adjusting  and  settling  rights  and  liabilities  as  between  the  railways 
under  its  jurisdiction  and  the  public,  for  the  more  effective  carrying 
out  of  the  transportation  system  of  this  country,  its  powers  and  its  juris- 
diction, with  regard  to  the  enforcement  of  agreements,  are  distinctly 
limited  by  statute. 

"  Therefore,  as  by  the  section  in  question  (35)  is  intended  and 
expressed,  the  function  of  this  Board  in  connection  with  the  enforce- 
ment of  agreements  is  to  inquire  into  the  whole  subject  matter  and  to 
determine  as  regards  the  administration  of  the  Railway  Act  what  would 
be  the  reasonable  and  expedient  order  to  make,  in  the  language  of  the 
section  as  originally  framed,  having  regard  to  all  the  circumstances  of 
the  case,  which  I  take  it  to  mean  its  general  functions  as  administrative 
of  the  Railway  Act." 

The  same  principle,  generally  above  stated,  was  referred  to  in 
City  Transfer  Co.  v.  C.P.R.  19  C.R.C.  427. 
Calgary  v.  C.N.R.  18  C.R.C.  25. 

The  contract  we  are  asked  to  enforce  by  an  order  under  this  section  is  one 
involving  the  railway  company's  obligation  to  pave  the  portion  of  a  street 
occupied  by  its  right  of  way  whenever  the  town  paves  the  street.  This  is,  of 
course,  highly  desirable  from  a  municipal  point  of  view,  and  a  very  proper 
provision  to  have  inserted  in  the  franchise  agreement,  but  it  has,  so  far  as  I 
can  find,  nothing  whatever  to  do  with  the  actual  "  construction,  reconstruction, 
alteration,  installation,  operation,  use  or  maintenance  by  the  railway  company 
of  the  railway  " — in  the  wording  of  section  35.  It  is  a  provision,  not  for  the  use 
of  the  railway,  but  of  the  street.  The  railway  line  and  tracks  remain  the  same, 
and  are  not  disturbed  in  their  operation;  neither  is  any  change — "  construction, 
reconstruction,  etc.,  etc.,"  in  the  railway,  qua  railway,  contemplated  by  the 
agreement,  which  involves  at  most  I  think,  obligations,  collateral  to  or  co-term- 
inous  with  its  operation  of  its  railway,  but  not  in  any  way  directly  connected 
therewith,  or  incident  thereto.  There  is  no  provision  of  the  Railway  Act  requir- 
ing railways  to  pave  streets  as  part  of  railway  operation,  and  the  Board's  func- 
tions under  section  35  are  clearly  tied  down  to  and  restricted  by  the  general 
exercise  of  its  general  jurisdiction  under  the  Railway  Act,  and  are  not  directly 
concerned  with  the  provisions  of  the  Municipal  Act,  or  any  other  provincial 
law.  The  section  invoked  is  clearly  intended  to  be  used,  in  a  proper  case,  as 
an  auxiliary  to  the  Board's  functions  in  administering  the  Railway  Act,  and 
ought  to  be  strictly  so  construed. 

In  the  light  which  the  decisions  referred  to  throw  upon  the  general  con- 
struction to  be  placed  upon  section  35  as  an  incident  or  auxiliary  to  the  Board's 


221 


jurisdiction  in  the  administration  of  the  Railway  Act,  two  cardinal  tests  are 
presented,  viz: — 

(a)  Is  the  relief  sought  such  as  is  in  the  contemplation  of  the  section  at 
all,  as  an  auxiliary  or  incident  of  the  Board's  general  jurisdiction  as  adminis- 
trator of  the  Act,  or  does  it  involve  the  application  for  a  class  of  relief  wholly 
extraneous  thereto?  and 

(b)  If  the  relief  sought  does  refer  to  a  matter,  or  matters  covered  by  a 
contract,  and  otherwise  properly  falling  within  the  meaning  and  intent  of  the 
section,  are  collateral  circumstances  or  conditions  disclosed  in  evidence  such 
that  it  would,  even  then,  be  "  reasonable  and  expedient  "  to  order  strict  enforce- 
ment against  the  party  against  whom  the  remedy  is  sought,  and  who  has  been 
found  to  have  violated  the  agreement  in  question,  according  to  the  letter  of  the 
contract,  i.e.  by  substantially  decreeing  specific  performance  thereof?  Both  these 
features  are  dealt  with  in  the  case  of  City  of  Montreal  v.  G.T.R.  (supra).  The 
contract  there  sought  to  be  enforced  was  one  for  train  service  and  was  specific 
in  its  terms  and  entered  into  for  valuable  consideration,  viz.,  a  bonus  of  $15,000 
and  exemption  from  municipal  taxation  extending  over  many  years.  It  was, 
therefore,  an  agreement  for,  or  relating  to,  "  the  use  and  operation  of  the  rail- 
way/' and  prima  facie  such  an  agreement  as  was  contemplated  by  the  legisla- 
tion. It  being  shown,  however,  by  the  railway  company  (a)  that  the  service 
contracted  for  would  then  be  of  little  benefit  to  the  public  intended  originally 
to  be  served,  and  (6)  that  such  service  could  only  be  given,  in  accordance  with 
the  contract,  at  a  financial  loss,  which  the  railway  company  was  unable  to  bear, 
the  Board  held  that,  under  these  circumstances,  quite  extraneous  to  and  not 
contemplated  by  the  contract  itself,  it  would  be  neither  "  reasonable  nor 
expedient "  as  an  incident  of  its  restricted  jurisdiction  in  the  administration  of 
the  Railway  Act,  to  make  the  Order  asked  for,  and  left  the  parties  to  their 
remedies  under  the  contract  enforceable  in  the  courts. 

In  the  view  that  I  take,  guided  and  aided  by  the  precedents  referred  to, 
this  case  is  not  such  an  extreme  one  as  the  Montreal  case,  as  I  am  of  opinion 
upon  the  facts  presented  that  the  clause  (4)  of  the  agreement  which  we  are 
asked  to  enforce,  is  not  one  within  the  meaning  and  intent  of  section  35  at  all, 
but  deals  with  and  contracts  with  reference  to  matters  not  within  the  wording, 
meaning,  or  intent  of  that  section,  but  refers  to  and  provides  for  the  perform- 
ance by  the  railway  of  covenants  relating  to  collateral  matters,  municipal  in 
their  nature,  not,  at  least  directly,  concerned  or  connected  with  the  construc- 
tion, reconstruction,  repair,  use  or  operation,  etc.,  etc.,  of  the  railway,  but  of 
the  repair  of  the  street  on  which  the  railway  is  laid  under  the  provisions  of  the 
agreement. 

Then,  it  is  submitted  by  the  railway  company  that  its  financial  condition 
is  such  that  it  would,  as  in  the  Montreal  case,  be  ruinous  to  it  to  be  compelled 
to  carry  out  now  the  exact  obligations  of  the  contract  as  contained  in  clause  4 
thereof,  which  we  are  asked  to  enforce  by  order.  It  is  shown  that  the  work 
involved  in  the  performance  of  the  work  referred  to  in  clause  4  of  the  con- 
tract would  ncessitate  an  outlay  by  the  railway  company  of  some  $24,000.  It 
is  also  shown  that  the  operation  of  the  railway  is  conducted  at  a  loss,  and 
that  if  this  sum  had  to  be  added  to  the  present  net  deficit  of  $20,915.36  as 
shewn  by  the  statement  Exhibit  4,  resulting  from  the  operations  of  the  railway 
extending  over  the  year  1923  it  would  entail  a  financial  burden  which  the  com- 
pany would  be  unable  to  carry.  A  detailed  examination  of  the  financial  state- 
ment, submitted  by  the  company  and  shewing  result  of  operations  1917-1923 
would  not  appear  to  be  necessary  in  the  view  I  take  as  to  the  general  applicabil- 
ity of  section  35  under  the  first  stated  proposition. 

This  Board  is  not  concerned,  in  this  application,  with  the  obligations  incurred 
under  the  contract  propounded  except  to  the  extent  and  within  the  restrictions  and 
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for  the  objects  set  forth  in  section  35  of  the  Railway  Act.  It  is  concerned,  how- 
ever, with  the  operation,  etc.,  of  railways,  and,  to  my  mind,  it  is  clear  that 
section  35  was  never  intended  to  put  it  in  the  power  of  the  Board  to  compel 
literal  enforcement  of  the  terms  of  a  contract  where  compliance  therewith, 
although  quite  in  accordance  with  the  contractual  obligations  of  the  railway, 
would  entail  the  probable  bankruptcy  of  the  railway  and  cessation  of  its  opera- 
tion. It  would  be  neither  reasonable  nor  expedient  to  make  such  an  order, 
even  though  the  work  involved  was  of  a  character  contemplated  by  section  35. 

Being  of  the  opinion  that  the  work  in  question  is  not  of  a  character  falling 
within  the  wording,  intent  and  meaning  of  section  35,  for  the  reasons  heretofore 
shewn,  it  is  not  necessary  to  make  any  finding  upon  the  second  proposition  I 
have  referred  to.  No  order  can  be  made  under  section  35.  In  leaving  this 
branch  of  the  case  I  would  observe  that  it  would  seem  that  the  municipal 
corporation  had  the  remedy  under  the  contract  for  breach  thereof  in  its  own 
hands  by  exercising  the  remedy  provided  by  clause  14  of  the  agreement,  which 
reads  as  follows: — 

"  If  the  company  neglect  to  keep  in  repair  its  track  allowances  ana 
crossings,  switches  and  turnouts,  or  to  have  the  necessary  repairs  accord- 
ing to  the  agreement  made  thereon,  the  council  of  the  municipality  may 
give  notice  to  the  company  requiring  such  repairs  to  be  forthwith  made, 
and  the  certificate  of  the  engineer  appointed  by  the  corporation  for  the 
time  being  as  to  the  necessity  for  such  repairs  shall  be  binding  and  con- 
clusive upon  the  company,  and  if  after  the  giving  of  such  notice  the 
company  do  not  within  one  week  begin,  and  thereafter  with  all  reasonable 
diligence  carry  such  work  of  repairing  to  completion,  the  municipal  council 
of  Leamington  shall  have  the  right  to  cause  such  repairs  to  be  made,  and 
the  company  shall  pay  to  the  treasurer  of  the  municipality  of  Leamington 
the  expenditure  incurred  in  making  or  completing  such  repairs." 

The  corporation  did  not  think  it  expedient  to  resort  to  this  remedy  and 
I  recognize  its  wisdom  in  refraining  from  so  doing.  The  Board,  I  think,  can, 
in  the  circumstances,  see  no  greater  expediency  in  this  respect  than  did  the 
corporation. 

As  section  35  cannot  be  invoked,  it  remains  only  to  consider  the  situation 
from  a  point  of  view  of  general  public  safety,  having  regard  to  the  proposed 
amendment  which  seeks  alternative  relief. 

It  is  admitted  that  the  present  condition  of  the  track  on  Erie  street  for 
2,000  feet  or  thereabouts  is  dangerous  and  must  be  remedied.  A  personal 
inspection  by  the  Board  makes  that  apparent.  The  railway  company  by  its 
counsel  frankly  so  stated  and  offered  to  relay  its  track  in  conformity  with  the 
grade  on  Erie  street  as  paved,  replace  broken  ties  with  new  ones,  renew  the  rails 
where  necessary,  and  fill  in  the  track  between  and  at  side  of  rails,  not  with 
cement  in  terms  of  contract,  but  either  with  crushed  stone — kept  oiled — or  with 
gravel.    The  estimated  cost  of  this  work  was  submitted  as  follows: — 

"  Estimated  cost  of  2,500  feet  of  track  reconstruction  consisting  of  repairing  broken  ties 
bad  rails,  and  rail  joints,  bonding  and  filling  with  gravel  to  top  of  ra^il,  with  oil  sprinkling 


to  keep  dust  down. 

"  Grading  and  surfacing  2,500  ft.  at  30c.  per  foot  $  750  00 

Recutting  and  drilling  rails   100  00 

Rail  joints,  60  lb.,  170  pr.  at  2.3929   306  79 

Bolts,  i  x  4  ,in.,  4  kegs  at  $9  per  keg   36  00 

Bonds  weld,  166  at  52c.  each   86  32 

Ties,  white  oak,  350  at  $1.90   665  68 

Lock  washers,  f  in.,  664  at  3c.  each   19  92 

Gravel  filler,  394  cu.  yds.  at  SI. 35  cu.  yd   531  90 

Oil  dressing  for  gravel,  40  gals,  to  every  lin.  ft.  of  track,  at  15c.  per  gal   498  00 

Labour  putting  on  gravel,  bonding,  and  putting  in  t^es   331  00 


$3,325  61 
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"Estimated  cost  of  2,500  feet  of  track  reconstruction  consisting  of  repairing  broken  ties, 
bad  rails,  and  rail  joints,  bonding  and  filling  with  crushed  stone  to  top  of  rail,  with  oil  sprink- 
ling to  keep  dust  down. 


"Grading  and  surfacing  track,  2,500  ft.  at  30c.  per  ft  $  750  00 

Recutting  and  drilling  rails   100  00 

Rail  joints,  60  lb.,  170  pr.  at  $2.39   306  79 

Bolts,  |  x  4  in.,  4  kegs  at  $9   36  00 

Bonds,  weld,  166  at  52c.  each     86  32 

Ties,  350  at  $1.90  each   655  00 

Crushed  stone,  394  cu.  yds.  at  $3.72   1,465  68 

Lock  washers,  £  tin.,  664  at  3c.  each   19  92 

Labour  putting  in  stone,  bonding  and  putting  in  ties   331  00 

Oil  for  dressing  down  stone,  40  gals,  to  every  30  lin.  ft.  of  track,  at  15c.  per  gal.  498  00 


Total  $4,248  71  " 


The  above  estimates  are  subject  to  a  reduction  of  20  per  cent,  as  the  esti- 
mated distance  for  reconstruction  would  be  about  2,000  feet. 

Having  in  view  the  financial  condition  of  the  railway  company  as  shewn 
by  the  statement  filed,  and  with  due  regard  to  all  circumstances  involved,  I 
think  that  a  fair  adjustment  of  the  dispute  by  this  Board  would  be  to  direct 
that  the  railway  company,  at  its  own  expense,  and  within  thirty  days  from  the 
date  of  order,  and  subject  to  the  approval  of  an  Engineer  of  the  Board: — 

(a)  Relay,  where  necessary,  its  track  on  Erie  street,  Leamington,  from  the 
curve  northward  as  far  as  the  track  is  gravelled,  so  that  it  will  conform  in  all 
respects  to  the  grade  as  paved,  renew  worn  ties,  and  damaged  or  worn  rails, 
plates,  or  fastenings,  and  bring  the  rails  flush  with  the  level  of  the  street  surface. 

(£>)  Fill  in  between  the  rails  and  at  the  sides  thereof  to  rail  level  with 
crushed  stone,  with  a  top  dressing  or  finish  of  fine  crushed  stone. 

(c)  Wherever  Erie  street  is  intersected,  or  joined  by  a  travelled  cross  or 
side  street,  the  railway  track  opposite  such  intersecting  or  side  street  to  be 
filled  in  with  cement  to  the  width  of  the  roadway  of  such  cross  or  side  street 
flush  with  the  rails,  and  to  conform  to  street  level;  and 

(d)  Keep  the  surface  between  and  at  side  of  its  tracks  where  same  are 
filled  in  with  crushed  stone,  sprinkled  with  oil,  as  may  be  necessary  to  maintain 
such  surface  free  from  dust,  as  far  as  is  possible,  by  the  proper  and  sufficient 
application  of  such  oil,  having  regard  to  weather  conditions. 

Any  question  arising  as  to  the  method  of  carrying  out  the  work  may,  if 
necessary,  be  referred  to  the  Chief  Engineer  of  the  Board,  for  decision  or  adjust- 
ment. 

Order  will  go  accordingly. 
Ottawa,  November  6,  1923. 

The  Assistant  Chief  Commissioner  concurred. 
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Application  of  the  Ontario  Asphalt  Block  Company,  Limited,  of  the  City  of 
Windsor,  Ontario,  and  the  Cadwell  Stone  and  Gravel  Company,  Limited, 
for  an  Order,  under  Sections  185,  186,  and  187,  maintaining  the  present 
sidings  and  spurs  of  the  Grand  Trunk  Railway  Company,  extending  from 
a  point  on  its  railway  to  the  Township  of  Sandwich  East,  upon,  along 
and  across  a  public  street  and  highway,  unnamed,  and  across  Sandwich 
Street  to  the  premises  of  the  applicants,  pursuant  to  Order  of  the  Board 
of  the  17th  January,  1905,  under  Number  15720. 

File  No.  1342 

JUDGMENT 

Commissioner  Boyce: 

The  application  seeks  a  remedy  which,  on  what  is  submitted  in  support  of 
it,  in  the  shape  of  fact,  or  argument,  is  somewhat  obscure.  The  applicants,  how- 
ever, although  asked  to  make  submissions  upon  the  question  of  the  jurisdiction 
of  the  Board,  have  not  done  so,  and  have  requested  that,  without  a  hearing,  and 
upon  what  is  before  it  at  present,  the  application  be  disposed  of. 

It  is  of  record  that  by  order  of  this  Board,  No.  325,  dated  January  17,  1905, 
under  the  authority  of  section  175  of  the  then  Railway  Act  (now  section  180 
of  the  Consolidated  Railway  Act  of  1919),  upon  inter  alia,  "  the  consent  of  the 
municipal  corporation  of  the  township  of  Sandwich  East,  as  contained  in  the 
agreement  between  the  said  township  and  the  Ontario  Asphalt  Block  Company, 
Limited,  dated  the  21st  day  of  May,  A.D.  1903,  a  copy  of  which  agreement 
has  been  duly  filed  with  the  Board  under  No.  15720,  file  No.  1342,"  the  Grand 
Trunk  Railway  Company  was  authorized  to  construct,  maintain  and  operate 
a  branch  line,  or  siding,  with  spurs  therefrom,  extending  from  a  point  on  its  line 
in  the  township  of  Sandwich  East,  in  the  county  of  Kent,  upon,  along,  and  across 
a  public  street,  or  highway,  unnamed  (which  is  now  shewn  on  plan,  dated  May 
22,  1913,  filed  by  applicants,  as  Montreuil  avenue,  then  in  the  village,  now 
town,  of  Ford  City) ,  and  across  Sandwich  street  to  the  premises  of  the  Ontario 
Asphalt  Block  Company,  Limited,  on  the  north  side  of  said  street,  according 
to  plan,  etc.,  filed. 

The  applicants  allege  that  the  trackage  so  authorized  was  built  and  used 
to  serve  a  large  manufacturing  plant,  partly  on  the  land  (farm  lot  97,  1st  con- 
cession, Sandwich  East — now  in  Ford  City)  and  partly  on  the  water  lot  in 
front  thereof,  fronting  on  the  Detroit  river,  upon  which  plant  they  have 
expended  a  sum  aggregating  about  $200,000,  and  have  since  spent  large  sums 
annually  in  betterments. 

The  applicants  further  state  as  the  basis  of  their  claim  to  the  peculiar 
relief  asked  for  that  they  have  suffered  much  litigation  and  dispute  concerning 
their  title  to  the  land  on  which  their  said  plant  is  built  and  across  and  on  which 
the  trackage  in  question  is  laid,  and,  in  their  application,  they  set  forth  the 
nature  and  extent  of  the  litigation  respecting  their  said  titles  and  the  decisions 
of  the  several  courts  thereon,  and  they  state  that  the  result  of  all  this  litigation 
is  that  the  applicants,  so  far  as  the  decisions  of  the  courts  are  concerned,  are 
deprived  of  the  ownership  of  the  land  lot  (lot  97  above  referred  to)  and  are 
therefore  unable  to  obtain  access  to  their  manufacturing  plant  on  the  water  lot 
in  front  thereof.  They  therefore  ask  for  an  order  "  maintaining  "  the  trackage, 
constructed  and  maintained  by  the  railway  company,  pursuant  to  the  Board's 
order,  and  which  was  intended  to  give,  and  does  give  that  access  of  which 
applicants  now  apprehend  they  will  be  deprived. 

It  is  nowhere  alleged  that  the  railway  company  was  made  a  party  to  any 
of  the  litigation  referred  to  in  the  application,  or  that  the  Board's  Order  No. 
325  was  in  any  way  attacked  or  brought  in  question  therein,  or  affected  thereby. 
As  none  of  the  courts  in  which  the  litigation  was  carried  on  originally  and  in 
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which  decrees  were  made  affecting,  as  applicants  complain,  their  title  to  the 
lands  mentioned,  were  courts  exercising  appellate  jurisdiction  over  this  Board 
(except  the  Supreme  Court  of  Canada  which  heard  an  appeal  from  the  decision 
in  such  provincial  courts  and  was  not  appealed  to  with  reference  to  any  decision 
or  order  of  this  Board)  it  is  difficult  to  see  how  the  rights  and  interests  of  the 
railway  company  acquired  by  and  under  Board's  Order  No.  325  were  in  any 
way  affected  by  any  of  the  litigation  complained  of.  This  Board's  jurisdiction 
to  make  the  order — No.  325 — is  in  no  way  involved,  and  has  not  been  attacked 
in  the  litigation,  and,  therefore,  whatever  powers,  within  its  jurisdiction,  it 
granted  by  its  order  to  the  railway  company,  under  the  appropriate  clauses  of 
the  Railway  Act,  are  still  possessed  by  the  railway  company,  subject  to  the 
provisions  of  the  Railway  Act,  and  to  such  conditions  as  the  Board  by  its  said 
order  imposed,  and  are  not  impaired  or  affected  by  the  decisions  of  the  courts 
affecting  the  question  of  title  to  land. 

The  railway  company  is  not  a  party  applicant,  but  has  been  served  with 
a  copy  of  the  application  and  has  stated  its  position  in  a  letter  to  applicants' 
solicitors,  dated  April  30,  1923,  as  follows: — 

"  Further  referring  to  yours  of  23rd  instant,  it  is  not  our  intention 
to  remove  this  siding  without  receiving  an  order  of  the  Board  to  that 
effect.  The  siding  is  entirely  satisfactory  from  a  railway  standpoint,  in 
fact  we  learn  from  other  sources  that  all  interests  involved  are  desirous 
of  the  siding  remaining,  and  it  seems  now  to  be  a  case  where  the  parties 
will  get  together  and  make  some  arrangement." 

The  railway  company  is,  therefore,  not  asking  for  any  change  in  its  rights 
and  interests  created  under  the  Railway  Act  by  the  Board's  order,  and  under 
which,  and  by  the  application  of  that  part  of  former  section  175  of  the  Act  of 
1903  (section  225  in  the  Act  of  1906,  and  now  section  184)  it  is  established  on 
the  land  for  railway  purposes. 

The  executors  of  the  late  Alexander  L.  Montreuil  and  Elizabeth  M. 
Montreuil  and  others  in  the  same  interest,  who  were  parties  to  the  litigation 
referred  to,  file  an  answer  to  the  application  in  which  they  allege  that  they,  as 
such  executors,  were  the  owners  in  remainder  of  the  lands  over  which  the  siding 
was  built  and  did  not  join  in  any  consent  to  the  construction  of  the  branch  line 
or  spur,  and  submit  "  that  before  an  order  should  be  made  to  maintain  the 
present  branch  line,  or  siding,  the  consent  of  these  respondents  should  be 
obtained." 

I  think  that  the  position  taken  by  these  executors  is  sufficiently  disposed 
of  by  pointing  out  what  is  before  set  out,  vrz.,  that  the  trackage  is  where  it  is 
under  an  order  of  this  Board  in  the  exercise  of  its  jurisdiction  under  the  Railway 
Act,  and  until  application  be  made  to  the  Board,  under  the  provisions  of  the 
Railway  Act,  for  its  recission,  or  variation  upon  grounds  upon  which,  under  that 
Act,  the  Board  would,  as  administrator  thereof  be  justified  in  varying  it,  that 
order  stands,  and,  therefore,  no  application  to  "  maintain "  is  necessary,  or 
proper,  and  as  a  result  the  position  of  the  executors  is  not  tenable  on  this  appli- 
cation. 

The  town  of  Ford  City  answers  that  there  is  no  necessity  for  more  than  one 
track  on  Sandwich  street;  that  it  is  dangerous  and  inconvenient  to  have  more 
than  one  track  at  said  point,  and,  therefore,  ask  that  the  crossing  of  Sandwich 
street  be  confined  to  one  track  only  and  that  be  protected. 

For  the  same  reasons  as  are  above  pointed  out  this  is  hardly  a  relevant 
answer.  It  might  be  the  subject  of  an  independent  application  by  Ford  City, 
on  notice  to  the  railway  company.  As  to  the  alleged  dangerous  condition  of 
the  crossing  of  Sandwich  street  and  the  necessity  for  protection,  that  is  a  mat- 
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ter  that  can  immediately  be  inquired  into  by  the  officers  of  the  Board  apart 
from  what  is  here  involved,  and  will  be  so  dealt  with.  The  town  of  Ford  City, 
I  presume,  succeeds  to  whatever  rights  the  township  of  Sandwich  East  originally 
had  under  the  agreement  referred  to  in  Board's  Order  No.  325,  which  contains 
the  conditions  and  terms  of  the  consent  of  the  township  municipality  to  the  use 
of  its  streets  for  the  trackage  authorized,  upon  that  consent  and  (as  regards  the 
use  of  the  streets)  subject  to  the  terms  thereof,  by  the  Board's  order.  It  has 
made  no  complaint  that  the  continuation  of  the  tracks  on  its  streets  is  a  viola- 
tion of  the  agreement  by  which  they  were  originally  consented  to,  or  that  other- 
wise the  Board's  order,  in  so  far  as  it  is  conditional  upon  the  consent  contained 
in  the  agreement,  recited  therein,  should  be  varied  or  rescinded,  pro  tanto,  by 
reason  of  anything  in  the  original  agreement,  or  because  that  agreement  has 
ceased  to  eixst.  Such  a  situation  is  not  suggested  to  the  Board  by  this  appli- 
cation, and  it  is  only  fair  to  presume,  in  the  absence  of  anything  to  the  con- 
trary, that  the  consent  referred  to  in  the  order  originally  given  by  the  township 
of  Sandwich  East  for  the  use  of  its  streets  is  the  consent,  by  adoption  or  renewal, 
of  its  successor  the  town  of  Ford  City,  and  is  still  in  force. 

I  cannot  see,  for  the  reasons  I  have  indicated,  how  an  application  for  an 
order  to  "  maintain  "  the  trackage  referred  to,  could  be  properly  entertained  by 
this  Board  under  the  circumstances.  There  is  no  application  by  the  municipality 
to  remove,  or  by  the  railway  company  for  leave  to  remove  the  trackage  from  the 
streets.  The  original  order  of  this  Board  under  which  construction  and  main- 
tenance of  same  by  the  railway  company  was  authorized,  for  all  that  appears 
to  the  contrary,  still  remains  in  force,  and  in  the  absence  of  any  application 
attacking  that  authority,  in  whole  or  in  part,  there  is  no  order  upon  this  appli- 
cation which  the  Board  could  usefully  make  other  than  one  dismissing  the 
application,  which  order  will  go  accordingly. 

Ottawa,  November  9,  1923. 

Assistant  Chief  Commissioner  McLean  concurred. 


Complaint  of  the  Union  Bag  and  Paper  Corporation,  New  York  City,  in 
the  matter  of  freight  rates  on  pulpiuood  from  Canadian  points  to  the  complain- 
ant's mills  at  Hudson  Falls,  N.Y.  File  26901.17 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

An  interim  judgment  in  this  matter  has  issued  in  which,  after  reviewing 
what  was  involved,  it  was  stated  that  for  the  reasons  set  out  therein  "  the 
interpretation  of  the  American  tariffs  should  rest  with  the  Interstate  Commerce 
Commission,  and  that  the  applicant  should  be  referred  (as  in  the  Bog  Iron  Ore 
case)  to  the  jurisdiction  of  the  Interstate  Commission  for  the  remedy  within 
that  jurisdiction;"  and  it  was  stated  that  if  after  invoking  and  exhausting  that 
jurisdiction  as  regards  the  matters  referred  to  it  for  its  decision,  any  other 
action  or  remedy  within  the  Board's  jurisdiction  is  necessary,  written  submis- 
sions might  be  made. 

The  movements  concerned  are  international  in  their  nature.  The  scope 
of  each  regulative  tribunal  in  its  activity  does  not,  as  a  matter  of  law,  extend 
beyond  the  international  boundary.  The  interim  judgment  referred  to  sets 
out  the  specific  detail  in  connection  with  the  tariffs.  In  an  endeavour  to  ascer- 
tain what  principles  and  practice  were  involved,  both  as  to  the  Interstate 
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Commerce  Commission  and  as  to  individual  United  States  railways,  much  time 
has  of  necessity  been  taken  up  in  correspondence. 

In  a  condensed  way,  the  position  of  the  applicant  is  that  under  the,  15  per 
cent  increase  in  the  United  States,  which  applied  internationally,  there  was  a 
specific  limitation  to  a  1-cent  increase  in  the  case  of  lumber  and  forest  pro- 
ducts. It  is  contended  that  under  the  principles  and  practice  prevailing  in  the 
United  States  tariffs  covering  lumber  and  forest  products  also  covered  pulp- 
wood;  and  it  is  further  contended  that  the  increase  under  the  McAdoo  order, 
permitted  to  be  applicable  by  Permission  No.  76,  applies  to  the  increase  of 
1  cent.  On  the  other  hand,  it  is  contended  by  the  Canadian  railways  that 
under  the  principles  and  practice,  the  15  per  cent  increase  on  pulpwood  was 
permitted. 

The  Interstate  Commerce  Commission,  as  I  understand  its  ruling,  has  held 
informally  that  pulpwood  is  included  within  the  category  of  lumber  and  forest 
products,  and,  therefore,  between  points  in  the  United  States  the  1-cent  increase 
would  be  applicable.  The  Board  is  very  much  indebted  to  the  Interstate  Com- 
merce Commission  for  the  trouble  it  has  taken  in  connection  with  the  queries 
addressed  to  it  by  this  Board. 

In  an  endeavour  to  ascertain  what  the  practice  was,  details  have  been 
obtained  from  various  parties  as  to  the  tariff  provisions  of  various  American 
railways  at  the  time  in  question.  In  the  interim  judgment  above  referred  to, 
it  is  shown  that  in  the  case  of  some  railways  rates  on  pulpwood  have  increased 
1  cent  on  other  railways  they  have  increased  15  per  cent.  The  tariffs  of  the 
Maine  Central,  Boston  and  Maine,  and  the  New  York  Central  Railroads  which 
are  referred  to,  apparently  make  this  differentiation,  namely,  that  where  there 
are  specific  commodity  rates  on  pulpwood  the  15  per  cent  increase  applies; 
but  that  where  pulpwood  was  carried  in  the  lumber  tariffs  the  rates  were 
increased  1  cent  per  100  pounds. 

While  the  Board  sought  to  obtain  information  not  only  as  to  what  was 
intended  in  the  United  States  but  also  as  to  what  was  done,  it  is  contended  by 
the  applicant  that  this  line  of  procedure  is  not  necessary.  In  a  written  com- 
munication on  file,  it  is  stated  by  him: — 

"  As  a  matter  of  fact,  we  see  no  reason  why  the  decision  of  the 
Interstate  Commerce  Commission  or  the  interpretation  of  any  one  or 
group  of  roads  in  the  United  States  should  be  used  as  a  precedent  by  the 
Board  in  deciding  the  question  at  issue.  It  seems  to  us  that  it  is  solely 
for  them  to  decide  how  the  advance  on  pulpwood  should  have  been  made, 
particularly  because  pulpwood  is  fundamentally  a  Canadian  product." 

If  I  correctly  understand  the  correspondence  of  the  Interstate  Commerce 
Commission  in  so  far  as  it  bears  upon  this  point,  its  view,  having  in  mind  the 
limitations  of  its  jurisdication  in  regard  to  international  rates,  which  it  frankly 
recognizes,  is  similar. 

But  while  the  applicant  minimizes  the  importance  of  United  States'  rail- 
way principles  and  practice  in  regard  to  the  matter  in  dispute,  he  in  another 
connection  in  stating  that  the  United  States'  rates  were  not  advanced  by  the 
same  measure  as  international  rates  sets  out  "  it  is  to  that  impropriety  which 
we  object." 

In  another  letter  on  file,  it  is  stated: — 

"  It  seems  to  be  a  well-known  fact  that  some  of  the  American  roads 
did  not  properly  interpret  the  Commission's  decision,  but  have  since 
amended  their  tariffs  so  as  to  correct  the  misinterpretation." 

Whether  this  is  so  or  not  is  not  developed  in  the  record.  What  is  before 
us  as  to  the  rates  generally  applicable  in  the  United  States  at  the  time  the 
increase  was  made  leaves  the  matter  in  an  uncrtain  condition. 


228 


As  I  read  the  written  record,  I  take  the  impression  that  the  applicant  him- 
self has  some  uncertainty  as  to  what  the  principles  and  practice  show  as  to 
the  intention  and  action  in  the  United  States.  In  a  written  communication  on 
file  from  the  applicant,  the  following  language  occurs: — 

"  Without  attempting  to  dictate  the  course  which  the  Board  of 
Railway  Commissioners  should  follow,  we  most  respectfully  suggest 
that  an  order,  in  substance,  as  follows  be  entered: — 

"  First:  That  pulpwood  be  definitely  classified  as  a  forest  product; 
"  Second:    That  no  rates  on  pulpwood  shall  exceed  the  rates  on 
other  forest  products  contemporaneously  in  effect  between  any  two  given 
points ; 

"Third:  That  the  Canadian  carriers  be  obliged  to  revise  their 
tariffs  so  that  a  15  per  cent  advance,  not  to  exceed  1  cent  per  100  pounds, 
be  applied  instead  of  a  straight  15  per  cent,  in  accordance  with  your 
order  entered  early  in  the  year  1918,  and  that  all  advances  and  reduc- 
tions occurring  subsequently  shall  be  applied  to  the  rates  resulting  there- 
from." 

In  the  reply  of  the  Canadian  Freight  Association  on  file,  there  is  a  state- 
ment reading  as  follows: — 

"  (1)  Canadian  lines  have  no  objection  to  including  pulpwood  in 
the  list  of  so-called  'forest  products,'  shown  in  current  tariffs. 

"  (2)  Inasmuch  as  rates  vary  on  different  classes  of  so-called  'forest 
products/  Canadian  lines  are  not  prepared  to  concur  in  the  Union  Bag 
and  Paper  Corporation's  request  that  no  rates  on  pulpwood  shall  exceed 
the  rates  on  other  forest  products  contemporaneously  in  effect  between 
any  two  given  points. 

"  (3)  That  rates  on  pulpwood  between  points  in  Canada  were 
advanced  to  the  same  extent  as  rates  on  international  traffic;  that  they 
are  not  unreasonable  and  in  no  case  exceed  the  rates  on  lumber,  and  that 
Canadian  lines  are  opposed  to  any  order  being  issued  in  connection  with 
international  rates  on  pulpwood." 

In  asking  that  pulpwood  be  definitely  classed  as  a  forest  product,  this 
implies  a  doubt  as  to  whether  it  was  in  the  past,  under  the  tariffs  concerned, 
to  be  covered  by  the  term  lumber  and  forest  products.  What  is  being  asked  for 
is  a  present  ruling  to  have  retroactive  effect. 

It  is  contended  by  some  United  States  railways  that  there  was  a  right  to 
differentiate  between  pulpwood  carried  in  separate  tariffs  distinct  from  lum- 
ber and  forest  products  and  that  they  did  so  carry  and  charge.  Other  rail- 
ways stated,  they  carried  pulpwood  in  the  lumber  and  forest  products  tariff 
and  subject  to  the  same  rate. 

On  the  American  record,  I  am  inclined  to  agree  with  the  contention  of 
the  applicant  that  the  Canadian  portion  of  the  record  must  be  looked  to. 

Following  the  record  of  correspondence,  the  railways  were  written  to  asking 
them  to  show  cause  why  a  declaratory  Order  of  this  Board  should  not  issue 
declaring  that  under  this  Board's  Special  Permit  No.  76  in  connection  with  Order 
57  (ex  parte)  of  the  Interstate  Commerce  Commission  Lumber  and  Forest  Pro- 
ducts include  pulpwood. 

The  application  involves  two  matters: — 

(1)  The  definition  of  the  legal  rate,  with  a  view  to  obtaining  refunds  to  the 
extent  to  which  this  rate  is  exceeded; 

(2)  By  obtaining  a  definition  of  the  legal  rate,  which  it  is  contended  should 
be  a  reduced  rate,  to  reduce  the  existing  rate  into  which  the  rate  in  question  enters 
as  a  factor. 
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The  jurisdiction  of  the  Board  is  different  from  that  of  the  Interstate  Com- 
merce Commission.  The  Board  has  no  power  to  direct  refunds.  The  Board 
has  power  to  declare  what  is  a  legal  rate. 

G.  T.  &  C.P.R.  Cos.,  vs.  Canadian  &  British  American  Oil  Cos.,  14  Can.  Ry. 

Cas.,  201. 

See  also  A.C.  (1914)  1022. 

This  is  the  leading  case;  other  authorities  might  be  referred  to. 

But  while  the  Board  may  make  a  declaratory  order  as  to  what  is  the  legal 
rate,  it  has  no  power  to  direct  a  refund,  and  the  parties  thereafter  are  left  to 
such  remedy  as  they  may  have  in  the  courts. 

The  existing  rate  is  not  attacked  as  unreasonable.  If  it  were  so  attacked, 
the  Board's  power  would  be  limited  to  dealing  with  the  determination  of  a 
reasonable  rate  for  the  future.  The  Board  has  no  power  to  make  a  retroactive 
rate  in  regard  to  reasonableness.  By  way  of  comment,  it  may  be  noted  that  the 
rate  involved  being  international  is  subject  to  the  similar  limitations  of  power 
in  regard  to  control  so  far  as  tl  is  Board  is  concerned  as  were  pointed  out  in 
the  correspondence  of  the  Interstate  Commerce  Commission  regarding  the  limi- 
tation of  its  powers  under  its  enabling  legislation.  The  Board  has  refused  to 
give  a  ruling  that  a  special  toll  which  had  already  expired  was  unreasonable 
where,  in  future,  no  shipments  would  be  made;  and  where  a  ruling  was  desired 
solely  for  the  purpose  of  claiming  a  refund  from  a  higher  toll  charged  on  the 
shipment  in  question. 

St.  Lawrence  Pulp  &  Lumber  Corporation  vs.  C.P.R.  Co.,  24  Can.  Ry.  Cas.,  107. 

The  Board  has  before  it  a  communication  from  the  Canadian  Freight 
Association  saying  that  since  the  complaint  was  made  carriers  have  amended 
their  pulpwood  tariffs  so  that  at  the  present  time  there  are  no  rates  on  pulpwood 
from  Canada  to  United  States  points  that  are  higher  than  the  rates  applicable 
on  lumber  and  forest  products.  The  Board  having  no  jurisdiction  in  regard  to 
refunds,  this  action  subsequent  to  the  complaint  and  hearing  gives  no  retro- 
active powers;  nor  does  the  subsequent  decrease  or  revision  of  a  rate  create 
any  presumption  in  regard  to  the  reasonableness  of  the  rates  antecedently 
existing. 

There  being  no  attack  upon  the  reasonableness  of  the  rate,  the  only  other 
method  of  approach  is  from  the  standpoint  of  the  legality  of  the  rate. 

By  implication,  if  not  by  explicit  statement,  it  apparently  has  been  assumed 
that  the  15  per  cent  increase,  the  applicability  of  which  was  fundamental, 
arose  from  some  special  permit  allowing  to  apply  southbound  the  same  rate 
increase  as  was  permitted  to  apply  northbound  on  international  traffic. 

The  Board's  General  Order  No.  212,  dated  January  15,  1918,  authorized 
an  increase  of  15  per  cent  on  pulpwood  rates  in  Canada.  No  special  permission 
issued  authorizing  this  increase  southbound.  The  Grand  Trunk  and  the  Cana- 
dian Pacific  Railway  Companies  filed  tariffs  on  March  2  and  March  1,  1918, 
respectively,  advancing  rates  on  pulpwood  to  United  States  points.  The  effec- 
tive date  in  each  case  was  April  1,  1918,  this  giving  the  full  statutory  period 
of  notice. 

The  increase  in  rate  was  an  outcome  of  the  Board's  General  Order  No.  212. 
As  is  set  out  in  the  report  of  the  late  Mr.  Hardwell,  dated  September  24,  1919, — 

"  the  Board's  fifteen  per  cent  order  was  necessarily 

applied  to  the  through  rates  from  Canada  to  the  States,  as  well  as  to  rates 
within  Canada." 

Ex  parte  57,  to  which  constant  reference  has  been  made,  contained  the  words 
"  Commodity  rates  on  lumber  and  forest  products  may  be  increased  by  one  cent 
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per  100  pounds."  This  was  made  effective  by  order  of  the  Interstate  Com- 
merce Commission  dated  March  12,  1918;  that  is  to  say,  ten  days  after  the 
tariffs  of  the  Canadian  Pacific  and  Grand  Trunk  southbound  had  been  issued. 

While  the  increased  pulpwood  rates  from  Canada  southbound  went  into  force 
on  compliance  with  the  statutory  provisions  as  to  filing,  special  treatment  was 
given  in  the  case  of  the  application  of  ex  parte  57  northbound.  Under  Special 
Permission  68  of  March  22,  1918,  these  rates  were  allowed  to  be  made  applicable 
into  Canada  from  Trunk  Line  and  New  England  territory  on  the  same  short, 
notice  as  allowed  by  the  Interstate  Commerce  Commission,  viz.,  five  days;  and 
on  March  23,  Special  Permission  69  was  issued  allowing  the  same  short  notice  in 
respect  of  movements  from  Central  Freight  Association  territory  into  Canada. 

Special  Permission  76,  of  June  5,  1918,  authorized  an  increase  in  the  existing 
freight  tariffs  from  Canada  to  the  United  States,  effective  June  20,  1918.  It 
should  be  borne- in  mind  that  the  Board's  report  of  July  25,  1918,  referred  to  the 
status  of  rates  on  pulpwood  in  the  United  States,  setting  out  its  understanding 
as  to  the  rate  increase  applying. 

The  Board,  in  section  11  of  this  report  to  the  Governor  in  Council  in  con- 
nection with  P.C.  Order  1863,  used  the  following  language: — 

"  In  the  Maine  and  New  Hampshire  districts,  where  pulpwood  is  pro- 
duced and  comes  directly  into  competition  with  Canadian  pulpwood,  the 
American  railways  put  into  force  an  advance  of  15  per  cent  before  the 
McAdoo  Order  was  made." 

This  refers  to  the  15  per  cent  increase.  This  is  to  be  taken  as  the  Board's  under- 
standing on  the  records  available  to  it,  of  the  general  nature  of  the  increase  on 
pulpwood.  Possibly  in  the  light  of  information  which  has  been  set  out  in  the 
present  record  differentiation  should  be  made  as  between  a  situation  where  pulp- 
wood is  carried  in  the  lumber  and  forest  products  tariffs  and  the  situation  where 
pulpwood  is  carried  in  a  separate  and  distinct  tariff. 

In  the  tariffs  applying  on  international  movements  from  Canada  to  the 
United  States,  the  practice  at  the  time  the  shipments  in  question  took  place  was 
that  pulpwood  moved  on  tariffs  separate  and  distinct  from  lumber  and  forest 
products,  this  creating  a  situation  comparable  with  that  existing  in  regard  to  the 
tariffs  of  the  Maine  Central,  the  Boston  and  Maine  and  the  New  York  Central 
already  referred  to. 

Summing  up  the  matter: — 

1.  The  fifteen  per  cent  increase  on  pulpwood  rates  from  Canada  to  the 
United  States  was  not  dependent  upon  any  Special  Permission  or  reference  to  any 
United  States  rate  increase;  that  is  to  say  more  specifically,  it  was  not  increased 
under  Order  57  {ex  parte)  of  the  Interstate  Commerce  Commission. 

2.  The  tariffs  making  this  increase  effective  complied  with  the  filing  require- 
ments of  the  Canadian  law. 

3.  At  the  same  time  the  shipments  moved,  it  was  the  practice  to  have  pulp- 
wood from  Canada  to  the  United  States  move  under  tariffs  separate  and  distinct 
from  those  covering  lumber  and  forest  products. 

4.  Under  these  circumstances,  I  am  unable  to  hold  on  the  record  that  the 
15  per  cent  increase  on  pulpwood  was  illegal. 

November  14,  1923. 

Chief  Commissioner  Carvell  and  Commissioner  Boyce  concurred. 
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GENERAL  ORDER  No.  385 

In  the  Matter  of  the  General  Order  of  the  Board  No.  289,  dated  March  24,  1920, 
prescribing  the  rules  to  be  adopted  by  the  railway  companies  subject  to 
the  jurisdiction  of  the  Board,  with  regard  to  the  inspection  of  locomotives 
and  tenders. 

File  No.  21351.4 

Friday,  the  9th  day  of  November,  A.D.  1923 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel;  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Mechanical  Appliance  Specialist 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer;  and  reading  the  sub- 
missions filed  on  behalf  of  the  Canadian  National,  Canadian  Pacific,  Toronto, 
Hamilton  &  Buffalo  Railway  Companies,  and  the  Railway  Association  of 
Canada, — 

The  Board  orders:  That  the  said  rules  relative  to  the  inspection  of  locomo- 
tives and  tenders,  as  approved  under  General  Order  No.  289,  dated  March  24, 
1920,  be,  and  they  are  hereby,  amended  by  adding  at  the  end  thereof  the  follow- 
ing paragraphs,  namely: — 

Tenders 

"  (a)  Feed  Water  Tanks. — Tanks  shall  be  maintained  free  from  leaks 
and  in  safe  and  suitable  condition  for  service.  Suitable  screens  shall  be 
provided  for  tank  wells  or  tank  hose. 

"(b)  Not  less  frequently  than  once  each  month,  the  interior  of  the  tank 
shall  be  inspected,  and  cleaned  if  necessary. 

"  (c)  Top  of  tender  behind  fuel  space  and  the  running  boards  on  coal  hopper 
type  tender  shall  be  kept  clean.  Suitable  covers  shall  be  provided 
for  the  filling  holes;  and,  where  a  coping  is  in  use  behind  fuel  space, 
means  must  be  provided  to  carry  off  waste  water." 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  34447 

In  the  Matter  of  the  application  of  the  Inter  provincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company,"  under  Section 
276  of  the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of 
traffic  that  portion  of  its  line  of  railway  from  mileage  0  to  53,  in  the 
County  of  Temiskaming,  Province  of  Quebec. 

File  No.  20480.23 

Saturday,  the  17th  day  of  November,  A.D.,  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  a  Division  Engineer  of  the  Board, 
concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from 
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mileage  0  to  53,  in  the  county  of  Temiskaming,  province  of  Quebec:  Provided  the 
rate  of  speed  of  trains  operated  over  Bridges  Nos.  44.1  and  49.8  shall  not  exceed 
six  miles  an  hour. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  34449 

In  the  Matter  of  the  application  on  behalf  of  the  Canadian  Freight  Association, 
under  Section  322  of  the  Raihvay  Act,  1919,  for  approval  of  Supplement 
No.  21  to  the  Canadian  Freight  Classification  No.  16,  on  file  with  the 
Board  under  file  No.  19367.151. 

Saturday,  the  17th  day  of  November,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas  notice  has  been  given  by  the  railway  companies  in  the  Canada 
Gazette,  as  required  by  section  322  of  the  Railway  Act,  1919,  and  to  the  mercan- 
tile organizations  enumerated  in  the  general  order  of  the  Board  No.  271,  dated 
September  10,  1919;  and  upon  the  report  and  recommendation  of  its  Chief  Traffic 
Officer; 

The  Board  orders  that  the  said  Supplement  No.  21  to  the  Canadian  Freight 
Classification  No.  16,  on  file  with  the  Board  under  file  No.  19367.151,  be,  and  it 
is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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Application  of  the  Calgary  Livestock  Exchange,  the  Southern  Alberta  Wool 
Growers'  Association,  et  al,  for  an  Order  directing  the  railway  companies 
to  establish  reduced  minimum  carload  weights  on  Sheep  in  single  and 
double  deck  cars. 

File  19475.52 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

I 

The  application  and  the  grounds  on  which  it  is  based  may  be  summed  up 
by  the  following  resolutions  passed  at  the  last  meeting  of  the  Western  Canada 
Livestock  Union  and  read  into  the  record  of  the  hearing  at  Calgary  by  its 
representative,  Mr.  Herbert: — 

"  Whereas  the  minimum  weights  for  carloads  of  sheep  on  Western 
lines  is  16,000  pounds  for  single  deck  cars  and  24,000  pounds  for  double 
deck  cars,  and 

"Whereas  the  weights  under  similar  conditions  on  the  American 
lines  in  the  States  immediately  to  the  south  are  12,000  pounds  and  22,000 
pounds,  respectively,  and  in  Eastern  Canada  14,000  pounds  and  22,000 
pounds,  respectively; 

"  Whereas  it  is  seldom  possible  to  load  to  the  minimum  weight  now 
charged  for;  therefore 

"  Be  it  resolved  that  the  Western  Canada  Livestock  Union  in  con- 
vention assembled  request  its  executive  to  urge  upon  the  Canadian 
Freight  Association  the  removal  of  the  discrimination  now  existing." 
Similar  resolutions  passed  by  various  other  interested  organizations  were 
transmitted  to  the  Board  previous  to  the  hearing.    Supplementing  the  resolu- 
tion, it  was  stated  on  behalf  of  the  applicants  that  the  question  involved  was 
one  of  minimum  weights,  rather  than  rates,  as,  taking  characteristic  movements 
into  Calgary,  the  rates  were  practically  the  same  as  for  similar  mileages  in 
Ontario  (pp.  2422  and  2432).   Mr.  Herbert  stated  (p.  2423)  the  average  ship- 
ment in  the  province  of  Alberta  would  be  about  150  miles. 

In  the  resolution  as  above  set  out,  three  points  are  advanced: — 

(1)  Comparison  with  the  minimum  weights  on  American  lines  in  adjacent 
United  States  territory; 

(2)  Comparison  with  minimum  weights  in  Eastern  Canada;  and 

t  (3)  The  allegation  that  it  is  seldom  possible  to  load  to  the  minimum 
weight  now  charged  for. 
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II 

In  some  of  the  earlier  resolutions  prior  to  the  date  of  hearing,  there  are 
variations  from  what  is  set  out  above.  The  Edmonton  Livestock  Exchange 
refers  to  the  minimum  applicable  in  the  western  territory  of  the  United  States, 
but  makes  no  reference  to  the  minimum  in  Eastern  Canada.  The  Western 
Canada  Livestock  Union,  on  the  same  date,  viz.,  February  19,  1923,  refers  both 
to  the  United  States  and  to  the  Eastern  Canada  minima.  The  Southern  Alberta 
Wool  Growers'  Association  while  referring  to  the  minimum  in  the  western  terri- 
tory of  the  United  States  makes  no  reference  to  the  minimum  in  Eastern  Canada. 
A  communication  from  the  United  Farmers  of  Alberta  covering  a  resolution 
passed  at  their  annual  convention  also  makes  reference  to  the  minimum  in  the 
western  territory  of  the  United  States,  but  does  not  make  any  reference  to 
Eastern  Canada.  The  application  of  the  Calgary  Livestock  Exchange  of 
December  14,  1922,  refers  to  a  recent  ruling  of  the  Interstate  Commerce  Com- 
mission and  to  the  minimum  weights  in  western  territory  of  the  United  States, 
but  makes  no  reference  to  conditions  in  Eastern  Canada. 

Ill 

Taking  first  the  matter  of  the  weights  concerned,  it  was  stated  in  evidence 
on  behalf  of  the  applicants  that  a  reasonable  load  for  a  single  deck  car  of  sheep 
was  between  8,000  and  9,000  pounds,  and  for  a  double  deck  twice  that. 

The  various  resolutions  to  which  reference  has  already  been  made  set  out, 
in  general,  that  the  average  carload  of  sheep  arriving  at  Calgary  only  contains 
8,000  pounds,  and  that  16,000  pounds  have  to  be  paid  for. 

In  1918,  there  was  before  the  Board  an  application  launched  by  the 
Southern  Alberta  Wool  Growers'  Association  asking  that  the  minimum  weight 
on  sheep  be  reduced  to  12,000  pounds  in  lieu  of  16,000  pounds.  The  resolution 
of  that  body  stated,  inter  alia,  that  it  was  impossible  to  load  more  than  12,000 
pounds  in  a  single  deck  car;  and  it  was  asked  that  the  minimum  should  be 
reduced  to  12,000  pounds  in  lieu  of  16,000  pounds.  It  would  appear  from  this 
that  actual  loading  was  then  put  forward  as  a  measure  of  minimum  weight. 

In  the  present  application,  Mr.  Reardon,  representing  the  Southern  Alberta 
Wool  Growers'  Association  and  the  Calgary  Livestock  Exchange,  filed  a  state- 
ment covering  since  October,  1921,  which  was  concerned  with  shipments  into 
Calgary,  and  which  it  was  stated  showed  something  like  an  average  weight  of 
8,000  pounds  per  single  deck  car. 

It  is  understood  that  practically  all  of  this  movement  was  in  single  decks. 
It  was  testified  by  Mr.  Mayland,  at  p.  2430,  that  the  bulk  of  the  double-decking 
was  from  Calgary  out. 

While  the  arithmetical  average  of  the  cars  involved  in  the  exhibit  filed  by 
Mr.  Reardon  may,  subject  to  analysis,  be  taken  as  giving  an  average  approxi- 
mating 8,000  pounds  per  single  deck  car,  it  is  necessary,  because  of  the  varying 
loadings  concerned,  to  make  some  further  analysis. 

The  statement  as  filed  is  imperfect  in  that  it  does  not  give,  in  a  large 
number  of  cases,  the  weight  in  pounds  to  check  against  the  number  of  sheep. 
The  return  for  1922,  as  filed,  shows  out  of  a  total  of  211,  153  cars  carrying 
19,229  head  of  sheep,  or  an  average  per  car  of  125,  but  does  not  give  the 
weights.  If  the  average  weight  per  head  as  given  in  the  case  of  the  car  weights 
which  can  be  checked  were  applied,  this  would  give  a  weight  per  car  of  11,062 
pounds.  Owing  to  the  imperfect  information  given,  I  do  not  consider  anything 
can  be  built  on  this. 

In  any  analysis  that  is  made,  only  the  cases  where  the  loading  per  head 
and  corresponding  loading  in  pounds  is  given  can  be  used  for  purposes  of 
analysis.    It  may  also  be  pointed  out  that  in  a  considerable  number  of  cases, 
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on  the  figures  given,  the  average  loading  per  car  is  manifestly  held  down  by 
the  relatively  small  number  of  sheep  placed  in  the  car.  The  following  detail 
regarding  light  loading  is  excerpted  from  the  material  contained  in  the 
exhibit: — 


Head  per  car 

Cars 

1922 

1921 

50-40  

4 

3 
4 
1 

3 

5 
4 
3 

3 
2 

39-30  

29-20  

19-10  

Total  

15 

17 

While  the  preponderating  number  of  cars  does  not  have  such  a  limited 
loading,  it  is  apparent,  of.  course,  that  this  limited  loading  will  be  a  factor 
affecting  the  average  load;  and  the  applicants  would  be  the  first  to  state  that 
such  light  loading  as  is  concerned  in  the  figures  given  above  could  not  be  pro- 
perly taken  as  a  measure  of  what  the  minimum  weight  should  be. 

Subject  to  what  has  already  been  said  about  there  being  cases  where  the 
weights  are  not  available  to  check  against  the  cars  shipped,  owing  to  these  being 
omitted,  the  figures  available  for  1922  and  1921  give  the  following  analysis: — 


58 
4,666 
412,990 
80 

7,120  lbs 

88£  " 


Number  of  cars  showing  number  of  head  and  weight 

Number  of  head  

Total  weight  ,  

Average  number  of  head  per  car  

Average  weight  per  car  

Average  weighu  per  head  


233 
25,659 
2, 185, 910  lbs. 
110 
9,381  lbs. 
85-1  " 


For  the  reason  already  pointed  out,  namely,  that  there  are  differences  in 
loading,  it  is  necessary  to  make  a  further  analysis  of  these  figures  to  arrive  at 
a  characteristic  result.  For  1922,  the  figures  as  furnished  are  relatively  small 
in  amount.  Out  of  the  58  cars  shown,  cars  loading  10,000  pounds  and  over 
number  17,  carrying  2,065  head  and  weighing  190,070  pounds;  that  is  to  say, 
an  average  of  11,180  pounds  per  car.  Taking  the  case  of  cars  with  60  head 
and  under,  20  cars,  with  606  head,  had  a  weight  of  54,620  pounds,  or  an  average 
of  2,731  pounds  per  car.  The  remaining  21  cars  carried  1,995  head  weighing 
168,300  pounds,  or  an  average  of  8,014  pounds  per  car. 

In  the  1921  figures  as  filed,  there  are  only  a  few  cases  in  which  the  weights 
in  pounds,  as  well  as  the  number  of  head,  are  not  given.  Consequently,  the  fuller 
data  of  1921  should  be  more  characteristic  for  the  purpose  of  analysis. 

For  the  233  cars  for  which  full  details  are  given  for  1921,  the  following 
analysis  may  be  made: — 

In  shipments  of  10,000  pounds  and  over,  there  were  107  cars  carrying 
12,472  head,  weighing  1,211,255  pounds,  or  an  average  per  car  of  11,320  pounds. 
Of  the  cars  of  60  and  under,  there  were  18  cars  with  554  head,  weighing  55,700 
pounds,  or  an  average  of  3,094  pounds  per  car.  The  remaining  cars,  108  in 
number,  loaded  12,663  head,  weighing  918,955  pounds,  or  an  average  loading 
per  car  of  8,505  pounds. 
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The  cars  carrying  10,000  pounds  or  over  amounted  to  41-6  per  cent  of  the 
cars  handled,  while  at  the  same  time  they  loaded  48-6  per  cent  of  the  sheep 
handled,  and  55-4  per  cent  of  the  pounds  carried. 

An  exhibit  was  filed  by  Mr.  Hately,  Assistant  General  Freight  Agent  of 
the  Canadian  National  Railways,  covering  a  comparison  of  rates  and  minimum 
weights  on  sheep  in  carloads  (actual  shipments  received  during  November, 
1922)  at  Winnipeg,  Calgary,  and  Edmonton,  as  against  rates  and  minimum 
weights  for  corresponding  hauls  in  Minnesota,  North  Dakota,  and  Montana. 
The  question  of  minimum  weights  in  adjacent  territory  will  be  referred  to  later. 

In  the  case  of  shipments  to  Winnipeg  involving  14  shipments,  with  an 
average  journey  of  311  miles  and  total  actual  weight  of  155,760  pounds,  the 
average  weight  per  car  was  11,129.  The  average  charges  per  car  to  Winnipeg 
amounted  to  $54.38.  Similar  shipments  for  a  similar  average  distance  from 
originating  points  in  North  Dakota  and  Minnesota  into  St.  Paul  on  the 
minimum  weights  applicable  would  give  a  figure  of  $56.64  per  car. 

While  the  statement  covers  shipments  into  Calgary,  there  were  only  three 
cars  moved  in  the  period  in  question,  and  it  would  not  seem  that  anything 
characteristic  could  be  obtained  from  comparisons  here. 

In  the  case  of  shipments  into  Edmonton,  16  shipments  from  points  in 
Alberta  averaging  121  miles  are  given.  Comparison  is  made  in  the  exhibit  in 
question  with  movements  into  Haggart,  North  Dakota.  It  was  contended  at 
the  hearing  that  Haggart  was  not  a  characteristic  point  in  respect  of  move- 
ments. Comparisons  were  also  made  with  Billings,  Montana,  which  was 
admitted  to  be  a  characteristic  point.  The  result  is  that  taking  the  average 
distance  into  Edmonton,  the  average  charge  per  car  on  the  Edmonton  movement 
would  be  $30.73  against  $56.98  on  the  Haggart  movement. 

IV 

The  existing  rate  adjustments  may  be  summarized.  Prior  to  July  1,  1914, 
the  tariffs  of  carriers  in  Western  Canada  provided  carload  minimum  on  cattle, 
hogs  and  sheep  of  20,000  pounds  for  single  deck  cars.  The  double-decking  of 
the  cars  was  at  the  expense  of  the  shipper.  The  freight  rate  was  the  same  on 
each  kind  of  animal. 

Effective  July  1,  1914,  the  Western  Canada  carriers  established  a  carload 
minimum  weight  of  16,000  pounds  per  car  of  36  feet  6  inches  or  under  for  hogs 
and  sheep. 

The  matter  of  the  then  existing  minimum  weights  came  before  the  Board 
in  connection  with  the  resolution  of  the  Southern  Alberta  Wool  Growers'  Asso- 
ciation already  referred  to,  which  stated  it  was  impossible  to  load  more  than 
12,000  pounds  in  a  single  deck  car;  and  it  was  further  recited  that  double  deck 
cars  were  seldom  available. 

In  the  hearing  at  Calgary  on  June  10,  1918,  the  matter  being  dealt  with 
so  far  as  the  applicants  were  concerned  on  the  written  submissions  made,  owing 
to  the  fact  that  there  were  no  appearances  on  behalf  of  the  applicants,  the 
decision  was  given  setting  out  that  a  case  for  change  in  the  minimum  had  not 
been  established.   It  is  proper  to  point  out  that  the  judgment  said: — 

11  At  the  present  time,  owing  to  the  great  demands  upon  the  railway 
companies  for  cars  to  move  supplies  for  the  overseas  forces,  it  would  not 
be  wise  for  this  Board  to  encourage  the  loading  of  cars  so  much  below 
their  carrying  capacity  as  the  minimum  of  12,000  pounds  would  be  if  it 
were  established.  The  efforts  of  the  railway  companies,  encouraged  by 
this  Board,  are  directed  at  the  present  time  towards  securing  as  near  to 
capacity  load  for  each  car  as  is  possible." 

The  judgment  further  pointed  out  that  the  price  of  mutton  and  wool  had 
materially  increased  since  the  beginning  of  the  war,  and  reference  was  made 
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to  the  increased  costs  of  railway  operation;  and  it  was  stated  that  justification 
was  not  apparent  for  a  reduction  in  the  minimum  as  asked  for,  which  amounted 
to  a  reduction  in  rates. 

While  there  was  thus  reference  to  war  conditions,  it  was  at  the  same  time 
set  out  in  the  quotation  already  given  that  the  loading  asked  for  was  below 
the  carrying  capacity  of  the  car. 

The  present  application  raises  both  the  question  of  unjust  discrimination 
and  the  question  of  loading  and  average  weights.  In  the  case  as  it  was 
developed,  the  matter  of  unjust  discrimination  was  given  the  preponderating 
effect. 

Analysis  of  the  detail  filed  by  the  applicant  shows  varying  weight  averages; 
it  also  shows  that  over  50  per  cent  of  the  sheep,  on  the  records  filed  for  1921, 
move  in  cars  carrying  in  excess  of  11,000  pounds,  or  22  per  cent  in  excess  of  the 
actual  maximum  average  of  9,000  pounds  loading  alleged  by  the  applicants. 

Pamphlet  No.  38,  New  Series,  issued  by  the  Live  Stock  Branch  of  the 
Department  of  Agriculture,  entitled  "  Live  Stock  Shippers'  Guide,"  contains 
recommendations  for  the  safe  loading  of  live  stock,  which  it  is  stated  have  been 
carefully  worked  out  and  .represent  the  conclusions  arrived  at  after  a  study 
of  a  large  number  of  shipments.  The  recommendations  for  safe  load  in  the 
case  of  sheep,  based  on  the  loading  of  a  standard  36-foot  stock  car,  are: — 

Number  of  sheep  (per  car)    75        85        ©5  105 

Weight  of  sheep  (lbs.)    150      125       100  75 

This  shows  a  variation  from  7,875  to  11,250  pounds  per  car. 

V 

One  thing  is  patent  and  that  is  that  while  reference  is  made  to  it  being 
seldom  possible  to  load  to  the  minimum  weight,  what  is  being  asked  for  in 
the  present  case  is  not  that  the  actual  loading  should  be  taken  as  the  minimum. 
If  this  were  being  asked  for,  then  on  an  alleged  actual  loading  of  8,000  pounds, 
the  justification  of  conceding  that  minimum  loadings  in  the  United  States  in 
excess  of  this  should  be  taken  is  not  apparent.  For  example,  subject  to  further 
discussion,  the  minimum  weight  on  American  lines  of  12,000  pounds  is  referred 
to;  that  is  to  say  4,000  pounds  in  excess  of  what  is  claimed  to  be  the  average 
loading  in  the  movement  into  Calgary ;  and  reference  is  also  made  to  the  minimum 
of  14,000  pounds  in  Eastern  Canada,  that  is  to  say,  6,000  pounds  in  excess  of 
the  average  loading  stated  to  be  applying  into  Calgary.  This  is  to  be  taken,  it 
would  appear,  as  an  inferential  recognition  of  the  fact  that  a  commodity  taking 
up  a  relatively  small  part  of  the  space  in  a  car  does  not  of  necessity  have  its 
rate  basis  upon  the  actual  weight  loaded;  but  that  some  additional  weight  by 
way  of  minimum  is  necessary  to  give  a  reasonable  earning. 

The  application  is  really  based  on  the  alleged  existence  of  discrimination,  the 
measure  of  discrimination  being  lower  minimum  weights  in  effect  in  the  States 
immediately  to  the  south  and  in  Eastern  Canada. 

VI 

The  comparisons  with  American  practice  and  the  consideration  of  the 
findings  of  American  regulative  tribunals,  no  matter  how  distinguished  these 
tribunals  may  be,  are  not  necessarily  conclusive  of  what  is  the  proper  rate 
practice  in  Canada ;  and  are  not  necessarily  conclusive  of  the  line  properly  to  be 
followed  by  regulative  tribunals  here.  Unless  it  is  apparent  that  conditions 
are  to  such  an  extent  on  all  fours  as  to  establish  identity  of  circumstances,  rates 
and  minima,  existing  under  another  jurisdiction,  are  not  necessarily  conclusive 
as  to  what  is  reasonable. 
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Canadian  Dairymen's  Assn.  vs.  Dominion  &  Canadian  National  Express 
Cos.,  U  Can.  Ry.  Cos.,  142,  at  p.  148. 

Riley  vs.  Dominion  Express  Co.,  17  Can.  Ry.  Cas.,  112,  at  p.  115. 

Complaint  of  Hay  &  Co.,  Ltd.,  and  J.  H.  Steel  Mfg.  Co.,  Ltd.,  Board's* 
Orders  &  Judgments,  Vol.  VI,  4?4,  at  p.  477. 

Further,  it  should  be  noted  that  there  was  no  attempt  made  to  submit 
evidence  bearing  on  any  assumed  identity  of  transportation  conditions  as 
between  Western  Canada  and  the  portions  of  the  United  States  territory  adjacent 
thereto.  No  comparative  detail  as  to  volume  of  traffic,  operating  conditions, 
etc.,  etc.,  was  presented.  The  adducing  of  the  minimum  weight  in  another 
jurisdiction  without  consideration  of  the  relevant  factors  bearing  upon  such  a 
minimum  weight,  while  it  may  be  informative  is  not  judicially  conclusive. 
But  since  the  matter  has  been  referred  to,  some  analysis  of  the  practice,  which 
is  not  uniform,  may  be  given. 


Dealing,  first,  with  the  comparison  made  with  American  territory,  appli- 
cants referred  to  a  decision  of  the  Interstate  Commerce  Commission  (69 
I.C.C.,  125),  but  reference  thereto  shows  that  it  covered  only  shipments  in 
double  deck  cars,  and,  further,  embraced  only  Official  and  Southern  Classifica- 
tion territories.  These  territories  are  east  of  Chicago  and  south  thereof  to  the 
Ohio  river,  thence  east  of  the  Mississippi  river — territory  quite  far  removed 
from  that  "  immediately  to  the  south  "  of  Alberta,  as  set  out  in  the  resolution. 
No  evidence  was  submitted  comparing  the  rates  or  other  conditions  surrounding 
the  movements  as  between  Alberta  and  these  territories.  Reference  was  also 
made  (p.  2423)  to  a  tariff  applying  in  Western  Trunk  Line  territory  but  without 
any  details  being  furnished  as  to  its  terms  or  a  description  of  the  territory  in 
which  it  is  applicable. 

At  p.  2438,  Mr.  Jefferson,  representing  the  Canadian  Pacific  Railway 
Company,  stated: — 

"  I  would  like  to  point  out  that  in  the  States  of  Minnesota,  North 
Dakota  and  Montana,  where  the  conditions  surrounding  railway  opera- 
tion are  more  similar  to  those  existing  in  Western  Canada,  the  minimum 
of  12,000  pounds  single  deck  cars  is  only  applicable  within  the  State  of 
Minnesota.  The  minimum  weights  on  sheep  on  interstate  shipments  or 
locally  in  North  Dakota  or  Montana  on  36-foot  cars  are,  for  single  deck 
cars  17,000  pounds,  and  for  double  deck  cars  22,000  pounds." 

Dealing,  therefore,  with  Western  Canada  and  the  States  immediately  to  the 
south,  the  situation,  so  far  as  relates  to  carload  minimum  weights  on  sheep, 
may  be  set  out  in  tabular  form  as  follows: — 


VII 


Territory  applicable 


Minimum  carload  weights 
(For  cars  36'  6"  or  under  in 
length) 


Single  deck     Double  deck 
cars  cars 


lbs. 


lbs. 


Between  points  in  Western  Canada  

Minnesota  Intra-State  

North  Dakota  Intra-State  

Montana  Intra-State  

Minnesota,  North  Dakota  and  Montana  Interstate 


16,000 
12,000 
17,000 
17,000 
17,000 


24,000 
22,000 
22,000 
22,000 
22,000 
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Mr.  Hately,  representing  the  Canadian  National  Railways,  filed  a  statement 
which  has  already  been  subjected  to  analysis.  This  statement  covers  the  actual 
carload  shipments  of  sheep  received  during  the  month  of  November,  1922,  at 
Winnipeg,  Calgary  and  Edmonton,  showing  the  rates,  weights  and  charges  per 
car  collected  under  the  present  tariff,  what  the  charges  would  be  based  on  the 
minimum  weight  applied  for,  and  in  comparison  therewith  the  charges  that  would 
be  assessed  at  the  rates  and  minimum  weights  governing  for  corresponding  hauls 
in  Minnesota,  North  Dakota  and  Montana.  While  between  points  in  Minnesota 
minimum  weight  of  12,000  pounds  per  single  deck  car  is  in  force,  the  rates  are 
higher  than  those  being  charged  in  Western  Canada,  which  brings  the  charges 
per  car  in  Minnesota  nearly  as  high  as  now  being  charged  into  Winnipeg  from 
Prairie  points  and  appreciably  higher  than  the  charges  into  Winnipeg  would 
be  on  the  minimum  weight  applied  for.  With  regard  to  hauls  between  points 
in  North  Dakota  or  interstate  between  Minnesota,  and  North  Dakota,  the 
charges  paid  on  the  American  shipments  are  considerably  higher  than  paid  under 
the  present  rates  and  minimum  weights  in  Western  Canada  and,  of  course,  very 
much  higher  than  they  would  be  under  the  minimum  weight  applied  for.  Between 
points  in  Montana  figures  were  shown  in  charges  per  car  and  they  are  on  a  very 
much  higher  basis  than  the  charges  based  on  the  present  rates  and  minimum 
weights  in  Western  Canada  for  corresponding  hauls. 

Reference,  as  has  been  indicated,  was  made  by  the  applicants  to  the  decision 
in  69  I.C.C.,  125.  This  is  a  case  of  the  National  Livestock  Exchange  vs.  Ann 
Arbor  Rd.  Co.  et  al.  The  decision  in  this  was  rendered  in  June,  1922.  Refer- 
ence may  also  be  made  to  the  decision  rendered  by  the  Interstate  Commerce 
Commission  in  February,  1923,  in  Board  of  Railroad  Commissioners  of  State 
of  South  Dakota  vs.  C.  &  N.  W.  Rd.  Co.  et  al,  77  I.C.C.,  Ifil. 

In  the  National  Livestock  Exchange  case,  the  double  deck  minimum  in 
cars  not  over  36  feet  6  inches  in  length  was  fixed  at  18,000  pounds.  In  the 
South  Dakota  case,  which  was  concerned  with  the  transportation  of  livestock 
in  carloads  from  points  in  South  Dakota  to  market  and  intermediate  points  in 
Minnesota,  Wisconsin,  Illinois,  Iowa,  Missouri,  and  Nebraska,  it  was  held  that 
the  present  minimum  weight  of  22,000  pounds  on  sheep  in  double  deck  cars  was 
not  found  to .  be  unreasonable  or  otherwise  unlawful. 

It  was  also  found  that  the  existing  minimum  of  12,000  pounds  on  single  deck 
cars  was  not  unreasonable  or  unlawful.  On  the  other  hand,  as  earlier  indicated, 
in  Minnesota,  North  Dakota,  and  Montana  on  interstate  traffic,  there  is  a 
minimum  for  single  deck  cars  of  17,000  pounds,  thus  indicating  a  difference  in 
treatment  as  between  North  Dakota,  which  is  adjacent  to  the  international 
boundary,  and  South  Dakota,  which  is  not. 

Here,  again,  the  minimum  weights  are  not,  for  the  reasons  pointed  out 
above,  conclusive  of  what  is  reasonable  in  Canada,  unless  there  is  a  necessary 
identity  of  circumstances.  What  is  pertinent,  however,  \p>  that  while  the 
Interstate  Commerce  Commission  has  in  one  case  in  dealing  with  the  Official 
and  Southern  territories  fixed  the  double  deck  minimum  on  sheep  at  18,000 
pounds,  it  has  in  a  decision  in  Western  territory  found  that  the  double  deck 
minimum  of  22,000  pounds  was  not  unreasonable.  It  is  to  be  inferred  from  this 
that  the  Interstate  Commerce  Commission  does  not  regard  the  difference  and 
lower  minimum  in  Official  and  Southern  territories  as  a  measure  of  an  unjust 
discrimination  perpetrated  by  means  of  the  higher  minimum  in  Western  terri- 
tory. 

The  position,  so  developed  by  inference,  has  been  specifically  before  the 
Interstate  Commerce  Commission  in  a  case  dealing  with  the  minimum  weights 
on  steel  turnings.  It  was  alleged  that  not  only  was  there  a  lower  minimum 
applicable  in  Central  Freight  Association  territory,  viz.,  44,800  pounds,  as 
compared  with  a  minimum  of  56,000  pounds  from,  inter  alia,  Elmira,  N.Y.,  to 


240 


points  in  New  York,  Ohio,  and  Pennsylvania,  which  minimum  applied  between 
substantially  all  points  east  of  Buffalo,  N.Y.,  and  Pittsburg,  Pa.,  but  it  was 
also  alleged  that  the  points  involved  were  competitive. 

The  Commission  held  that  the  fact  that  one  point  had  a  higher  minimum 
than  another  did  not  of  itself  constitute  undue  preference  within  the  meaning 
of  the  Interstate  Commerce  Commission  legislation.  Briggs  &  Turivas  vs. 
Director  General,  61  I.C.C.,  363,  at  p.  365)  see  also  Talsa  Traffic  Assn.  vs.  A.  T. 
&  S.  F.  Ry.  Co.,  40  I.C.C.,  9.  And  on  the  particular  facts  it  found  the  higher 
minimum  neither  unreasonable  nor  unlawful. 

VIII 

Applicants  set  out  that  it  was  not  the  rate  but  the  minimum  which  was 
being  attacked,  and  it  was  admitted  that  for  the  average  hauls  concerned  in 
the  West  the  rates  were  substantially  on  a  parity  with  the  rates  in  similar  hauls 
in  Eastern  Canada. 

As  already  pointed  out,  the  central  phase  of  the  application  as  presented 
was  reliance  upon  the  question  of  unjust  discrimination,  not  actual  weights. 
This,  as  has  been  already  indicated,  may  also  be  inferred  from  the  fact  that 
what  was  taken  as  a  measure  of  discrimination  was  a  weight  much  in  excess 
of  the  amount  claimed  to  be  the  average  loading  in  the  business  of  the  appli- 
cants. 

Subject  to  what  has  already  been  said  in  regard  to  the  inapplicability  to 
specific  Canadian  facts  of  the  decisions  of  the  Interstate  Commerce  Commis- 
sion, except  where  an  identity  of  facts  and  conditions  has  been  established; 
reference  may  be  made  to  the  fact  that  the  applicants  placed  some  reliance 
upon  Armour  Grain  Co.  vs.  Director  General  as  Agent  vs.  C.  &  N \W '.  Ry.  Co., 
58  I.C.C.,  306,  decided  in  August,  1920.  This  dealt  with  minimum  carload  weight 
provisions  on  oats  from  points  in  Minnesota,  North  Dakota  and  South  Dakota 
to  Pacific  Coast  points,  and  is  quoted  as  bearing  on  the  proposition  that  the 
minimum  to  which  cars  are  incapable  of  being  loaded  is  unreasonable.  At 
p.  308,  the  Commission  stated: — 

"  We  have  repeatedly  held  that  if  carriers  desire  to  protect  them- 
selves from  unduly  low  charges  per  car,  they  should  do  so  by  regulating 
the  rate  and  not  by  prescribing  arbitrary  minimum  weights  which  can 
be  loaded  only  in  cars  of  unusual  size,  and  that  it  is  unreasonable  to 
base  charges  on  the  minimum  to  which  cars  are  incapable  of  being 
loaded." 

It  may  be  noted  that  the  commodity  herein  concerned  was  one  capable  of 
relatively  dense  loading. 

It  would  appear  that  whatever  affects  either  the  rate  or  the  minimum 
affects  the  rate  burden  to  be  borne.  While  the  Interstate  Commerce  Commis- 
sion has  in  various  instances  indicated  that  a  minimum  in  excess  of  the  loading 
capacity  is  unreasonable,  it  seems  to  me  that  the  bulk  of  the  decisions  in  this 
regard  are  concerned  with  physical  capacity  of  the  car,  and  ability  of  the  car 
to  be  loaded  up  to  a  minimum  not  exceeding  physical  capacity.  With  great 
respect,  there  would  appear  to  be  a  somewhat  varying  trend  of  authority  in  the 
decisions  of  the  Interstate  Commerce  Commission.  There  is,  however,  established 
authority  for  the  position  that  the  minimum  weight  and  rate  are  necessarily  com- 
plementary in  dealing  with  the  question  of  rate  burden,  and  there  is  also  auth- 
ority for  the  position  that  while  in  general  loading  up  to  physical  capacity,  if 
this  is  below  the  minimum,  shows  that  the  minimum  is  unreasonable,  the  same 
principle  does  not  necessarily  apply  to  the  same  extent  where  the  traffic  is  light 
and  bulky,  and  where  because  of  inherent  physical  conditions  it  contributes 
only  a  relatively  small  amount  of  weight  per  car.    The  Commission  has  said 
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that  the  minimum  carload  weight  is  a  factor  in  the  carload  rate,  and  that  any 
reduction  in  the  minimum  weight  without  an  increase  in  the  rate  per  100 
pounds  would,  therefore,  reduce  the  carload  earnings  of  the  carrier  and  would 
be  equivalent  to  a  reduction  in  the  rate  itself. 

Georgia  Fruit  Exchange  et  al  vs.  Southern  Railway  Co.,  20  I.C.C.,  630. 
It  has  restated  the  same  position,  adding  thereto  the  words: — 

"  While  we  have  heretofore  said  and  now  repeat  that  no  minimum 
weight  should  ordinarily  be  established  for  a  common  or  given  dimen- 
sions which  a  shipper  cannot  in  ordinary  practice  load  into  the  car,  we 
do  not  think  the  record  in  this  proceeding  brings  the  case  within  that 
category." 

Kansas  City  Hay  Dealers'  Assn.  vs.  Miss.  Pac.  Ry.  Co.,  14  I.C.C.,  603. 

It  recognized  in  this  case  that  a  reduction  in  required  minimum  carload 
weights  was  equivalent  to  a  reduction  in  rate.  It  has  said  that  in  the  case  of 
furniture  the  minimum  is  not  of  necessity  unlawful  because  it  may  happen  in 
some  instances  that  the  weight  prescribed  cannot  by  any  possibility  be  put 
into  the  car. 

Montague  &  Co.  vs.  A.T.  &  S.F.  Ry.  Co.,  17  I.C.C.,  75. 

In  Royster  Guano  Co.  vs.  A.C.L.R.R.  Co.,  50  I.C.C.,  41,  it  reaffirms  its 
position  that  the  minimum  carload  weight  was  necessarily  a  part  of  the  rate, 
and  stated  "  it  determines  the  minimum  carload  charge  and  enters  directly  into 
the  determining  of  whether  or  not  that  charge  is  reasonable." 

It  has  said  that  a  minimum  should  be  established  with  relation  to  the 
capacity  of  the  car  and  not  the  needs  or  desires  of  the  purchaser  of  the  product. 

Ozark  Fruit  Growers'  Assn.  vs.  St.  L.  &  S.F.  Ry.  Co.,  16  I.C.C.,  136. 

In  rating  on  Live  Poultry  in  Western  Trunk  Line  Territory,  32  I.C.C., 
380,  which  was  decided  in  December,  1914,  it  had  been  proposed  in  suspended 
tariffs  that  there  should  be  a  carload  minimum  weight  on  live  poultry  amount- 
ing to  20,000  pounds.  According  to  the  record,  the  average  loading  did  not 
exceed  17,000  pounds.  The  Commission  held  that  the  minimum  of  20,000 
pounds  was  justifiable. 

It  has  been  held  that  under  appropriate  conditions  a  lower  rate  may  pro- 
perly apply  on  a  higher  carload  minimum. 

Cairo  Assn.  of  Commerce  et  al  vs.  Director  General  as  Agent  of  the  Illinois 
Central  Rd.  Co.,  62  I.C.C.,  701,  at  p.  703,  decided  July  15,  1921. 
It  refers  in  this  connection  to  Commodity  Rates  to  Pacific  Coast  Terminals, 
32  I.C.C.,  611,  which  was  decided  January  29,  1915. 

In  the  Armour  Grain  Company  Case  already  referred  to,  what  was  involved 
was  the  physical  impossibility  of  loading  a  car  up  to  the  minimum  with  the  com- 
modity concerned.  There  was  not  involved  in  this  any  matter  of  the  commodity 
being  of  such  a  nature  that  a  considerable  portion  of  the  car  would  of  necessity 
be  unoccupied.  Reference  was  made  in  this  decision  to  two  other  cases,  viz., 
Riverside  Mills  vs.  G.R.R.  Co.,  25  I.C.C.,  434,  and  Durham  Coal  &  Iron  Co. 
vs.  C.  of  G.  Ry.,  34  LC.C,  10. 

In  the  first  of  these  cases,  what  was  concerned  was  the  loading  of  cotton 
factory  sweepings ;  in  the  second,  coke ;  and  what  was  involved  in  both  of  these 
cases  was  the  matter  of  the  loading  capacity  of  the  car,  not  a  limitation  on 
loading  placed  by  the  nature  of  the  article. 

_  While  the  decision  in  the  Armour  Company  Case  has  been  referred  to,  the 
decision  in  the  Natchez  Chamber  of  Commerce  vs.  L.  &  A.  Ry.  Co.,  et  al,  58 
LC.C,  610,  also  decided  August,  1920,  may  pertinently  be  referred  to.  In 
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dealing  with  a  shipment  of  ice,  it  was  pointed  out  that  a  minimum  weight  of 
36,000  pounds  was  proposed.  The  existing  minimum  in  Louisiana  was  30,000 
pounds,  and  strong  opposition  was  shown;  it  was  stated  that  ice  manufac- 
turers at  the  larger  cities  in  Louisiana  maintained  storage  and  distributing 
stations  at  various  small  towns  throughout  the  state  to  which  they  shipped  in 
carloads  and  from  which  distribution  was  made  to  local  consumers;  and  it 
appeared  that  these  stations  ordinarily  were  not  large  enough  to  accommodate 
36,000  pounds  of  ice,  and,  consequently,  loading  to  the  increased  minimum 
would  require  rearrangements  of  these  storage  facilities  and  consequent  addi- 
tional expense.  It  was  further  pointed  out  that  it  was  not  always  feasible  to 
ship  even  30,000  pounds,  and  that  possibly  one-third  of  the  distributing  stations 
took  less  than  the  minimum  carload. 
Continuing  at  p.  631,  it  said: — 

"  In  many  cases,  a  small  town  cannot  use  even  30,000  pounds  in  ten 
days  or  two  weeks  and  because  of  the  loss  due  to  meltage  less  than  the 
minimum  is  often  shipped  to  them.  Within  reasonable  limits,  it  is  proper 
for  the  carriers  themselves  to  provide  the  minimum  weights  to  meet 
economic  and  commercial  conditions,  but  we  do  not  believe  that  it  should 
be  required  of  them  except  under  very  unusual  circumstances.  Efforts 
and  progress  made  by  carriers  towards  greater  economy  and  efficiency 
in  operation  by  the  employment  of  more  modern  facilities  of  transporta- 
tion should  not  be  discouraged  or  retarded  by  the  shippers'  facilities  to 
keep  pace  with  the  carriers." 

The  minimum  of  36,000  pounds  was  allowed. 

From  inference  from  this  decision  given  in  the  same  year  and  month  as 
the  Armour  Grain  Company  decision,  it  would  appear  that  the  point  of  physical 
loading  is  the  one  which  was  especially  in  the  mind  of  the  regulative  tribunal. 

IX 

The  railways  do  not  claim  that  the  minimum  weight  involved  in  the 
present  application  is  one  to  which  the  cars  can  be  loaded,  having  in  mind  the 
nature  of  the  commodity;  but  they  maintain  that  the  minimum  weight  is 
fixed  to  produce  a  minimum  earning  per  car  which  is  considered  as  fair  and 
reasonable. 

This  Board,  by  Order  No.  13224,  dated  March  14,  1911,  denied  an  appli- 
cation from  the  Canadian  Piano  and  Organ  Manufacturers'  Association  for  a 
reduction  in  carload  minimum  weight  from  12,000  to  10,000  pounds  on  pianos 

loaded  in  refrigerator  cars.   The  Board  in  its  judgment  stated: — 

"  The  provision  for  a  minimum  weight  of  a  carload  is  provided  by 
the  railway  companies  to  insure  a  reasonable  return  to  the  company  in 
the  way  of  revenue  for  its  service  in  moving  a  commodity  which  has  the 
exclusive  use  of  the  car.  It  should  be  based  of  course  upon  what  would 
be  a  fair  load  for  the  car,  but  in  many  instances  commodities  which  move 
in  carlots  are  not  of  an  aggregate  weight  equal  to  the  minimum  provided 
by  the  railway  companies." 

Board's  Orders  and  Judgments,  Vol.  1,  p.  3. 
In  the  application  of  J.  H.  Warrington,  Cornwall,  Ont.,  for  a  reduction  in 
rates  and  carload  minimum  weights  on  Live  Poultry,  dismissed  by  the  Board's 
Order  No.  28090,  dated  February  11,  1919,  it  was  stated: 

" .  .  .  .  the  evidence  submitted  makes  it  quite  clear  that  the 
minima  weights  in  the  present  classification  were  never  intended  to 
represent  the  actual  loading  capacity,  but  were  designed  to  produce 


reasonable  carload  remuneration  at  the  classification  rating  of  6th  class. 
This  is  one  of  the  many  anomalies  that  are  constantly  being  found  in 
freight  ratings." 

Board's  Orders  and  Judgments,  Vol.  8,  p.  521. 

X 

So  far  as  relates  to  comparison  with  Eastern  Canada,  taking  the  standard 
car  not  over  36  feet  6  inches  in  length,  the  minimum  carload  weight  on  sheep 
in  single  deck  cars  is  16,000  pounds  in  Western  Canada  and  14,000  pounds  in 
Eastern  Canada. 

For  double  deck  cars,  the  minimum  weight  in  Eastern  Canada  is  22,000 
pounds,  which  applies  not  only  on  double  deck  cars  furnished  by  the  railway 
company  but  also  where  the  shipper  constructs  a  double  deck  in  a  single  deck 
car.  In  Western  Canada,  the  minimum  weight  is  24,000  pounds,  for  double 
deck  cars  when  furnished  by  the  railway  company;  in  practice  very  few  railway- 
owned  double  deck  cars  are  available  in  Western  Canada.  Where  the  shipper 
in  Western  Canada  constructs  a  double  deck  in  a  single  deck  car,  the  actual 
weight,  subject  to  minimum  weight  of  16,000  pounds  governs,  as  against  mini- 
mum of  22,000  pounds  in  Eastern  Canada,  and,  as  referred  to  later,  this  arrange- 
ment appears  to  be  considerably  to  the  advantage  of  the  Western  shipper  as 
compared  with  the  shipper  in  Eastern  Canada.  The  Western  shipper  is 
required  under  the  tariffs  to  install  the  extra  deck  at  his  own  expense  and  risk. 

The  Western  Canadian  tariffs  do  not  permit  the  furnishing  of  two  single 
deck  cars  in  lieu  of  a  double  deck  car,  the  insertion  of  this  rule  obviously  being 
due  to  the  fact  already  mentioned  of  there  being  very  few  railway-owned  double 
deck  cars  available  in  Western  Canada.  The  tariffs  in  Eastern  Canada  pro- 
vide that  where  shipper  orders  a  double  deck  car  and  the  carrier  is  unable  to 
furnish  same  within  six  days,  two  single  decks  may  be  furnished  in  lieu  of 
double  deck;  but  it  is  stipulated  that  it  will  only  be  permissible  to  load  in 
the  single  deck  cars  the  quantity  of  stock  that  could  be  loaded  in  the  double 
deck  car  ordered.  There  are  some  other  provisions  in  the  Eastern  tariffs 
dealing  with  the  furnishing  of  double  deck  in  lieu  of  single  deck  cars,  also  the 
furnishing  of  longer  car  than  ordered,  but  these  are  not  germane  to  what  is  here 
involved. 

The  representatives  of  the  railways  referred  to  the  concession  granted  in  the 
West,  and  on  shipments  from  Western  to  Eastern  Canada,  which  is  more  favour- 
able than  in  the  Eastern  tariffs,  with  respect  to  single  dock  cars  in  which  the 
shipper  constructs  a  double  deck.  It  is  quite  evident  that  this  arrangement  is 
availed  of  in  Western  Canada  and  that  Western  shippers  do  not  wish  to  be 
deprived  of  it,  as  in  resolutions  on  file  with  the  Board  from  the  Edmonton  Live- 
stock Exchange,  the  Southern  Alberta  Wool  Growers'  Association  and  the 
United  Farmers  of  Alberta,  there  appears  the  following: — 

"  That  no  change  be  made  in  the  present  arrangement  whereby  when 
shippers  install  the  extra  deck  in  a  car  containing  over  16,000  pounds, 
only  the  actual  weight  is  charged  for." 

It  was  also  brought  out  at  the  hearing  that  this  double  deck  arrangement  is 
something  that  is  made  use  of  in  connection  with  the  longer  hauls  (pp.  2444- 
2445).  It  is  stated  by  the  applicants  that  this  extra  deck  costs  approximately 
$25  in  shipments  going  to  Eastern  Canada,  and  from  $18  to  $20  for  snorter  hauls 
in  Western  Canada  where  they  are  not  decked  so  heavily.  The  lumber  used 
for  decking  weighs  from  400  to  500  pounds.  Mr.  Mayland,  appearing  for  the 
Calgary  Livestock  Exchange,  stated  these  decks  were  valueless  to  the  shipper 
at  destination  unless  when  the  car  arrives  somebody  else  is  going  to  ship  out, 
when  the  shipper  may  be  able  to  get  $5  or  $10  for  same. 


244 


XI 

There  appears,  to  be  some  misunderstanding  or  confusion  regarding  the 
shipment  in  single  deck  cars  as  compared  with  single  deck  cars  in  which  the 
shipper  constructs  the  extra  deck.    At  p.         Mr.  Herbert  stated: — 

"Take  as  an  illustration  shipping  from  Medicine  Hat  to  Calgary; 
if  you  ask  for  a  single  deck  car  and  double  deck  it  and  pay  the  freight, 
as  you  will  have  to  do,  from  Medicine  Hat  to  Calgary,  it  will  be  more  than 
two  single  decks  " 

Again,  at  p.  2437,  he  stated: — 

"  But  we  always  ship  by  single  deck  from  Vauxhall  to  Calgary, 
because  it  costs  us  more  to  put  in  the  deck  than  it  does  to  pay  the  extra 
amount  for  the  freight." 

From  Vauxhall  to  Calgary,  two  single  deck  cars  would  be  charged  16,000 
pounds  each  at  rate  of  25  cents  per  100  pounds,  or  a  total  of  $80  for  the  two 
cars.  A  single  deck  car  with  extra  deck  installed  by  shipper  would,  at  average 
weight  of  18,000  pounds,  as  given  by  applicants,  work  out  as  follows: — 


18,000  lbs.  at  25c.  per  100  lbs   $45.00 

Cost  of  extra  deck   20  00 

Freight  charges  on  extra  deck  at  500  J   1  25 


Total  !   $66  25 


It  will  be  noted  that  there  is  a  saving  of  $13.75  in  the  instance  cited  by  the 
shipper  installing  his  own  extra  deck  as  compared  with  shipping  in  two  single 
deck  cars.  For  the  ordinary  movement  within  Western  Canada,  this  does  not 
represent  any  saving  as  compared  with  the  double  deck  minimum  where  double 
deck  cars  furnished  by  the  railway  company  are  available,  but  with  respect  to 
the  movement  from  Western  to  Eastern  Canada  the  following  comparison  is 
noted: — 

VAUXHALL  TO  TORONTO,  MONTREAL  OR  BUFFALO 


Two  single  deck  cars,  16,000  lbs.  each  at  $1.14§  per  100  lbs   $366  40 

Single  deck  cars  with  double  deck  installed  by  shipper — 

18,000  lbs.  at  $1.14£  per  100  lbs   $206  10 

Cost  of  installing  extra  deck   25  00 

Freight  charges  on  extra  deck  (500+)   5  72 


Total   236  82 

If  shipped  under  Western  double  deck  minimum— 

24,000  lbs.  at  $1.14£  per  100  lbs   274  80 

If  shipped  under  Eastern  Canadian  minimum  for  double  deck — 

22,000  lbs.  at  $1.14$  per  100  lbs   251  90 


So  far  as  relates  to  the  movement  from  Western  Canada  to  Eastern  Canada  or 
Buffalo,  it  appears  the  arrangement  for  shipper  installing  a  double  deck  is 
largely  made  use  of  and  is  more  favourable  to  the  shipper  than  would  be  the 
application  of  the  Eastern  Canadian  rule. 

While  it  is  urged  that  the  matter  is  one  of  minimum  weights,  not  of  rates, 
it  does  not  appear  that  there  can  be  this  sharp  divorce.  What  the  shipper  is 
interested  in  is  whether  the  burden  of  rate  is  unreasonable  or  unjustly  discrimi- 
natory, and  into  the  computation  of  this  burden  enters  the  two  factors  of 
minimum  and  rate.  It  is  patent,  of  course,  that  whatever  affects  either  factor 
affects  the  total  burden  of  rate. 
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XII 

In  taking  articles  out  of  the  Classification  and  putting  them  on  a  com- 
modity basis,  it  is  a  common  practice  for  the  railways  in  reducing  a  rate  to 
increase  the  minimum.  In  the  classification,  cattle  have  a  minimum  of  20,000 
pounds,  while  sheep  have  a  minimum  of  18,000  pounds.  In  putting  sheep  on 
a  commodity  basis  in  the  West,  the  minimum  was  fixed  at  20,000  pounds,  the 
same  as  for  cattle.  Then  came  the  revision  which  has  already  been  referred  to, 
whereby  the  minimum  was  reduced  to  16,000  pounds.  Further,  it  is  to  be  borne 
in  mind  that  when  in  1918  live  stock  rates  in  Western  Canada  were  increased 
25  per  cent,  this  was  with  a  limitation  to  an  increase  of  7  cents  per  100  pounds ; 
that  is  to  say,  the  full  effect  of  the  25  per  cent  was  not  given.  In  1921,  through 
the  intermediation  of  this  Board,  a  voluntary  arrangement  was  made  by  the 
railways  whereby  the  increase  authorized  in  1920  on  cattle,  sheep  and  hogs  was 
removed,  thus  restoring  the  rates  on  these  commodities  to  the  basis  in  effect 
on  August  12,  1918. 

The  situation  then  in  the  case  of  sheep  is  that  they  are  carried  on  a  com- 
modity rate  basis  which  in  respect  of  minimum  is  below  the  classification  weight, 
and  that  they  are  on  the  rate  basis  effective  August  12,  1918,  thus  being  given 
a  preferred  treatment  as  compared  with  other  articles  that  might  be  mentioned. 
A  reduction  in  the  minimum  would  mean  a  further  reduction  in  earnings  as  com- 
pared with  other  articles  on  which  there  has  not  been  a  similar  rate  reduction. 
The  situation  as  between  Eastern  and  Western  Canada  is  not  attacked  as  being 
unsatisfactory. 

The  question  narrows  down  to  comparison  of  local  movements  in  different 
portions  of  Canada,  and  in  this  connection  the  burden  of  rate,  taking  into 
consideration  both  rate  and  minimum,  must  be  considered. 

The  minimum  of  14,000  pounds  in  Eastern  Canada  for  single  deck  cars  has 
been  in  force  since  July  24,  1907.  Prior  to  that  date,  the  minimum  was  18,000 
pounds.  Packers  in  Toronto  complained  that  the  minimum  weight  applicable 
to  Buffalo  under  the  Official  Classification  was  lower  than  applied  to  Toronto; 
and  it  was  urged  that  the  Buffalo  packers  had  an  advantage  in  buying  in  Canada. 
This  competitive  situation  led  to  the  application  of  the  Official  Classification 
single  deck  minimum  of  14,000  pounds  to  the  Canadian  movement.  The  adop- 
tion of  this  minimum  was  the  outcome  not  of  a  finding  that  conditions  were  on 
all  fours  as  between  Eastern  Canada  and  the  adjacent  portions  of  the  United 
States;  it  was  simply  an  outcome  of  competitive  conditions. 

XIII 

The  Board  has  recognized  that  differing  conditions,  competitive  conditions, 
etc.,  have  brought  about  differing  rates  and  rules  in  different  sections. 

In  speaking  of  rate  adjustments  in  the  West,  it  has  been  said  that  particular 
facts  of  the  section  in  which  the  rate  adjustment  is  made  must  be  considered, 
and  it  does  not  follow  that  the  arrangement  operative  in  the  West  would  be  a 
criterion  of  discrimination  in  connection  with  a  complaint  as  to  a  different  rate 
adjustment  east  of  the  Lakes.  Re  Freight  Tolls,  27  Can.  Ry.  Cas.,  153,  at  p. 
174.  Manifestly,  the  same  principle  applies  when  the  comparison  is  concerned 
with  a  rate  or  practice  existing  in  Eastern  Canada. 

In  practice,  while  prior  to  1907  there  was  an  18,000  pounds  minimum 
in  Eastern  Canada  and  a  14,000  pounds  minimum  since;  in  Western  Canada, 
there  was  as  early  as  1902  a  minimum  of  20,000  pounds,  which  in  1914  was 
reduced  to  16,000  pounds. 

The  railways  submitted  (p.  2449  of  the  evidence)  comparisons  of  earnings, 
under  current  rates,  on  sheep  with  certain  low  grade  commodities  moving  in 
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the  same  territory,  the  carload  earnings  based  on  a  distance  of  100  miles 
being: — 


On  Sheep   $  30  40 

Hogs   30  40 

Cattle   38  00 

Horses   52  00 

Grain   120  00 

Potatoes   68  00 

Coal   54  00 

Lumber   85  00 

Clay   48  00 

Sand   39  00 

Gravel   39  00 

Crushed  stone   39  00 

Brick   51  00 

Dimension  stone   75  00 

Scrap  iron   57  50 


It  is,  of  course,  apparent  that  the  way  in  which  a  commodity  loads,  e.g., 
wheat  and  scrap  iron,  must  be  borne  in  mind  in  any  comparison  of  rates.  The 
fact  that  sheep  gave  an  earning  of  30 %o  cents  per  car-mile  as  compared  with 
39  cents  on  gravel  or  cents  on  scrap  iron,  is  not  conclusive,  even  if  cog- 
nizance is  taken  of  the  weight.  As  the  question  of  reasonableness  of  the  rate 
was  not  developed,  it  is  sufficient  to  mention  the  difference  in  earnings  obtained 
by  hauling  a  car  one  mile. 

Reference  was  made  by  the  applicants  to  the  question  what  the  respective 
earnings  were  on  comparative  mileages  in  Eastern  and  Western  Canada  on  the 
local  hauls.  Here,  again,  differences  in  rates  and  conditions  must  have  some 
weight.  At  the  same  time,  reference  may  be  made  to  the  position  taken  by 
the  Board  in  regard  to  rates  and  rate  conditions. 

In  1916,  the  Board  in  re  Eastern  Tolls,  22  Can.  Ry.  Cas.,  4,  at  p.  41, 
pointed  out  (1)  that  differences  of  conditions  existed  between  Eastern  and 
Western  Canada;  and  (2)  the  propriety  of  bringing  rates  and  rate  conditions 
closer  to  a  parity  where  practicable.    The  following  language  was  used: — 

"  While,  as  has  been  set  out  at  greater  length  in  the  Western  Rates 
Case,  differences  of  conditions  do  exist  between  Eastern  and  Western 
Canada  the  general  schedule  there  obtaining  is  still  higher,  not- 
withstanding the  fact  that  certain  western  rates  that  may  be  instanced 
are  lower.  There  is  no  doubt  but  what  the  Act  requires  and  the  general 
public  interest  of  the  country  as  a  whole  demands  that,  if  practicable, 
eastern  rates  should  be  advanced  so  that  the  different  schedules  may 
more  nearly  reach  a  parity." 

In  this  connection,  reference  may  also  be  made  to  re  Freight  Tolls,  27 
Can.  Ry.  Cas.,  153,  at  pp.  171-178. 

The  course  of  the  Board's  judgments  and  the  various  rate  adjustments 
which  have  taken  place  has  been  steadily  in  the  direction  of  a  greater  degree 
of  equalization  as  between  the  East  and  the  WTest.  As  illustrating  how  the 
changes  made  in  minimum  weights  as  well  as  differences  in  rate  increases  author- 
ized (the  increase  permitted  in  the  West  being  appreciably  less  than  in  Eastern 
Canada)  has  worked  out  in  the  way  of  equalization,  the  following  comparison 
of  charges  per  single  deck  car  based  on  the  rates  and  respective  minimum 
weights  effective,  taking  three  different  periods  from  1914  to  date,  is  inter- 
esting. 
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From 


Claresholm . . 
Innerkip  

MacLeod. . . . 
Clifford  

Pincher  

Paisley  

Grassy  Lake 
Chatham  


To 


Calgary 
Toronto 

Calgary 
Toronto 

Calgary 
Toronto 

Calgary 
Toronto 


Miles 


82 
82 

109 
109 

139 
135 

179 
179 


January  1, 
1914 


March  15, 
1918 


I  cts. 

26  00 

14  00 

31  00 

15  40 

33  00 

16  80 

27  00 
18  20 


I  cts. 

24  00 
19  60 

28  00 

21  00 

29  60 

22  40 

32  80 
24  50 


But  as  already  indicated,  the  difference  in  rules  and  regulations  must  also 
be  given  weight.  Between  points  in  Western  Canada  as  well  as  in  the  case  of 
shipments  from  Western  Canada  to  Eastern  Canada,  reduced  return  trans- 
portation is  granted  to  the  attendant  or  owner  who  has  travelled  in  charge  of 
the  shipment  at  one-half  the  regular  one-way  first-class  fare.  Between  points 
in  Eastern  Canada,  there  is  no  provision  for  reduced  return  transportation. 

In  general,  one  man  travels  with  each  car.  The  standard  passenger  rate 
being  3-45  cents  per  mile,  the  one-half  reduced  rate  is  1-725  cents  per  mile. 
Taking  the  various  distances  on  present  rates,  the  situation  is  as  follows  in 
regard  to  the  cost  to  the  shipper: — 

Charge 


82  miles,  Alberta  at  1  -725c,  $26.40   $27  80 

82  miles,  Ontario  at  3 -45c,      24.50   27  30 

109  miles,  Alberta  at  l-725c,    30.40   32  30 

109  miles,  Ontario  at  3 -45c,      26.60   30  35 

139  miles,  Alberta  at  l-725c,    32.00   34  40 

139  miles,  Ontario  at  3 -45c,      28.00   32  80 

179  miles,  Alberta  at  1 -725c,    36.00   39  10 

179  miles,  Ontario  at  3-45c,      30.80   37  00 


XIV 

It  has  been  said  over  and  over  again  in  the  decisions  of  the  Board  as  well 
as  in  the  decisions  of  other  regulative  tribunals  that  the  criteria  of  unjust  dis- 
crimination are  not  to  be  found  in  abstract  conditions.  Unjust  discrimination 
is  not  concerned  with  mere  comparisons  of  mileage.  It  is  concerned  with  the 
very  tangible  and  concrete  question,  is  there  competition  between  the  article 
which  has  a  higher  rate  charge  and  the  article  which  has  a  lower  rate  charge? 
If  two  articles  of  the  same  or  identical  nature  are  subjected  to  different  rate 
treatment,  then  the  rate  is  one  factor  which  may  render  it  difficult  for  the 
individual  with  the  different  rate  or  practice  to  do  business  in  a  common  market; 
that  is,  the  very  material  question  is — Is  there  actual  competition  in  the  same 
market  between  the  parties  affected? 

In  re  Western  Tolls,  17  Can.  Ry.  Cos.,  123,  at  p.  154. 

Michigan  Sugar  Co.  vs.  C.W.&L.E.  Ry.  Co.,  11  Can.  Ry.  Cas.,  353. 

In  Guest  Fish  Co.  vs.  Dominion  Express  Co.,  18  Can.  Ry.  Cas.,  1,  it  was 
alleged  that  the  toll  was  too  low  to  Toronto  as  compared  with  that  applicable 
to  Winnipeg.  It  was  held,  at  p.  5,  by  the  Chief  Commissioner  that  it  was 
impossible  to  say  that  the  Winnipeg  dealer  was  injured  owing  to  the  fact  that 
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the  rate  to  Toronto  was  too  low,  as  the  Winnipeg  fish  dealer  was  not  in  com- 
petition with  the  Ontario  dealer,  nor  was  the  Winnipeg  fish  market  in  any  way 
affected  by  the  local  Toronto  market. 
It  has  been  stated  by  the  Board: — 

"Not  all  discriminations  are  forbidden  by  the  Railway  Act;  the 
discrimination  or  preference  forbidden  is  the  discrimination  which  is 
unjust  or  the  preference  which  is  undue." 

Complaint  L.  Perrin  &  Co.,  Vancouver,  Board's  Orders  &  Judgments,  Vol. 

XIII,  p.  158. 
It  has  also  been  ruled  that, — 

"  One  criterion  of  unjust  discrimination  is  whether  the  district  or 
individual  alleged  to  be  discriminated  in  favour  of  has  profited  at  the 
expense  of  the  locality  against  which  it  is  alleged  the  discrimination  has 
taken  place." 

Complaint  Plunkett  &  Savage,  Calgary,  Board's  Orders  &  Judgments,  Vol. 
XIII,  p.  161 

Ontario  Paper  Co.  vs.  G.T.  Ry.  Co.,  24  Can.  Ry.  Cos.,  177. 

The  local  movements  in  the  West  are  not  in  any  sense  competitive  with 
the  local  movements  in  the  East.  The  minimum  in  the  East  has  been  affected 
by  competitive  conditions  not  operative  in  the  West. 

On  consideration  of  the  record  and  bearing  in  mind  the  low  rate  basis 
which  is  borne  by  the  commodity  under  consideration  as  compared  with  other 
rates  in  existence,  and  also  considering  the  rate  and  minimum,  I  am  of  the 
opinion  that  it  has  not  been  established  that  the  difference  in  minimum  appli- 
cable in  the  case  of  local  shipments  in  the  West  as  compared  with  local  ship- 
ments in  the  East  creates  an  unjust  discrimination  against  the  shipments  in 
the  West,  or  undue  preference  in  favour  of  local  shipments  in  the  East. 

November  30,  1923. 

Commissioner  Boyce  concurred. 


ORDER  No.  34457 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  and  detail  plans  of  its 
station  at  Verner,  Ontario,  on  file  with  the  Board  under  file  No.  28780.28. 

Tuesday,  the  20th  day  of  November,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer, — 
The  Board  orders:  That  the  location  of  the  applicant  company's  proposed 
standard  No.  2  station  to  be  erected  at  Verner,  in  the  province  of  Ontario,  mileage 
33-9  Cartier  Subdivision,  as  shown  on  the  plan  dated  September  28,  1923,  on 
file  with  the  Board  under  file  No.  28780.28,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  34473 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
as  lessee  exercising  the  franchises  of  the  New  Brunswick  Railway  Com- 
pany, hereinafter  called  the  "  applicant  company,"  under  Section  188  of 
the  Railway  Act,  1919,  for  approval  of  the  location  and  details  of  its 
new  station  at  Fredericton,  in  the  Province  of  New  Brunsivick,  as  shown 
on  plan  No.  865,  dated  St.  John,  August  28,  1923,  on  file  with  the  Board 
under  file  No.  33083. 

Friday,  the  23rd  day  of  November,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Operating  Officer,  and 
the  consent  of  the  city  of  Fredericton,  endorsed  on  the  plan  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  com- 
pany's proposed  new  station  at  Fredericton,  in  the  province  of  New  Brunswick, 
as  shown  on  the  plans  on  file  with  the  Board  under  file  No.  33083,  be,  and  they 
are  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34490 

In  the  matter  of  the  application  of  the  Quebec  Central  Railway  Company  for 
approval  of  by-law  authorizing  the  General  Freight  and  Passenger  Agent 
of  the  Company  to  prepare  and  issue  tariffs  of  the  tolls  to  be  charged  for 
the  carriage  of  passenger  and  freight  traffic  upon  the  railways  of  the 
Company,  or  any  portion  thereof. 

File  No.  29641.1 

Tuesday,  the  27th  day  of  November,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  By-law  No.  16,  passed  October  22,  1919,  authoriz- 
ing the  General  Freight  and  Passenger  Agent  of  the  Quebec  Central  Railway 
Company  from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls  to  be 
charged  for  the  carriage  of  passenger  and  freight  traffic  upon  the  railways  of 
the  company,  or  any  portion  thereof,  on  file  with  the  Board  under  file  No. 
29641.1,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  34499 

In  the  matter  of  the  application  of  the  Kettle  Valley  Railway  Company,  herein- 
after called  the  "  applicant  company,"  under  Section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the  branch 
line  of  railway  from  Penticton  to  International  Boundary,  mileages  1-62 
to  4-00  and  10-28  to  26-83. 

File  No.  11738.146 

Wednesday,  the  28th  day  of  November,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  the  branch  line  of  railway  from 
Penticton  to  International  Boundary,  mileages  1-62  to  4  00  and  10-28  to  26-83, 
a  distance  of  18-92  miles. 

2.  That  Order  No.  33451,  dated  March  21,  1923,  made  herein,  be,  and  it  is 
hereby,  rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  386 

In  the  matter  of  the  Regulations  for  the  Transportation  of  Explosives  and  other 
Dangerous  Articles  by  Freight,  as  prescribed  and  approved  under  the 
General  Orders  of  the  Board  Nos.  203,  204,  and  206. 

File  No.  1717.1.3. 

Monday,  the  10th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  section  27  of  shipping  container  specifications 
No.  6  as  published  in  the  said  Regulations  for  the  Transportation  of  Explosives 
and  other  Dangerous  Articles  by  Freight,  be,  and  it  is  hereby,  cancelled,  and 
the  following  substituted  therefor,  namely: — 

"  27.  Cases  constructed  of  solid  fibre  millboard  composed  of  not 
less  than  50  per  cent  sulphite  fibre  must  have  heads  flanged  out,  both 
flanges  being  stitched  to  the  case,  sides,  top,  and  bottom,  with  flat  wires 
not  less  than  -J-  inch  wide  and  of  suitable  thickness  spaced  not  more 
than  1J  inch  apart;  the  width  of  flanges  on  heads  and  diaphragms  must 
not  be  less  than  1  inch,  including  the  fillet:  Provided  that  closing  by 
means  of  end  flaps  and  gluing,  as  specified  in  paragraphs  20  and  26,  is 
also  permitted/' 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Re  Robin  Hood  Mills,  Limited,  Moose  Jaw,  Saskatchewan,  and  Canadian  Car 

Demurrage  Bureau 

File  1700.335 

Claim  for  Refund  of  Demurrage  Charges — Undue  Delay  in  Transit 

Alleged 

This  is  an  application  by  the  Robin  Hood  Mills,  Limited,  for  a  ruling  of  the 
Board  in  the  matter  of  a  claim  for  refund  of  $85  demurrage  collected  by  the 
Canadian  National  Railways  against  a  car  shipped  by  the  applicant  company, 
which  claim  was  declined  by  the  Canadian  Car  Demurrage  Bureau,  which 
administers  the  demurrage  rules. 

In  its  letter  of  October  18,  1923,  to  the  Board  the  applicant  company 
alleges  that  a  car  of  flour  was  unduly  delayed  in  transit.  The  delay  between 
Moose  Jaw  and  Port  Arthur  is  figured  by  the  applicant  company  at  three  days. 
From  the  latter  point  it  was  handled  by  water  to  Point  Edward,  from  where 
it  went  forward  to  Sussex,  N.B.,  the  final  point  of  destination,  thirteen  days 
having  elapsed  on  the  journey  between  Port  Arthur,  Ontario,  and  Sussex,  N.B. 
It  is  alleged  that  the  ordinary  time  from  Port  Arthur  to  Point  Edward  is  three 
days  and  from  Point  Edward  to  Sussex  is  five  days. 

The  applicant  company  admits  that  the  delay  was  partially  due  to  the 
accumulation  which  naturally  takes  place  at  Point  Edward  and  lake  ports.  It 
also  alleges  that  there  had  been  delay  at  Fort  William. 

The  applicant  company  figures  that  the  average  time  from  Moose  Jaw  to 
Sussex,  via  lake  and  rail,  is  sixteen  to  seventeen  days,  whereas  the  car  in  ques- 
tion took  thirty-four  days.  It  further  states  that  the  customer  in  Sussex,  being 
unable  to  wait  the  arrival  of  the  car,  had  to  buy  other  flour  which  filled  up  his 
warehouse  space,  and,  when  the  car  arrived  seventeen  days  late,  was  unable  to 
take  in  the  contents  of  it,  and,  consequently,  demurrage  accrued  on  the  car 
having  to  stand  under  load. 

The  applicant  company  bases  its  contention  for  refund  on  the  fact  that  an 
undue  period  of  time  was  taken  up  in  transit. 

RULING 

Section  4  of  the  Bill  of  Lading  provides,  inter  alia,  that  "  No  carrier  is  bound 
to  transport  said  goods  by  any  particular  train  or  vessel  or  in  time  for  any 
particular  market  or  otherwise  than  is  required  by  law,  unless  by  specific  agree- 
ment endorsed  thereon." 
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The  obligation  of  the  carrier  is  to  move  the  goods  with  reasonable  despatch. 
If  any  question  arises  in  regard  to  demurrage  claimed  to  have  resulted  from 
alleged  undue  delay  in  handling,  then  the  question  of  whether  or  not  there  was 
reasonable  despatch  under  the  circumstances  is  one  of  fact  to  be  determined  in 
a  court  of  competent  jurisdiction. 

See  ruling  of  Chief  Commissioner  Killam  re  Brown  Bros,  complaint  of 
March,  1907  (file  No.  3201) ;  also  section  312  of  the  railway  Act,  1919,  sub- 
section (1)  (c)  and  subsection  (7). 

Further,  in  regard  to  the  applicant  company's  contention  that  on  account 
of  alleged  undue  delay  in  transportation  demurrage  accrued  which  should  be 
refunded  to  the  consignee,  it  may  be  said  that  a  similar  complaint  arose  in  the 
case  of  Messrs.  Campbell  &  McNab,  of  Douglas,  Ont.,  file  1700.216.  Under 
date  of  March  15,  1918,  this  firm,  which  was  engaged  in  the  milling  business 
at  Douglas,  Ontario,  wrote  to  the  Board  stating  that  they  had  ordered  certain 
cars  forwarded  from  Goderich,  Ont.;  that  they  had  only  a  small  storeroom  for 
wheat;  that  the  first  car  shipped  from  Goderich  took  much  longer  than  had 
been  anticipated,  and  that  the  second  car  ordered  arrived  on  the  same  day  as 
the  first  car.  Demurrage  accrued.  It  was  contended  that  this  was  contrary 
to  the  "  bunching  "  rule. 

"  Messrs.  Douglas  &  McNab  were  advised  by  the  Board  that  the  obligation 
of  the  carrier  at  law  is  to  use  due  diligence  in  transporting  the  commodity,  and 
that  where  complaint  arises  that  demurrage  has  arisen  because  of  lack  of  due 
diligence  on  the  part  of  the. carrier,  the  matter  is  one  which  falls  within  the 
jurisdiction  of  a  court,  not  of  the  Board  of  Railway  Commissioners  for  Canada." 

In  the  present  instance  there  is  no  damage  alleged  from  "  bunching."  The 
claim  for  exemption  from  demurrage  really  depends  upon  two  factors: — 

(1)  The  alleged  undue  time  taken  in  transport; 

(2)  The  limited  space  for  storage  possessed  by  the  consignee. 

On  the  facts  as  set  out,  and  the  powers  of  the  Board  as  explained,  the 
Board  cannot  grant  the  redress  asked  for. 

Ottawa,  December  10,  1923. 


ORDER  No.  34531 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Sections  178  and  256 
of  the  Railway  Act,  1919,  for  approval  of  revision  of  the  location  of  its 
railway  through  Long  Lake  Indian  Reserve  No.  5,  Lot  3888,  and  Lots  26 
and  27,  Section  22,  Township  9,  Osoyoos  Division  of  Yale  District,  Map 
455;  and  for  authority  to  divert  Monachee  Road,  in  Long  Lake  Indian 
Reserve  No.  5,  Lot  3888,  and  Lot  23,  Section  22,  Township  9,  Osoyoos 
Division  of  Yale  District,  Map  455,  in  the  Province  of  British  Columbia, 
as  shown  on  the  plan,  profile,  and  book  of  reference  dated  November  14, 
1923,  on  file  with  the  Board  under  file  No.  16388.62. 

Wednesday,  the  5th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner, 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Engineer, — 

The  Board  orders:  That  the  revision  of  the  location  of  the  applicant  com- 
pany's railway  through  Long  Lake  Indian  Reserve  No.  5,  lot  3888,  and  lots  26 
and  27.  section  22,  township  9,  Osoyoos  Division  of  Yale  District,  map  455;  and 
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the  proposed  diversion  of  Monachee  road  in  Long  Lake  Indian  Reserve  No.  5, 
lot  3888,  and  lot  23,  section  22,  township  9,  Osoyoos  Division  of  Yale  District, 
map  455,  in  the  province  of  British  Columbia,  as  shown  on  the  plan,  profile,  and 
book  of  reference  dated  November  14,  1923,  on  file  with  the  Board  under  file 
No.  16388.62,  be,  and  they  are  hereby,  approved;  the  said  plan,  profile,  and 
book  of  reference  being  hereby  approved  in  lieu  of  the  plan,  profile,  and  book 
of .  reference  combined  dated  November  20,  1922,  approved  under  Order  No. 
34204,  dated  September  20,  1923,  made  herein. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  34545 

In  the  matter  of  the  application  of  the  Chatham,  Wallaceburg  and  Lake  Erie 
Railway  Company,  under  Section  323  of  the  Railway  Act,  1919,  for 
approval  of  By-law  No.  14,  passed  August  7,  1923,  and  By-law  No.  15, 
passed  November  26,  1923,  authorizing  Ralph  Keemle,  General  Manager 
of  the  Company,  from  time  to  time  to  prepare  and  issue  tariffs  of  every 
description  of  the  tolls  to  be  charged  by  the  Company  for  freight  and 
passenger  traffic  on  its  lines. 

File  No.  13686 

Friday,  the  7th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Traffic  Officer, — 

The  Board  orders:  That  the  said  by-laws  Nos.  14  and  15,  authorizing 
Ralph  Keemle,  General  Manager  of  the  Chatham,  Wallaceburg  and  Lake  Erie 
Railway  Company,  from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls 
to  be  charged  by  the  company  for  freight  and  passenger  traffic  on  its  lines,  on 
file  with  the  Board  under  file  No.  13686,  be,  and  they  are  hereby,  approved. 

2.  That  orders  Nos.  9523  and  25252,  dated  respectively  February  12,  1910. 
and  August  4,  1916,  made  herein,  be,  and  they  are  hereby,  rescinded. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  34533 

In  the  matter  of  the  application  of  the  Interprovincial  and  James  Bay  Railway 
Company,  hereinafter  called  the  "  applicant  company,"  under  Section 
276  of  the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of 
traffic  that  portion  of  its  line  of  railway  from  mileage  53  to  69  05  and 
the  Ville  Marie  Spur  from  mileage  0  to  7-64  (mileage  0  being  at  mileage 
49-8  on  the  main  line). 

File  No.  20480.23 

Monday,  the  10th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of 
the  Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary 
affidavit, — 
70459 
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The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway 
from  mileage  53  to  69  05,  and  the  Ville  Marie  Spur  from  mileage  0  to  7-64 
(mileage  0  being  at  mileage  49-8  on  the  main  line),  in  the  county  of  Temis- 
kaming,  and  province  of  Quebec:  Provided  that  trains  operated  over  the 
bridges  at  mileage  56-4  and  62-5  be  restricted  to  a  speed  not  exceeding  six  miles 
an  hour. 

2.  That  Order  No.  34447,  dated  November  17,  1923,  be  amended  by  striking 
out  the  words  and  figures  "  Bridges  Nos.  44  1  and,"  and  substituting  therefor 
the  words  and  figures  "  Bridge  No." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  34569 

In  the  matter  of  the  application  of  the  Temiscouata  Railway  Company,  under 
Section  323  of  the  Railway  Act,  1919,  for  approval  of  By-law  authorizing 
T.  N.  Walsh,  the  Company's  General  Freight  and  Passenger  Agent,  to 
issue  tariffs  of  the  tolls  to  be  charged  on  its  railway. 

Case  No.  3055 

Friday,  the  14th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Chief  Traffic  Officer, — 

The  Board  orders: 

1.  That  the  said  by-law,  under  cover  of  the  company's  letter  dated  Decem- 
ber 10,  1923,  authorizing  T.  N.  Walsh,  the  general  freight  and  passenger  agent 
of  the  company,  to  prepare  and  issue  tariffs  of  the  tolls  to  be  charged  on  its 
railway,  on  file  with  the  Board  under  case  No.  3055,  be,  and  it  is  hereby, 
approved. 

2.  That  all  previous  orders  of  the  Board  approving  by-laws  authorizing  the 
officers  of  the  company  to  prepare  and  issue  tariffs,  be,  and  they  are  hereby, 
rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Accidents  caused  by  carelessness  of  motorists,  drivers  of  other  vehicles,  and  of 

pedestrians,  at  railway  crossings. 

File  45.8.2 

In  many  cases  accidents  at  highway  crossings  are  due  to  the  negligence 
of  those  driving  cars  and  other  vehicles,  and  of  pedestrians.  This  negligence  is 
found  both  at  unprotected  and  protected  crossings.  The  Canadian  Pacific  lines, 
from  January  8  to  December  1,  1923,  show  55  cases  where  there  was  danger  at 
protected  crossings  due  to  the  negligence  of  those  using  the  crossings.  The 
Toronto,  Hamilton  and  Buffalo  lines,  from  June  6  to  November  18,  show 
8  cases. 

Notwithstanding  safety  devices  and  cautionary  signals,  people  take  chances 
and  disregard  safety.  Motor  accidents  are  becoming  more  frequent.  Every 
sane  motorist  deplores  this.  If  accidents  are  to  be  lessened,  the  sane  motorist 
must  educate  the  culpably  negligent  motorists,  some  of  whose  actions  are 
recorded  in  the  following  list. 
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The  Board  hopes  that  the  press  will  give  as  much  publicity  as  possible 
to  what  is  covered  in  the  statement,  with  the  hope  that  it  may  educate  motor 
drivers  and  others  to  be  more  careful  at  crossings. 

CANADIAN  PACIFIC  RAILWAY  LINES 


Time 


Street 


License  No. 
of  Auto. 


Dangerous  Practice 


4.30  p.m. 

4.20  a.m. 
8.00  a.m. 
5.00  a.m. 

12.02  p.m. 

9.10  p.m. 
10.55  p.m. 

9.35  p.m. 
12.20  a.m. 

3.00  p.m. 

9.30  a.m. 

7.48  p.m. 

1.20  a.m. 
7.07  p.m. 

10.00  p.m. 
4.30  p.m. 

12.00  noon 

4.00  p.m. 
5.57  p.m. 

3.10  p.m. 

9.55  a.m. 

6.00  p.m. 
7.25  p.m. 


McLennan  Ave.,  To- 
ronto. 

Waterloo  St.,  London 

Royce  Ave.,  Toronto 

Water  loo  St.,  London 


ueen  St.,  Guelph. 

Chelsea    Road,  Ot- 
tawa. 

Howard  Ave.,  Wind- 
sor. 

Papineau  Ave.,  Mont- 
real. 

Crown  St.,  Quebec. 


Eramosa  Road, 
Guelph. 

Papineau  Ave.,  Mont- 
treal. 

Westminster  Ave., 
Montreal  West. 

Chelsea    Road,  Ot- 
tawa. 

Eramosa  St.,  Guelph. 


O.  11574 


O.  36466 
63-772. . . 


113102. 


2-60072. 
11001.. . 


6-622. 
6-959. 


113-067. 


Queen  St.,  Chatham 


Lansdowne  Ave.,  To- 
ronto. 

Richmond   St.,  Lon- 
don. 

Beaubien   St.,  Mont- 
real. 

Westminster  Ave., 
Montreal  West. 

Chelsea    Road,  Ot- 
tawa. 

Indian    Hill,  Green- 
ville. 


St.  Hubert  St.,  Mont- 
real. 

Richmond   St.,  Lon- 
don. 


O-203.. 

123-152. 

821  

211-08. . 


35318. 


21-104  

Pedestrian . 


Ran  through  lowered  crossing  gates. 

Ran  through  lowered  crossing  gates. 

Ran  through  lowered  crossing  gates. 

Did  not  attempt  to  stop  until  struck 
lowered  gates. 

Ran  into  side  of  car  being  hauled  by 
yard  engine. 

Ran  through  gates. 

Endeavoured  cross  ahead  of  train. 

Ran  through  gates. 

Ran  through  gates  and  crossed  ahead 
of  train. 

Ran  through  lowered  gates. 
Ran  through  lowered  gates. 
Ran  through  lowered  gates. 

Ran  through  lowered  gates. 

Doctor  enroute  to  urgent  call  travelling 
at  high  rate  of  speed  ran  through 
gates. 

Ran  through  lowered  gates. 
Ran  through  lowered  gates. 

Approached  crossing  too  fast  to  stop 
before  gates  were  run  through. 

Ran  into  gates. 

Ran  under  gates. 

Ran  through  lowered  gates. 


Tried  to  cross  ahead  of  train.  Cros- 
sing protected  by  bell  which  was 
ringing. 

Ran  through  gates. 


Walked  off  station  platform  inside  of 
lowered  crossing  gates  and  ou 
across  tracks. 
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CANADIAN  PACIFIC  RAILWAY  LINES — Continued 


I  )ate 


1923 
July  9... 

July  13... 

July  16... 

July  21... 

July  21... 

July  31 . . . 

July  31... 

Aug.     7. . . 

Aug.  11... 

Aug.  14... 

Aug.  14  . . . 

Aug.  17... 

Aug.  24... 

Sept.  4... 

Sept.  4... 
Sept.     6. . . 

Sept.     6. . . 

Sept.  15. . . 

Sept,  20... 

Sept.  21... 

Sept.  20. . . 

Sept.  10... 

Oct.  3... 

Oct.  16... 

Oct.  22... 


Time 


12.30  p.m. 

3.19  p.m. 

9.30  a.m. 
9.15  a.m. 

8.25  a.m. 

3.20  p.m. 
3.10  p.m. 

8.07  a.m. 

5.00  p.m. 

6.25  a.m. 
8.50  p.m. 

11.45  a.m. 

12.30  p.m. 

9.30  a.m. 

4.30  p.m. 
9.36  a.m. 

12.20  a.m. 

5.35  p.m. 

7.20  a.m. 

2.45  a.m. 
10.00  a.m. 

6.08  p.m. 

1.30  a.m. 
11.45  p.m. 
8.20  p.m. 


Street 


Beaubien   St.,  Mont- 
real. 

Chelsea    Road,  Ot- 
tawa. 

Royce  Ave.,  Toronto. 

Westminster  Ave., 
Montreal  West. 

Bloor  St.,  Toronto... 


Wilson  St.,  Perth. 


Wilson  St.,  Perth 


St.  Francis  St.,  21-9 
St.  Guillaume  Sd. 

Lansdowne  Ave.,  To- 
ronto. 

Royce  Ave.,  Toronto.. 

Chelsea    Road,  Ot- 
tawa. 

Bridge  St.,  Ottawa. . . 


Chelsea    Road,  Ot- 
tawa. 

St.  Hubert  St.,  Mont- 
real. 

Front  St.,  Toronto. . . . 

Public    crossing,  St. 
Vincent  de  Paul. 

Chelsea    Road,  Ot- 
tawa. 

Eramosa  Road, 
Guelph. 

Bayard's  Crossing, 
Bayard . 

1st  Xing  West  of  Cas- 
tleford. 


Queen  St.,  Lindsay 


License  No. 
of  Auto. 


C-4740  

Ont.  C-14098. 

Vehicle  

A-60  


Vehicle. 


Pedestrian. 

O.  236-607.. 
O.  79-680. . 


13384... 
Q.  43308. 
29-044. . . 


4142* 


C,  6847. 


15075 


Durham  Road,  Wal- 
kerton. 

Front  St.,  Toronto.... 

Dougall  Ave.,  Windsor 

Peter  St.,  Toronto.... 


166110. 


O.  7774. 
182289. . 
O.  6440. 


Dangerous  Practice 


Ran  under  lowered  gates. 

Ran  through  lowered  gates. 

Drove  under  crossing  gates. 
Ran  under  gate. 


Paid  no  heed  to  "stop"  signal  by  cros- 
sing watchman. 

Protected  by  electric  bell.    Tried  to 
cross  in  front  of  train. 

Drove  on  crossing  while  electric  bell 
ringing. 


Tried  to  cross  ahead  of  train. 

Climbed  over  lowered  crossing  gates. 

Ran  into  lowered  crossing  gates. 
Ran  into  lowered  crossing  gates. 

Ran  under  gates  being  lowered  for 
approaching  train. 

Ran  through  lowered  gates. 
Ran  under  gate. 

Ran  into  lowered  gates. 

Drove  into  tender  of  engine. 

i 

Ran  through  lowered  gates. 


Ran  into  gates  approaching  crossing  too 
fast,  ranjinto  side  of  train. 

Tried  to  cross  ahead  6i  train.  Good 
view.  ; 

Ran  into  side  of  train. 


Trying  to  get  across  ahead  train. 
Trainmen  shouted  to  driver  but 
could  not  stop  before  striking  box 

car. 

Electric  bell  ringing  but  driver  drove 
car  on  to  crossing. 

Ran  into  lowered  gates. 

Ran  into  side  of  train. 

Paid  no  attention  to  "Stop"  signal  by 
crossing  watchman. 
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Date 

Time 

Street 

License  No. 
of  Auto. 

Dangerous  Practice 

1923 

Oct. 

24  

7.25  p.m. . . 

Richmond   St.,  Lon- 
don. 

Pedestrian  

Walked  under  arm  of  gate  and  over  on 
to  track  with  umbrella  up  so  view 
would  be  obscured.  Injury  avoided 
by  employees  and  others  shouting. 

Oct. 

24 

5.24  p.m. . . 

Westminster  Ave., 

C.  6543  

Ran  through  gate. 

^'lUlll'I  Cell     IT  COl/. 

Oct. 

24  

7.40  p.m. . . 

Brock  Road,  Puslinch. 

Approached  crossing  too  fast.  Ran 

into  fViirrl  of\v  from  pnorinp      W i rr_"w q cr 

signal  protection,  which  was  working 
properly. 

Oct. 

26 

1.00  p.m. . . 

St.  Louis  St.,  tarn- 
ham. 

Q.  48727  

Ran  under  gate  which  was  being 
lowered,  without  stopping. 

Oct. 

27 

6.55  p.m. . . 

Papineau  Ave.,  Mont- 
real. 

Q.  33-723. 

Ran  through  gate. 

Oct. 

27 

Various   

St.  Louis  St.,  Farn- 
ham. 

Pedestrians. . . 

37  people  walked  under  lowered  gates. 

TORONTO,  HAMILTON  AND  BUFFALO  LINES 

June 

6 

4.50  p.m. . . 

Ferguson  Ave.,  Ham- 
ilton, Ont. 

C.  10-327  

Grossed  track  at  25  miles  an  hour. 

Aug. 
Oct. 

29 
15 

8.55  p.m. . . 
2.25  p.m. . . 

Ferguson  Ave.,  Ham- 
ilton, Ont. 

Emerson  .  St.,  West 
Hamilton. 

Mail-wagon . .  . 
C.  11-670 

Crossed  tracks  in  spite  of  Red  light 
signal  shown  by  watchman. 

Did  not  stop  for  freight  train;  the 
engineer  saved  an  accident  by  the 
stopping  of  train. 

Nov. 

5 

3.50  p.m. . . 

James  St.  South,  Ham 
ilton. 

50-956  

Approached  gates  too  fast — broke  the 
gate. 

Nov. 

8 

6.13  p.m  . . 

James  St.  South, 

55-479  

Drove  through  the  gates  while  lower- 
ed. 

Hamilton. 

Nov. 

8  

11.30a.m.. . 

Charles  St.,  Hamilton 

Horse  and 
vehicle. 

Took  a  shorl  cut,  struck  the  gate. 

Nov. 

9  

8.35  p.m. . . 

James  St.  South, 
Hamilton,  Ont. 

Fitzgerald  & 
Kent  Co.'s 
auto. 

Drove  through  the  gates  while  they 
were  lowered. 

Nov. 

18  

6.13  p.m. . . 

John  and  Hunter  Sts., 

111-413  

Drove  through  the  gates  into  a  stand- 
ing train.  Five  of  the  occupants 
jumped  safely,  but  one  man  who  fell 
under  train,  managed  to  cling  to 
truss  rods. 

Hamilton. 

■ 
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Application  of  District  Board  of  Trade,  Coalhurst,  Alta.,  for  Station  Facilities 

File  24470. 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Owing  to  a  misunderstanding  on  the  part  of  the  representative  of  the 
applicant,  there  was  no  appearance  made  for  the  applicant  when  the  matter 
was  set  down  to  be  spoken  to  at  Calgary,  as  a  result  of  the  Board  having 
received  telegraphic  communication  of  the  complaint.  As  a  consequence  of  this 
misunderstanding,  it  seemed  best  to  allow  the  matter  to  be  developed  inform- 
ally through  correspondence;  and  a  considerable  amount  of  correspondence  has 
been  exchanged  between  the  applicant  and  the  railway  bearing  on  the  situation. 

The  applicant  sets  out  that  the  residents  of  Coalhurst  and  its  vicinity  have 
petitioned  the  Canadian  Pacific  Railway  Company  for  a  station  at  Coalhurst. 
There  is  a  station  at  Kipp,  two  miles  away;  and  it  is  contended  that  the  busi- 
ness conditions  at  Coalhurst  are  such  a?  to  justify  the  establishment  of  a  station 
and  an  agent  there. 

As  a  result  of  the  hearing  which  took  place  at  Kipp  in  September,  1911, 
direction  was  given  as  to  the  location  of  Kipp  station,  said  direction  being  set 
out  in  order  of  the  Board  No.  15224,  dated  October  31,  1911. 

Kipp  is  a  junction  point  between  the  Canadian  Pacific  and  its  Aldersyde 
subdivision. 

In  1914,  the  Board  had  before  it  a  petition  from  the  village  of  Coalhurst 
asking  that  a  railway  station  be  established  there.  In  outline,  the  facts  pre- 
sented were  similar  to  what  are  now  placed  before  the  Board,  although  it  is  to 
be  noted  that  the  present  application  is  a  much  more  detailed  one. 

The  petition  of  the  then  applicants  was  answered  by  the  railway  company 
under  date  of  June  26,  1914,  in  the  following  language: — 

"  As  the  Board  is  aware,  the  general  policy  we  have  adopted  on 
Western  lines  is  to  locate  stations  at  least  seven  miles  apart.  Coalhurst 
is  only  two  miles  from  our  Kipp  station,  and  while  there  may  not  be 
many  residents  at  the  latter  point,  yet  it  is  more  important  than  Coal- 
hurst because  Kipp  is  the  junction  with  our  Aldersyde  Branch,  and  also 
with  the  Diamond  Coal  Company's  road.  It  is  therefore  impossible  to 
cut  out  the  stop  at  Kipp.  The  distance  from  Coalhurst  is  much  shorter 
than  the  distance  people  have  to  travel  to  get  to  stations  at  many  other 
points.  In  many  of  the  large  towns  in  the  West  the  residents  travel 
much  farther  than  two  miles  in  order  to  reach  stations,  and  for  this 
reason  I  do  not  see  that  the  residents  of  Coalhurst  are  suffering  any 
great  hardship." 
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Following  this,  the  secretary-treasurer  of  the  village  of  Coalhurst  was 
written  to  by  the  Board  under  date  of  July  2,  1914,  as  follows: — 

u  I  am  directed  by  the  Board  to  advise  you  that  on  what  is  before  it, 
and  on  consideration  of  the  fact  that  Kipp,  which  is  two  miles  from 
Coalhurst,  has  to  be  maintained  as  a  stop  on  account  of  its  being  a  junc- 
tion point  for  the  Aldersyde  Branch  and  the  Diamond  Coal  Company's 
line,  the  Board  does  not  feel  justified  in  directing  an  additional  station 
at  Coalhurst." 

It  does  not  appear  necessary  to  go  into  the  detailed  analysis  of  the  volu- 
minous figures  put  before  us.  The  applicant  has  shown  characteristic 
enthusiasm  and  energy;  but  the  specific  question  which  the  Board  has  to  face 
is  whether  the  principle  on  which  it  acted  in  1914  was  a  reasonable  one  and 
whether  it  is  now  reasonably  applicable. 

The  railway  company  states  that  because  of  Kipp  being  a  junction  point, 
the  station  has  to  be  maintained  there;  and  it  objects  to  putting  another  station 
within  two  miles  of  Kipp.  The  applicant  points  out  that  various  stations  are 
located  less  than  this  distance  apart.  For  example,  it  says  that  from  Burmis  to 
Passburg  (a  flag  station)  there  is  a  distance  of  2-6  miles;  from  Passburg  to 
Hillcrest,  a  distance  of  2-8;  from  Hillcrest  to  Frank,  a  distance  of  1-8;  and 
from  Michel  to  Natal,  a  distance  of  1-8. 

As  indicated  in  the  Board's  letter  of  July  2,  1914,  above  referred  to,  it  was 
not  then  considered  that  the  Board  was  justified  in  directing  an  additional 
station. 

In  Kelly  vs.  G.T.R.  Co.,  21,  Can.  Ry.  Cos.,  367,  the  stations  of  Sebringville 
and  Mitchell  were  located  eight  miles  apart,  and  the  establishment  of  a  siding 
and  shelter,  with  freight  shed  attached,  was  asked  for  at  a  point  between  these 
two  stations.  The  Board  held  that  it  was  impossible  in  considering  adequate 
facilities  to  be  provided  by  railways  to  so  locate  railway  stations,  sidings  or 
shelters  as  to  offset  the  natural  disadvantages  of  the  highway  traffic  to  which 
the  locality  may  be  subject. 

In  a  number  of  other  cases  which  are  referred  to  in  re  Application  of  the 
Municipality  of  Willow  Creek,  Sask.,  Board's  File  27163-4,  reported  in  Board's 
Orders  and  Judgments,  Vol.  XIII,  at  p.  11^1,  the  general  principle  has  been  laid 
down  that  if  the  facilities  are  not  spaced  an  unreasonable  distance  apart,  the 
Board  is  not  justified  in  intervening  to  direct  the  installation  of  facilities  at 
intermediate  points. 

The  reference  by  applicant  to  various  cases  where  stations  are  spaced  a 
short  distance  apart  is  no  doubt  relied  upon  as  justification  for  similar  action 
in  the  present  instance. 

The  function  of  the  Board  in  regard  to  railway  facilities  is  apparently 
often  misunderstood.  The  Board  is  given  by  Parliament  regulative  and 
remedial  powers — not  powers  of  railway  management.  The  railway  is  given, 
under  the  Railway  Act,  broad  general  powers  which  may  be  interfered  with  by 
the  action  of  this  Board  and  within  the  limits  fixed  by  the  Railway  Act,  only 
where  there  is  a  reasonable  public  need.  The  Board  has  indicated  that  in  the 
matter  of  rates,  for  example,  its  function  is  concerned  with  complaints  as  to 
unreasonableness  or  as  to  unjust  discrimination,  and  that  it  is  not  empowered 
to  put  in  rates  simply  to  develop  traffic;  that  is  to  say,  the  Board  is  not 
empowered  by  Parliament  to  act  as  an  arbiter  of  industrial  policy.  If  it  were 
so  empowered,  there  would  need  to  be  explicit  words;  and  if  such  a  power  were 
conferred,  the  Board  would  then  be  able  to  pass  upon  the  question  whether  an 
industy  should  be  allowed  to  develop  in  one  section  or  another.  No  such  power 
has  been  conferred.  The  railway,  subject  to  the  inhibitions  as  to  unjust  dis- 
crimination, may  give  a  reduced  rate  basis  to  develop  traffic.  It  takes  the 
responsibility  of  the  profit  or  loss  in  connection  with  the  transaction.  The 
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Board,  under  the  Railway  Act,  has  no  profit  or  loss  responsibility,  and  its  inter- 
vention in  the  matter  of  rates  must,  as  has  been  indicated,  be  concerned  with 
matters  falling  within  the  broad  categories  of  reasonableness  and  unjust  dis- 
crimination, and  not  with  a  policy  of  developing  industries  through  rate  adjust- 
ments. 

Similarly  in  regard  to  the  matter  of  operating  railways  and  the  provision 
of  the  facilities  in  connection  with  the  handling  of  traffic,  the  Board  is  not 
empowered  by  Parliament  to  make  the  operating  schedule  in  the  first  instance, 
thereby  taking  over  the  management.  Under  the  scheme  of  the  Railway  Act, 
the  initiation  of  the  operating  policy,  as  well  as  the  initiation  of  rates,  is  in  the 
hands  of  the  railway.  The  action  of  the  Board  comes  in  as  corrective  and 
remedial  on  a  case  established.  The  railway  is  obligated  under  the  Railway  Act 
to  establish  facilities  for  the  handling  of  traffic;  and  with  this  end  in  view,  it 
has  authority  to  establish  stations,  yards,  tracks,  sheds  and  various  other  neces- 
sary facilities.  Here,  again,  the  initial  burden  is  on  the  railway;  and  the  func- 
tion of  the  Board  is  corrective  and  remedial. 

It  is,  perhaps,  stressing  a  commonplace  to  say  that  the  Board  is  not 
empowered  by  the  Railway -Act  to  take  over  the  policy  of  management  in 
regard  to  the  establishment  of  facilities;  but  as  this  line  of  thought  does  from 
time  to  time  develop  in  applications,  stressing  an  obvious  commonplace  in  this 
regard  may,  therefore,  be  justified. 

Recognizing  the  weight  which  may  be  given  to  particular  facts  and  the 
impossibility  in  the  developing  of  the  traffic  system  of  Canada  of  laying  down 
absolute  rigid  rules  which  the  Board  will  in  every  case  follow,  it  is  at  the  same 
time  apparent  that  the  Board  must,  as  far  as  possible,  act  on  general  principle*, 
otherwise  a  chaotic  condition  may  arise  and  lack  of  uniformity  of  principle 
might  create  a  condition  having  the  earmarks  of  discrimination. 

In  approaching,  then,  the  question  of  facilities,  the  Board  has  considered 
giving  such  weight  to  the  particular  facts  as  the  conditions  justify — whether 
the  facilities  are  spaced  a  reasonable  distance  apart,  and  distances  of  seven  or 
eight  miles  have  been  recognized  by  the  Board  in  connection  with  western  and 
other  cases  as  not  being  unreasonable.  This  does  not  interfere  with  the  discre- 
tion of  the  railway  to  establish  stations  a  shorter  distance  apart.  Here  the 
railway,  taking  the  profit  and  loss  responsibility,  may,  subject  to  the  necessary 
approval  of  plans  under  the  Railway  Act,  establish  stations  a  short  distance 
apart.  It  may  do  this  to  develop  traffic,  or  to  meet  operating  conditions,  or  to 
distribute  the  burden  in  regard  to  facilities,  or  for  any  other  reason  which  falls 
within  the  scope  of  its  general  powers.  The  fact  that  it  does  this  in  the  exercise 
of  the  discretion  which  the  Railway  Act  authorized  it  to  use  does  not  put  the 
Board  in  the  same  position.  The  Board,  may  it  again  be  said,  is  not  given 
power  under  the  Railway  Act,  to  manage  the  railway;  it  is  given  regulative 
powers  in  the  public  need. 

Kipp  and  Lethbridge  are  approximately  eight  miles  apart.  Coalhurst  is 
about  two  miles  from  Kipp  and  is  stated  to  be  about  six  miles  from  Lethbridge. 

The  fact  that  in  the  present  instance  the  developing  community  of  Coal- 
hurst is  so  located  at  a  distance  from  the  two  stations  above  referred  to  does 
not  establish  that  the  facilities  of  the  railway  are  spaced  an  unreasonable  dis- 
tance apart  or  are  inadequate;  and,  therefore,  the  Board,  on  the  present  record, 
would  not  be  justified  in  directing  that  an  additional  station  should  be  located 
at  Coalhurst. 

December  19,  1923. 

Commissioner  Boyce  concurred. 
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ORDER  No.  34594 

In  the  matte?  of  the  application  of  the  Kettle  Valley  Railway  Company,  herein- 
after called  the  "  applicant  company,"  under  Section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion 
of  its  line  of  railway  from  Penticton  to  the  International  Boundary, 
mileage  1-62  to  3-99. 

File  No.  11738.138 

Saturday,  the  22nd  day  of  December,  A.D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  applicant  company,  and  the 
report  and  recommendation  of  its  Assistant  Chief  Engineer — 

The  Board  orders:  That  Order  No.  32767,  dated  August  14,  1922,  author- 
izing the  applicant  company  to  carry  freight  traffic  over  the  said  portion  of  its 
line  of  railway,  be,  and  it  is  hereby,  rescinded. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  34595 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the 
Long  Lake  Cut-off  between  Long  Lac  and  Nakina,  in  the  Province  Oj 
Ontario. 

File  No.  9188.166 

Monday,  the  24th  day  of  December,  A.D.  1923. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  the  Long  Lake  Cut-off  between 
Long  Lac  and  Nakina,  in  the  province  of  Ontario,  a  distance  of  24-9  miles: 
Provided  the  speed  of  passenger  trains  shall  not  exceed  a  rate  of  twenty  miles 
an  hour  and  the  speed  of  freight  trains  fifteen  miles  an  hour;  trains  operated 
over  the  temporary  bridges  at  mileage  6  0,  13-7,  and  28-5  not  to  exceed  a  speed 
of  five  miles  an  hour. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  34602 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  Company, 
hereinafter  called  the  "  applicant  company  "  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  operate  the  connection  between  mile- 
age 117  11  Boundary  Subdivision  (Grand  Trunk  Pacific  Branch  Lines) 
and  mileage  67-26  Lampman  Subdivision  (Canadian  Northern  Railway), 
a  distance  of  1-77  miles;  also  the  connection  from  mileage  115  67 
Boundary  Subdivision  to  mileage  67-91  Lampman  Subdivision,  a  distance 
of  0-24  miles. 

File  No.  6713.48 

Friday,  the  28th  day  of  December,  A  D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred 
in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  the  connection  between  mileage 
11711  Boundary  Subdivision  (Grand  Trunk  Pacific  Branch  Lines)  and  mileage 
67-26  Lampman  Subdivision  (Canadian  Northern  Railway),  a  distance  of  1-77 
miles;  also  the  connection  from  mileage  115-67  Boundary  Subdivision  to  mile- 
age 67  91  Lampman  Subdivision,  a  distance  of  0-24  miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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The  Winnipeg  Paint  and  Glass  Company,  Limited,  Winnipeg,  Manitoba,  vs.  The 
Midland  Raihvay  Company  of  Manitoba  re  payment  of  overcharge 
claims  by  the  respondent  company  on  International  shipments  during  the 
period  of  Federal  control. 

File  No.  27008.70. 

The  application  as  set  out  in  the  brief,  dated  July  13,  1923,  and  filed  by 
the  applicant  company  on  the  11th  of  October,  1923,  is  as  follows: — 

"  This  is  an  application  to  determine  the  correct  rate  to  be  applied 
on  claim  No.  609- A,  filed  by  The  Winnipeg  Paint  and  Glass  Co.,  Ltd.,  of 
Winnipeg,  Man.,  with  The  Midland  Railway  of  Manitoba,  Winnipeg, — 
Midland  Railway  Company's  file  No.  H-31707— 3. 

"  This  claim  was  filed  by  us  under  date  of  March  8, 1923,  and  covers 
a  shipment  of  plate  glass  from  Minnesota  Transfer  to  Winnipeg  in 
August,  1918.  The  papers  were  first  returned  to  us  with  the  remark 
that  it  was  outlawed,  as  per  circular  No.  164  of  The  United  States  Rail- 
road Administration  dated  March  8,  1922.  To  this  we  replied  after 
receiving  an  interpretation  of  this  circular  from  the  Interstate  Commerce 
Commission,  in  which  we  were  advised  that  Circular  164  did  not  apply  to 
complaints  based  on  violation  of  the  laws  of  Canada. 

"  We  at  this  time  referred  this  claim  to  you  on  account  of  receiving 
various  refusals  from  the  other  railroads  on  claims  filed,  it  developed  a 
controversy  in  which  your  Commission  decided  to  call  same  for  a  hearing 
at  this  sitting. 

"  As  regards  the  time  limit  mentioned  above,  I  feel  that  we  have 
satisfied  the  railroads  that  our  claims  are  legal  in  so  far  as  filing  within 
the  period  provided  by  the  laws  of  Canada  are  concerned,  for  the  simple 
reason  that  these  charges  were  collected  in  Canada  and  coupled  with  the 
fact  that  the  railroads  are  working  under  Canadian  charter — Canadian 
laws  must  govern. 

"  The  issue  to  be  decided,  therefore,  is  the  legal  rate  to  be  applied 
between  Minnesota  Transfer  or  Duluth  to  points  in  Western  Canada — 
between  June  25,  1918,  to  August  12,  1918,  to  February  1,  1919. 
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"  On  January  15,  1918,  General  Order  No.  212  of  The  Board  of  Rail- 
way Commissioners  for  Canada  was  issued  granting  a  15  per  cent  hori- 
zontal increase,  and  became  effective  on  International  rates  April  15. 
1918— as  per  C.N.R.  Tariff  W-2000,  C.R.C.-W.1092,  effective  June  25^ 
1918,  under  General  Order  No.  28  of  the  Director  General  United  States 
Railroad  Administration,  dated  May  25,  1918,  a  horizontal  increase  of  25 
per  cent  was  granted  to  The  United  States  roads;  and  the  interested 
carriers  in  the  territory  mentioned,  using  as  their  authority  special  per- 
missions 75  and  76— See  Special  Suplement  to  C.N.R.  Tariff  W.2000— 
C.R.C. — W.1092 — again  increased  the  rates  in  question  25  per  cent. 

"  We  contend  that  Special  Permissions  75  and  76  were  not  intended 
to  apply  to  the  above  territory, — but  were  intended  to  apply  to  rates 
from  United  States  points  to  points  in  Eastern  Canada  as  far  west  as 
Fort  William,  governed  by  official  classification  and  set  by  the  Inter- 
state Commerce  Commission  in  the  same  way  that  Canadian  classification 
governs  over  the  territory  in  question.  Again,  we  find  that  Special  Per- 
mission No.  75  is  addressed  to  C.  C.  McCain,  Trunk  Line  Association,  New 
York  city — and  as  such  applies  to  Trunk  Line  territory  only,  and  not  the 
territory  in  question.  Again,  Special  Permission  76  gives  authority  to 
increase  rates  from  Canadian  points  to  United  States  points,  or  movement 
in  reverse  direction  to  that  contained  in  Director  General's  Order  No.  28; 
and  in  addition  makes  special  mention  of  the  movement  of  lumber  from 
points  in  Eastern  Canada  to  points  in  United  States.  Therefore,  these 
rates  were  applied  without  authority  from  your  Board. 

"On  July  27,  1918,  under  Order  in  Council  P.C.  1863,  effective 
August  12,  1918— see  Volume  8,  No.  10— dated  August  3,  1918,  Judgments 
Orders,  etc.,  of  the  Board  of  Railway  Commissioners  for  Canada  for 
territory  west  of  Fort  William:  The  Order  reads  'That  All  Class  Rates 
shall  be  increased  25  per  cent,  calculated  on  the  tariffs  in  force  prior  to 
March  15,  1918;  the  increase  since  allowed  by  the  Board  of  Railwaiy 
Commissioners  for  Canada  to  be  disallowed.'  This  is  followed  by  a  list 
showing  actual  increases  to  be  made  on  certain  commodities,  and  in 
section  '  B  '  of  the  above  order  Commodity  Rates  are  further  referred  to 
as  follows: — 

il  '  Commodity  Rates  not  included  in  the  foregoing  list  shall  be 
increased  25  per  cent  calculated  on  the  tariffs  in  effect  prior  to 
March  15,  1918,  and  the  increases  since  allowed  by  the  Board  of 
Railway  Commissioners  for  Canada  to  be  cancelled.' 

"  Therefore,  this  was  the  only  rate  authorized  to  cover  the  territory 
in  question  at  that  time. 

"  You  will  note  that  the  above  order  says  All  Class  and  Commodity 
Rates — it  does  not  pick  out  a  rate  here  and  there. 

"  Further,  the  railroads  acknowledged  their  error-  when  they  issued 
new  tariffs  to  comply  with  instructions  contained  in  P.C.  1863,  effective 
February  1,  1919— see  C.N.R.  Tariff  W.2200;  C.R.C.  1182. 

"  Again,  should  it  come  to  pass  that  your  Commission  rules  that 
Special  Permissions  75  and  76  granted  authority  for  the  25  per  cent 
increase  on  June  25,  1918,  these  orders  were  certainly  cancelled  by  P.C. 
1863,  effective  August  12,  1918,  as  it  specifically  states  that  All  Class 
and  Commodity  rates  shall  be  increased  25  per  cent  based  on  the  Tariffs 
in  force  prior  to  March  15,  1918;  and  that  all  increases  since  allowed  by 
the  Board  shall  be  cancelled. 

"  Therefore,  after  August  12,  1918,  these  Tariffs  were  in  effect  with- 
out authority, — and  the  orders  as  called  for  in  P.C.  1863  were  disobeyed 
between  August  12,  1918,  and  February  1,  1919." 
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The  submission  of  the  Midland  Railway  Company  of  Manitoba  upon  its 
preliminary  objection,  dated  November  7,  1923,  and  filed  November  13,  is 
as  follows: —  ;  -i';  •     \  9\ 

"  As  a  preliminary  point  the  railway  company  submits  that  the 
Board  has  no  power  to  entertain  the  application.  The  powers  of  the 
Board  are  not  as  wide  as  those  of  the  Interstate  Commerce  Commission, 
which  has  power  to  entertain  a  claim  and  make  an  order  for  restoration. 
No  such  power  is  given  to  our  Railway  Board  and  the  only  way  to  enforce 
payment  would  be  by  action. 

"  In  such  an  action  of  necessity  the  Court  would  have  to  interpret 
the  orders  of  the  Board  that  were  in  existence  at  the  time  the  transaction 
took  place  and  determine  whether  or  not  the  applicants  were  entitled  to 
make  a  claim.  If  either  party  to  that  litigation  asked  the  Court  to  accept 
the  opinion  of  the  Traffic  Officer  of  the  Board  or  even  of  the  Board  itself 
as  to  the  meaning  of  its  orders,  the  answer  of  the  Court  would  doubtless 
be  that  a  duty  was  cast  upon  it  to  come  to  its  own  conclusions  upon 
questions  of  law. 

"  In  view  of  the  foregoing  it  is  submitted  that  nothing  would  be 
gained  by  the  Board  in  discussing  a  purely  academic  question  " — 

to  which  the  applicant  company  replied  under  date  of  November  17,  1923,  as 
follows: — 

"  We  are  in  receipt  of  copy  of  submission  forwarded  to  the  Board 
from  Messrs.  Wilson  Hamilton  &  Company,  re  our  complaint  against  the 
Midland  Railway  Company  relative  to  correct  rate  in  effect  during  the 
period  of  June  25,  1918,  to  February  1,  1919,  on  movements  of  traffic 
from  Minnesota  Transfer  and  Duluth  to  points  in  Western  Canada. 

"  We  note  in  this  submission  that  they  discountenance  the  authority 
of  the  Board  in  stating  what  the  correct  rate  should  be.  If  the  Board 
has  not  the  authority  to  state  what  the  correct  interpretation  of  their 
orders  is,  there  is  no  one  in  our  mind  fitted  to  interpret  these  orders. 

u  In  support  of  the  above  we  would  refer  you  to  Mr.  Campbell's 
report,  file  No.  31214.19  in  February,  1923,  and  order  No.  33407  of  the 
Board  March  3,  1923,  in  which  a  similar  decision  is  given  as  regards  the 
application  of  rates. 

"  As  regards  the  power  of  reparation  which  is  no  doubt  meant  in 
the  first  paragraph  of  the  Submission  referred  to,  we  are  not  asking  the 
Board  to  order  the  railway  company  to  refund  any  amount  to  us,  but  only 
asking  for  a  correct  interpretation  of  the  orders  of  the  Board  referred  to, 
between  the  times  mentioned  as  covered  by  our  correspondence." 

The  matter  was  set  down  for  hearing  at  the  sittings  of  the  Board  at  Winni- 
peg on  December  10,  1923,  to  enable  the  parties  concerned  to  speak  to  the 
question  of  jurisdiction.  Mr.  J.  F.  Waller  (counsel)  and  Mr.  H.  J.  Loney  (traffic 
manager)  appeared  for  the  applicant  company,  and  Mr.  C.  P.  Wilson,  K.C.,  for 
the  Midland  Railway  Company. 


ORAL  JUDGMENT 
delivered  by  the  Chief  Commissioner  at  the  conclusion  of  the  argument. 

Section  338  provides:  "When  traffic  is  to  pass  over  any  continuous  route 
from  a  point  in  Canada  through  a  foreign  country  into  Canada,  or  from  any 
point  in  Canada  to  a  foreign  country,  and  such  route  is  operated  by  two  or 
more  companies,  whether  Canadian  or  foreign,  the  several  companies  shall  file 
with  the  Board  a  joint  tariff  for  such  continuous  route." 
72214 
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The  next  is  section  339: — 

"  339.  As  respects  all  traffic  which  is  carried  from  any  point  in  a 
foreign  country  into  Canada,  or  from  a  foreign  country  through  Canada 
into  a  foreign  country  by  any  continuous  route  owned  or  operated  by  any 
two  or  more  companies,  whether  Canadian  or  foreign,  a  joint  tariff  for 
such  continuous  route  shall  be  duly  filed  with  the  Board." 

That  is  all  there  is  to  it.  We  have  no  power,  and  it  is  quite  reasonable  that 
we  should  not  have  any  power,  because  the  traffic  is  joint  traffic  with  the  United 
States.  There  is  no  jurisdiction  in  us  over  here,  and  we  would  certainly  resent  it 
if  the  Interstate  Commerce  Commission  extended  their  jurisdiction  into  Canada. 
They  are  asked  simply  to  file  their  rates,  and  if  they  are  not  disallowed  they  are 
legal  rates.  All  we  could  do  would  be  to  disallow  the  Canadian  end,  and  for 
the  time  being  that  would  be  the  end  of  that  transaction.  So  that  if  that  is  the 
point  upon  which  you  are  sticking,  I  have  no  hesitation  in  saying  that  we  have 
no  jurisdiction  to  fix  a  rate  beyond  the  boundary  line  between  Canada  and  the 
United  States. 

December  10,  1923. 


GENERAL  ORDER  NO.  388 

In  the  matter  of  the  consideration  of  the  question  of  a  uniform  rule  for  the 
application  of  mileage  rates  on  carload  freight  from  loading  sidings  when 
the  mileage  is  not  published. 

File  No.  8815.2 

Thursday,  the  20th  day  of  December,  A  D.  1923. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  Canadian  Pacific,  Cana- 
dian National,  Quebec  Central,  Quebec,  Montreal  and  Southern,  Dominion 
Atlantic,  Algoma  Central  &  Hudson  Bay,  Toronto,  Hamilton  &  Buffalo,  Great 
Northern,  Essex  Terminal,  Wabash,  Quebec  Oriental,  Atlantic,  Quebec  &  West- 
ern, Temiscouata,  Thousand  Islands,  Boston  &  Maine,  Central  Vermont,  Esqui- 
malt  &  Nanaimo,  Pere  Marquette,  and  Kettle  Valley  Railway  Companies,  the 
Rutland,  Michigan  Central,  Maine  Central,  and  New  York  Central  Railroad 
Companies,  the  Quebec  Railway,  Light  &  Power  Company,  International  Bridge 
&  Terminal  Company,  Cumberland  Railway  &  Coal  Company,  Maritime  Coal, 
Railway  &  Power  Company,  Limited,  Canadian  Manufacturers'  Association, 
and  the  United  Grain  Growers,  Limited, — 

The  Board  Orders:  That  all  railway  companies  subject  to  the  jurisdiction  of 
the  Board,  within  thirty  days  from  the  date  of  this  order, — 

(1)  Publish  an  amendment  to  their  Official  Distance  Tariffs  issued  in  com- 
pliance with  the  Order  of  the  Board  No.  5954,  dated  December  21,  1908,  adding 
thereto  a  rule  reading: 

"  In  computing  the  distance  governing  traffic  handled  under  mileage 
rates  from  loading  sidings  not  named  herein,  the  mileage  applicable  from 
the  nearest  station  thereto  shall  be  used." 
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(2)  Publish,  where  not  already  done,  the  following  clause  in  tariffs  naming 
mileage  rates: — 

"  In  computing  distance  rates  under  this  tariff,  distances  shown  in 

Official  Distance  Table  No  C.R.C.  No.  supplements 

thereto,  and  reissues  thereof,  will  apply." 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34640 

In  the  matter  of  the  complaint  of  residents  of  Les  Eboulements,  in  the  Province 
of  Quebec,  against  the  closing  of  the  station  at  Les  Eboulements  by  the 
Quebec  and  Saguenay  Railway  Company. 

File  No.  32559 

Thursday,  the  3rd  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  complaint  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  its  Chief 
Operating  Officer, — 

The  Board  orders:  That,  from  November  1  to  April  15  in  each  year,  the 
Canadian  National  Railway  Company  (Quebec  and  Saguenay  Railway  Com- 
pany) be,  and  it  is  hereby,  granted  leave  to  remove  its  station  agent  at  Les 
Eboulements,  in  the  province  of  Quebec,  subject  to  and  upon  the  condition  that 
a  caretaker  be  appointed  to  see  that  the  station  building  is  kept  clean,  and 
when  necessary  heated  and  lighted,  for  the  accommodation  of  passengers  on  the 
arrival  ;and  departure  of  trains,  and  to  take  care  of  L.C.L.  freight  and  express 
shipments. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34642 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  here- 
inafter called  the  "  applicant  company,"  under  Section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  its  branch  line 
of  railway  from  mileage  4-5  Piles  Subdivision,  to  the  premises  of  the  St. 
Maurice  Lime  Company  in  Lots  1+60,  462,  465,  and  593  of  the  Parish  of 
St.  Louis  de  France,  in  the  County  of  Champlain  and  Province  of  Quebec, 
a  distance  of  3-48  miles. 

File  No.  27167.25 

Monday,  the  7th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  con- 
curred in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby, 
authorized  to  open  for  the  carriage  of  traffic  its  branch  line  of  railway  from 
mileage  4-5  Piles  Subdivision,  to  the  premises  of  the  St.  Maurice  Lime  Com- 
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pany  in  lots  460,  462,  465,  and  593  of  the  parish  of  St.  Louis  de  France,  in  the 
county  of  Champlain  and  province  of  Quebec,  a  distance  of  3-48  miles:  Pro- 
vided the  speed  of  trains  does  not  exceed  a  rate  of  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  387 

In  the  matter  of  the  General  Order  of  the  Board  No.  378,  dated  April  13,  1923, 
amending  the  Uniform  Rules  Governing  the  Determination  of  Visual 
Acuity,  Colour  Perception,  and  Hearing  of  Railway  Employees,  as  pre- 
scribed under  General  Order  No.  94,  dated  July  24,  1912. 

File  No.  1750.17 

Tuesday,  the  8th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Ccnnmissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  Pacific  Railway 
Company, — 

The  Board  orders:  That  the  said  General  Order  No.  378,  dated  April  13, 
1923,  be,  and  it  is  hereby,  amended  by  striking  out  the  word  "  not "  before  the 
words  "  less  than  20-70  "  in  clause  1  of  the  first  paragraph  of  the  order. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34686 

In  the  matter  of  the  Order  of  the  Board  No.  34595,  dated  December  24,  1923, 
authorizing  the  Canadian  National  Railway  Company  to  open  for  the 
carriage  of  traffic  the  Long  Lake  Cut-off  between  Long  Lac  and  Nakina, 
in  the  Province  of  Ontario. 

File  No.  9188.166 

Satlrday,  the  19th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  railway  company,  and  the  report 
of  a  divisional  engineer  of  the  Board, — 

It  is  ordered:  That  the  said  Order  No.  34595,  dated  December  24,  1923,  be, 
and  it  is  hereby,  amended  by  striking  out  the  figures  "  24  9  "  before  the  word 
"  miles,"  in  the  fourth  line  of  the  operative  part  of  the  order,  and  substituting 
therefor  the  figures  "  30  66." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  34676 

In  the  matter  of  the  application  of  the  Nipissing  Central  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the 
Railway  Act,  1919,  for  approval  of  the  location  and  detail  plans  of  its 
station  and  freight  shed  at  Kirkland  Lake,  'on  the  Swastika-Wendigo 
Lake  Branch,  in  the  Province  of  Ontario,  on  file  with  the  Board  under 
file  No.  llOi4.ll. 

Wednesday,  the  16th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  township  of 
Teck  consenting;  and  upon  the  report  and  recommendation  of  its  Chief  Operat- 
ing Officer, — 

The  Board  orders:  That  the  location  and  detail  plans,  C-164  and  C-162, 
dated  respectively  November  21  and  November  16,  1923,  showing  the  applicant 
company's  proposed  station  and  freight  shed  at  Kirkland  Lake,  on  the  Swastika- 
Wendigo  Lake  Branch,  in  the  province  of  Ontario,  on  file  with  the  Board  under 
file  No.  11014.11,  be,  and  they  are  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Corporation  of-  the  City  of  Kitchener,  for  leave  to  construct 
a  highway  across  the  Grand  River  Railway,  by  the  extension  of  Tuerk 
(now  Park)  Street,  to  unite  ivith  a  proposed  Street  within  Victoria  Park. 

File  29690-7 

Application  of  the  Corporation  of  the  City  of  Kitchener,  for  leave  to  construct  a 
highway  across  the  Grand  River  Railway  by  the  extension  of  Henry  Street 
to  unite  with  a  proposed  street  within  Victoria  Park. 

File  29690- 8 

JUDGMENT 

Commissioner  Boyce: 

These  applications  are  for  leave  to  construct  Henry  street  and  Park  street 
(formerly  Tuerk  street)  respectively,  as  extended  by  municipal  by-law  of  the 
city  of  Kitchener,  No.  1669,  across  the  tracks  of  the  Grand  River  Railway, 
in  the  city  of  Kitchener.  The  applications  are  made  with  the  object  of  giving 
additional  communication  between  Victoria  Park  and  its  driveways  and  part 
of  the  city  lying  to  the  north  and  west  thereof,  which,  it  is  claimed  by  the  city, 
will  relieve  King  street  of  considerable  traffic.  The  plans  filed  show  the  reason- 
ableness of  the  application  in  that  respect,  but  having  regard  to  the  inexpediency 
of  multiplying  railway  crossings  to  the  public  danger,  and  in  view  of  the  fact 
that  Theresa  street  is  already  opened,  I  agree  with  the  recommendation  of  the 
Assistant  Chief  Engineer  of  the  Board  that  one  crossing  only  should  be  per- 
mitted. The  railway  company  objects  to  two  crossings  so  close  to  an  existing 
crossing,  and  this  objection  is  one  to  which  the  Board  ought  to  give  weight.  In 
the  present  case,  however,  I  think  the  situation  is  such  that  it  would  be  only 
reasonable  that  greater  means  of  access  to  Victoria  Park  and  its  driveways  be 
afforded  to  the  public  from  the  other  part  of  the  city,  and  as  the  traffic  on  this 
part  of  the  railway  is  comparatively  light,  being  to  and  from  a  local  freight 
yard  and  several  industries,  with  comparatively  few  train  movements  per  day, 
one  more  crossing  would  not  create  any  such  serious  menace  to  public  safety 
as  would  not  be  off-set  by  the  exigencies  of  public  convenience  of  access  to  the 
park  and  driveways  upon  which  large  sums  have  been  spent  by  the  city. 

In  considering  which  of  these  streets — Henry  street  or  Park  street—it  would 
be  most  desirable  to  open  up  across  the  railway,  I  also  agree  with  the  Assistant 
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Chief  Engineer  in  his  recommendation  in  favour  of  Park  street,  because  Park 
street  is  a  through  street  and  carrying  it  across  to  the  Park  driveway  would 
relieve  congestion  elsewhere,  and  if  the  city  opens  a  street  between  Park  and 
Henry  streets  parallel  to  the  railway  on  the  north  side  thereof,  and  Park  street 
is  carried  across  the  railway  to  connect  with  the  Park  driveway,  the  public 
convenience  will  be  fairly  well  served.  The  city  consents  to  this  arrangement, 
and  I  think  order  should  go  permitting  the  carrying  of  Park  street,  as  shewn 
on  plan,  across  the  railway,  to  connect  with  the  Park  driveway,  when,  and  upon 
condition  that,  the  city  of  Kitchener  shall,  in  due  form,  provide  and  open  a 
street,  parallel  and  adjacent  to  the  railway  on  the  northerly  side  thereof,  con- 
necting Park  street  with  Henry  street.  When  that  connection  is  ready  for 
traffic  Park  street  may  be  carried  across  the  railway  by  a  standard  crossing  at 
grade.  All  cost  of  construction  and  maintenance  of  such  crossing  to  be  borne 
and  paid  by  the  applicant. 

The  application,  as  regards  Henry  street  will,  therefore,  be  unnecessary  and 
will  be  dismissed. 

Ottawa,  January  17,  1924.  . 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean  and 
Commissioners  Lawrence  and  Oliver  concurred. 


Application  on  behalf  of  the  Grande  Prairie  Board  of  Trade,  the  Grande  Prairie 
Municipality  and  residents  of  Grande  Prairie,  Alberta,  for  a  substantial 
reduction  of  the  freight  and  passenger  rates  now  charged  by  the  Cana- 
dian Pacific  Railway  Company,  the  Edmonton,  Dunvegan  and  British 
Columbia  Railway  Company  and  the  Central  Canada  Railway  Company, 
or  one  or  other  of  them,  in  respect  of  freight  and  passenger  traffic  originat- 
ing on  or  destined  to,  or  consigned  from,  or  arising  between  points  on  the 
Edmonton,  Dunvegan  and  British  Columbia  Railway  and  the  Central 
Canada  Railway,  so  as  to  place  the  producers,  merchants  and  other 
persons  resident  in  the  territory  affected,  on  as  favourable  a  basis  as  other 
agricultural  communities  in  Western  Canada. 

File  No.  30186.1 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

In  this  case  the  applicants  make  two  principal  requests:  (1)  that  the 
Mountain  Scale  of  Rates,  so  called,  should  be  abolished  and  the  Prairie  Scale 
substituted  therefor;  (2)  that  the  Crowsnest  Pass  Rates  on  Grain  and  Grain 
Products  be  extended  to  cover  the  lines  of  the  Edmonton,  Dunvegan  and  British 
Columbia  and  Central  Canada  Railway. 

When  the  railway  was  opened  for  traffic  early  in  1915  a  provisional  judg- 
ment was  rendered  by  the  Board  granting  the  Edmonton,  Dunvegan  and  British 
Columbia  Railway  Company  the  right  to  charge  what  is  known  as  the  "  Moun- 
tain "  Scale  of  Rates,  not  because  the  railway  passes  through  a  mountainous 
territory,  but  in  order  that  sufficient  revenue  might  be  provided  to  properly 
operate  the  railway. 

Early  in  the  year  1920  an  application  was  launched  by  the  Edmonton,  Dun- 
vegan and  British  Columbia  Railway  Company  for  an  increase  of  50  per  cent  in 
the  freight  and  passenger  rates.  This  request,  however,  was  not  granted,  but  in 
the  month  of  September  of  that  year,  the  company  was  granted  the  same  increase 
on  the  then  existing  scale  of  rates  as  was  granted  to  the  other  railway  com- 
panies in  Canada  by  General  Order  No.  308,  viz.,  a  35  per  cent  increase  from 
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the  13th  of  September  until  the  31st  of  December  and  30  per  cent  increase  there- 
after; and  every  reduction  since  that  date  has  applied  to  the  rates  on  this 
railway  the  same  as  it  has  to  other  railways  in  Canada,  viz.,  a  5  per  cent  reduc- 
tion effective  the  1st  day  of  January,  1921,  then  a  10  per  cent  reduction 
effective  the  1st  day  of  December,  1921,  and  various  reductions  on  what  are 
known  as  "  Basic  Commodities,"  effective  on  the  1st  day  of  August,  1922.  In 
addition  to  this,  in  the  month  of  July,  1922,  when  the  Crowsnest  Rates  became 
effective  generally  in  Western  Canada,  the  Canadian  Pacific  Railway  Company 
voluntarily  made  very  substantial  reductions  in  the  grain  rates  on  this  railway. 

The  road  was  financed  by  a  guarantee  of  bonds  by  the  province  of  Alberta 
of  $20,000  per  mile,  plus  a  large  amount  of  money  invested  therein  by  the  pro- 
moter and  owner,  Mr.  J.  D.  McArthur,  and  we  found  in  the  spring  of  1920  that 
the  road  had  reached  the  position  where  it  seemed  that  operation  must  cease; 
and  it  looked  as  though  the  grain  then  in  the  country  would  not  be  able  to  be 
marketed.  This  Board,  therefore,  took  the  matter  in  hand  and  directed  the 
Canadian  Pacific  and  Canadian  National  Railway  Companies  to  furnish  suffi- 
cient motive  power  and  cars  to  handle  the  crop,  and  also  to  take  charge  of  the 
operation.  All  of  which  was  done  and,  fortunately,  most  of* the  crop  was 
brought  out  before  the  frost  came  out  of  the  ground,  and  both  the  Government 
of  Alberta  and  Mr.  McArthur,  realizing  that  they  could  go  no  further,  entered 
into  a  contract  with  the  Canadian  Pacific  Railway  Company,  by  which  the 
latter  agreed  to  operate  the  road  for  a  term  of  five  years,  from  the  1st  day  of 
July,  1920,  with  the  right  of  purchasing  the  same  at  the  expiration  thereof,  also 
certain  conditions  as  to  payment  to  and  by  the  company.  The  province  of 
Alberta  agreed  to  advance  the  sum  of  $2,500,000  for  the  purpose  of  putting  the 
road  in  operating  condition,  which  they  did,  the  result  being  that  while  the  road 
is  not  up  to  main  line  standard,  yet  it  is  quite  possible  to  operate  trains  and 
carry  on  the  business  of  the  country. 

The  Canadian  Pacific  Railway  Company  furnished  this  Board  with  monthly 
traffic  returns  since  they  took  charge  of  the  property,  which  show  operating 
deficits  as  follows: — 


thus  making  a  total  deficit  in  operation  alone,  up  to  the  end  of  December  last, 
of  $2,671,650.01. 

It  was  alleged  in  the  application  that  the  Deputy  Minister  of  Railways  of 
Alberta  had  contended  that  the  Canadian  Pacific  Railway  Company  were  charg- 
ing too  much  to  the  Edmonton,  Dunvegan  and  British  Columbia  and  Central 
Canada  Railway  in  the  matter  of  expenditures,  thereby  making  it  appear  that 
the  lines  were  unprofitable  and  indicating  the  necessity  of  an  examination  before 
accepting  these  figures  as  being  correct.  The  Deputy  Minister  of  Railways  for 
the  province  of  Alberta  was  present  at  the  hearing  at  Grande  Prairie,  supported 
by  able  counsel  in  the  person  of  Mr.  Ford,  K.C.,  when  every  opportunity  was 
given  to  substantiate  this  branch  of  the  application,  but  not  a  word  was  said, 
or  move  made  along  that  line,  and,  therefore,  I  am  compelled  to  accept  the 
figures  of  the  Canadian  Pacific  Railway  Company  as  being  correct. 

There  is  no  doubt  that  the  people  of  that  portion  of  Alberta  would  be  greatly 
benefited  by  a  reduction  in  railway  rates,  and  realizing  the  position  in  which 
this  Board  found  itself  when  we  consider  that  the  Canadian  Pacific  Railway 
Company  does  not  own  the  road,  may  never  own  it  and  are  simply  operating 


E.D.  and  Central 
B.C.  Ry.        Canada  Ry. 


1920 
1921. 
1922 
1923 


$     968,512  58  $     112,130  61 

1,051,618  42  161,103  55 

74,404  42  126,810  23 

73,674  15  103,396  05 


$  2,168,209  57   $     503,440  44 
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the  same  for  the  Government  of  Alberta  at  such  a  tremendous  loss,  we  felt  that, 
if  possible,  something  should  be  done  to  relieve  the  situation.  Mr.  Commissioner 
Lawrence  asked  Mr.  Ford  what  the  Government  of  Alberta  would  do  in  connec- 
tion with  the  reduction  of  the  rates,  to  which  Mr.  Ford  replied  as  follows :  "  I 
think  that  is  a  matter  that  would  have  to  be  considered  at  the  time  it  occurred, 
at  the  moment  I  am  supporting  the  application  of  the  Grande  Prairie  Board 
of  Trade  and  of  the  others  who  are  here."  Mr.  Commissioner  Lawrence  asked 
the  question  again  in  nearly  the  same  words  and  received  the  same  reply.  I 
then  asked  Mr.  Ford  what  the  province  of  Alberta  would  be  prepared  to  do 
at  the  present  time  in  order  to  relieve  the  situation,  to  which  Mr.  Ford  replied: 
"  I  am  not  prepared  to  say,"  and  when  asked  the  second  time  gave  the  same 
answer,  but  he  would  state  that  the  province  was  supporting  the  application. 
Before  leaving  Grande  Prairie,  I  asked  Mr.  Lanigan,  representing  the  Canadian 
Pacific  Railway,  what  they  were  prepared  to  do  and  within  the  past  week  they 
have  filed  rates  showing  a  reduction  of  from  5  to  2\  cents  per  hundred  pounds 
from  these  points  as  appears  below. 

Very  little  evidence  was  given  at  the  hearing  in  support  of  that  phase  of 
the  application  asking  for  a  reduction  of  Mountain  Rates  and  practically  the 
whole  case  was  devoted  towards  a  reduction  in  the  rates  on  grain  which  after 
all,  in  my  opinion,  is  the  really  important  matter  to  the  people  of  that  portion 
of  Canada. 

The  following  table  gives  the  rates  on  grain  from  the  principal  shipping 
points  from  the  opening  of  the  road  down  to  the  present  time  and  it  will  be 
seen  that  while  the  rates  are  not  as  low  as  the  Crowsnest  basis  would  place  them, 
yet  they  are  only  1  cent  to  2  cents  per  100  pounds  higher  than  they  were  when 
the  road  was  opened  and  that  was  before  there  had  been  any  increase  in  grain 
rates  in  Western  Canada. 

According  to  the  table  below,  the  Canadian  Pacific  Railway  has  since  the 
application,  filed  rates  effective  the  19th  instant,  by  which  the  rate  from  Grande 
Prairie  to  Fort  William  has  been  reduced  5  cents  per  100  pounds,  Clairmont  and 
Sexsmith  4^  cents,  Spirit  River  and  Berwyn  4  cents  and  Peace  River  2  cents. 

STATEMENT  SHOWING  RATES  FIRST  ESTABLISHED,  AND  SUBSEQUENT  CHANGES, 
ON  GRAIN,  CARLOADS,  FROM  VARIOUS  POINTS  IN  PEACE  RIVER  DISTRICT  TO 
FORT  WILLIAM,  ONT. 

Rates  in  Cents  per  100  lbs. 


Sept. 

March 

August 

Sept. 

Jan. 

Dec. 

Sept. 

Pro- 

From 

16 

28 

24 

13 

1 

1 

1 

posed 

1916 

1918 

1918 

1920 

1921 

1921 

1922 

43 

45 

49 

66 

63| 

59 

49 

44 

42 

44 

48 

65 

57| 

m 

43 

42 

44 

48 

65 

62* 

57£ 

47| 

43 

41 

43 

47 

63£ 

61 

56| 

46| 

42* 

t56| 

46| 

42* 

Peace  River  

*39 

41 

45 

61 

54 

44 

42 

*Rate  first  became  effective  Feb.  1,  1917. 
fRate  first  became  effective  Jan.  5,  1922. 


If  the  province  of  Alberta,  who  is  the  real  owner  of  the  road,  could  have 
seen  its  way  clear  to  have  made  even  as  much  concession  as  the  Canadian 
Pacific  Railway  Company  has  done,  it  would  have  brought  the  rates  very 
nearly  to  the  Crowsnest  basis,  but  I  realize  it  is  under  no  legal  liability  to  do  so 
and,  therefore,  we  must  treat  the  case  as  we  find  it  before  us  to-day. 

I  am  compelled  to  take  the  same  stand  in  this  case  as  I  took  in  the  judgment 
on  the  reduction  of  rates  to  Vancouver  for  export,  viz.,  that  as  the  Crowsnest 
rate,  so-called,  is  the  result  of  special  legislation  passed  twenty-seven  years  ago, 
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under  conditions  entirely  different  from  those  existing  to-day,  this  rate  is  no 
criterion  of  what  would  be  a  just  and  reasonable  rate  in  any  other  portion  of 
Canada  to-day  and,  therefore,  I  cannot  agree  to  adopting  it  as  the  rate  on 
these  two  roads,  because  the  financial  statements  clearly  show  the  impossibility 
of  making  such  reductions  and  carrying  out  the  provision  of  the  Railway  Act 
that  this  Board  shall  grant  just  and  reasonable  rates.  This  means  just  and 
reasonable  both  to  the  railway  company  and  the  public  and  I  fail  to  see  how 
it  could  be  considered  just  and  reasonable  to  the  railway  company  in  view  of 
the  tremendous  deficits  which  it  is  paying  in  order  to  carry  on  the  road  under 
the  contract  with  the  Alberta  Government,  to  compel  it  to  add  another  hundred 
thousand  dollars,  at  least,  to  the  annual  deficit. 

The  same  conclusion  applies  to  the  other  part  of  the  case  with  respect  of 
Mountain  Rates  and,  for  these  reasons,  I  think  the  application  should  be 
dismissed. 

Ottawa,  January  17,  1924. 

Commissioner  Lawrence  concurred. 


Application  on  behalf  of  the  Grande  Prairie  Board  of  Trade,  the  Grande  Prairie 
Municipality  and  residents  of  Grande  Prairie,  Alberta,  for  a  substantial 
reduction  of  the  freight  and  passenger  rates  now  charged  by  the  Canadian 
Pacific  Railway  Company,  the  Edmonton,  Dunvegan  and  British  Columbia 
Railway  Company  and  the  Central  Canada  Railway  Company,  or  one  or 
other  of  them,  in  respect  of  freight  and  passenger  traffic  originating  on  or 
destined  to,  or  consigned  from,  or  arising  between  points  on  the  Edmonton, 
Dunvegan  and  British  Columbia  Railway  and  the  Central  Canada  Rail- 
way, so  as  to  place  the  producers,  merchants  and  other  persons  resident 
in  the  territory  affected  on  as  favourable  a  basis  as  other  agricultural 
communities  in  Western  Canada. 

File  30186  1 

Heard  at  Grande  Prairie  City,  November  21,  1923. 

Commissioner  Oliver: 

In  this  case  the  Board  is  asked  to  consider  the  application  of  the  Grande 
Prairie  Board  of  Trade,  Grande  Prairie  Municipality  and  Associated  Boards  of 
Trade  and  municipalities  of  the  Peace  River  country,  served  by  the  Edmonton, 
Dunvegan  and  British  Columbia  and  Central  Canada  Railways,  now  operated 
under  lease  by  the  Canadian  Pacific  Railway  Company,  for  such  reduction  of 
the  freight  and  passenger  rates  as  would  place  the  producers,  merchants  and 
other  persons  resident  in  the  territory  affected  on  as  favourable  a  basis  as  other 
agricultural  communities  in  Western  Canada. 

Counsel  for  the  applicants,  Mr.  J.  H.  Sissons,  limited  the  application  to 
two  points: — 

(1)  A  lower  through  rate  on  grain  to  Fort  William  and  to  Vancouver,  on 
a  basis  of  the  rate  from  Edmonton  and  prairie  points  to  those  ports; 

(2)  That  the  Mountain  Scale  of  rates  as  applied  to  the  Edmonton,  Dun- 
vegan and  British  Columbia  and  Central  Canada  Railways  be  abolished  and 
that  the  Prairie  Scale  be  applied  both  on  class  rates  and  on  passenger  traffic. 

In  support  of  the  application  as  presented  by  him,  Mr.  Sissons  argued: — 
(1)  That  the  Peace  River  country  was  being  grossly  and  unjustly  discrim- 
inated against  in  the  matter  of  rates; 
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(2)  That  the  conditions  under  which  the  application  of  the  present  rates 
were  approved  by  the  Board  no  longer  exist,  and  that  lower  rates  are  justified 
by  these  changed  conditions; 

(3)  That  the  present  rates  are  prohibitive,  are  retarding  settlement,  are 
forcing  the  settlers  to  leave  and  are  depressing  production  and  tonnage. 

(4)  That  a  fair  reduction  of  rates  would  result  in  increased  tonnage  for 
the  railway. 

The  province  of  Alberta,  owner  of  the  railways  whose  rates  were  in  ques- 
tion, was  represented  by  the  Deputy  Minister  of  Railways,  Mr.  John  Callaghan, 
and  by  Mr.  Frank  Ford,  K.C.,  as  counsel.  The  province  joined  in  the  applica- 
tion for  reduced  rates,  as  made  by  Mr.  Sissons  for  the  Grande  Prairie  Board 
of  Trade  and  associated  organizations. 

The  Canadian  Pacific  Railway  Company  was  represented  by  Mr.  W.  B. 
Lanigan,  General  Freight  Traffic  Manager,  who  opposed  the  application,  con- 
tending:— 

(1)  That  the  Edmonton,  Dunvegan  and  British  Columbia  and  Central 
Canada  Railways  were  not  a  part  of  the  Canadian  Pacific  Railway  system; 
that  they  were  only  held  under  a  lease  that  would  expire  in  a  year  and  a  half 
and  that,  therefore,  they  were  entitled  to  rates  based  on  operating  costs; 

(2)  That  the  operating  costs  were  greater  than  the  earnings  at  present 
rates,  and  that,  therefore,  the  rates  should  not  be  reduced. 

A  large  amount  of  evidence  was  submitted  which  fully  supported  the 
assertions  as  to  matters  of  fact  made  by  Mr.  Sissons  in  his  statement  of  the 
case  for  the  applicants. 

The  assertion  by  Mr.  Lanigan,  representing  the  Canadian  Pacific  Railway 
Company,  that  present  costs  of  operation  were  greater  than  present  earnings  was 
not  disputed. 

For  convenience  the  four  points  argued  by  Mr.  Sissons  may  be  considered 
separately: — 

No.  (1)  Discrimination 

Grain  rates  compared: — 


Distances 
Miles 

Rates  per 
100  lbs. 

Wheat  rates 
per  bushel 

Edmonton  to  Fort  William  (C.P.R.)  

Grande  Prairie  to  Fort  William  (C.P.R.)  

(Rate  at  date  of  hearing)  

1,268 
1,680 

26  cts. 

49  cts. 
43  cts. 

34fcts 

15-6  cts. 

29-4  cts. 
25-8  cts. 

20-7  cts. 

(Rate  of  Jan.  29,  1924)  

Grande  Prairie  to  Fort  William — 

(At  Edmonton  to  Fort  William  rate  per  ton  per  mile)  

Distances 
Miles 

Rates  per 
100  lbs. 

Wheat  rates 
per  bushel 

836 
1,248 

22|  cts 

43  " 

39|  " 

33  " 

13-5cts. 

2,5-8  " 
23-7  " 

19-8  " 

(Rate  at  date  of  hearing)  

(Rate  of  Jan.  29,  1924)  

Grande  Prairie  to  Vancouver — 

(At  Edmonton  to  Vancouver  rate  per  ton  per  mile)  

As  to  operating  costs: 

It  does  not  seem  that  the  difference  in  per  mile  rates  from  Edmonton  north- 
westward to  Grande  Prairie,  and  from  Edmonton  eastward  to  Fort  William  or 
westward  to  Vancouver,  is  warranted  by  the  difference  in  operating  costs  so  far 


279 


as  the  gradients  are  concerned.  The  grade  against  eastbound  traffic  from 
Grande  Prairie  to  Edmonton  does  not  exceed  one-half  of  one  per  cent,  except 
for  a  short  distance  in  crossing  the  Saddle  mountains  between  Grande  Prairie 
and  Spirit  River,  where  there  is  a  one  per  cent  rise,  and  again  in  leaving  the 
Smoky  river,  where  there  is  a  rise  of  1-3  per  cent,  for  a  distance  of  about  ten 
miles.  There  is  also  a  grade  of  2-4  per  cent  in  rising  out  of  the  valley  of  the 
Peace  on  the  Central  Canada  between  Berwyn  and  McLennan.  These  three 
are  the  only  exceptions  to  the  grade  of  one-half  of  one  per  cent  against  east- 
bound  grain  traffic  on  four  hundred  and  seventy-five  miles  of  railway  line. 

Class  rates  would  apply  chiefly  to  westbound  traffic.  On  the  Edmonton, 
Dunvegan  and  British  Columbia  line  the  exceptional  grades  to  be  overcome  by 
westbound  traffic  to  Grande  Prairie  are  also  at  the  Saddle  mountains  and  the 
Smoky,  and  are  the  same  as  those  against  eastbound  traffic.  At  Peace  River, 
on  the  Central  Canada,  the  grade  against  westbound  traffic  is  2-2  per  cent  in 
rising  out  of  the  valley.  The  general  grade  westbound  is  the  same  as  eastbound, 
one  half  of  one  per  cent. 

As  a  matter  of  comparison: 

On  the  Calgary  and  Edmonton  Railway  there  are  a  number  of  one  per 
cent  grades  against  southbound  traffic,  and  in  some  cases  there  are  grades  of 
over  one  per  cent.  The  summit  at  Crossfield,  between  Calgary  and  Edmonton, 
is  1,429  feet  higher  than  Edmonton.  On  the  Edmonton,  Dunvegan  and  British 
Columbia  between  Edmonton  and  the  Smoky  river,  the  summit  near  McLennan 
is  only  777  feet  higher  than  the  Smoky  River  bridge,  which  is  the  lowest  point 
on  the  line. 

On  the  Winnipeg-Edmonton  line  of  the  Canadian  Pacific  Railway,  there  are 
many  one  per  cent  grades  against  eastbound  traffic.  Yorkton  subdivision  has  a 
gradient  against  eastbound  traffic  of  1-5  per  cent  for  3  miles,  and  of  1-72 
per  cent  for  one-fifth  of  a  mile. 

Export  grain  coming  over  the  Edmonton,  Dunvegan  and  British  Columbia 
Railway  would  have  to  reach  Vancouver  over  the  Calgary  and  Edmonton  line, 
or  Fort  William  over  the  Winnipeg-Edmonton  line. 

No.  (2)  Improved  Operating  Conditions  Warrant  Equalization  of  Rates 

Mr.  Sissons  quoted  the  interim  judgment  of  Chief  Commissioner  Sir  Henry 
Drayton,  of  March  26,  1915,  re  the  Edmonton,  Dunvegan  and  British  Columbia 
Railway.    Sir  Henry  said: — 

"  There  is  of  course  no  room  for  the  contention  that,  as  a  matter  of 
fact,  the  railway  is  constructed  in  mountainous  territory 

He  further  said: — 

"  Under  the  particular  circumstances  of  the  case  and  in  view  of  Mr. 
McDonald's  claims,  I  think  that  the  tariffs  (Mountain  Rates)  filed, 
should  be  approved  with  the  qualification  that  such  approval  does  not 
bind  the  Board  in  the  slightest  as  to  the  reasonableness  of  the  charges. 
The  approval  will  also  be  merely  temporary." 

At  that  time  the  road  was  only  under  construction,  and  the  rails  had  not 
yet  reached  the  grain  producing  areas  of  the  Peace  River  country. 

In  a  further  decision  dated  August  2  of  the  same  year  (construction  having 
by  that  time  advanced  considerably),  certain  important  exceptions  were  made 
to  the  interim  rates  allowed  in  March.  Special  commodity  rates  based  on  the 
"  Prairie  Scale  ",  applying  locally  on  grain,  forest  products,  dairy  and  packing 
house  products,  vegetables,  live  stock,  hay,  straw,  coal,  cordwood  and  building 
material,  were  established  by  order  of  the  Board. 
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The  Chief  Commissioner  then  said:— 

"  The  company  has  also  filed  a  proper  and  appropriate  distributing 
tariff  on  general  merchandise,  applying  from  Edmonton,  the  rates  in  this 
case,  however,  being  scaled  down  from  the  '  Mountain  Scale  V 

The  judgment  of  March  26  concludes: — 

"  The  rates  now  allowed  cannot  be  in  any  way  looked  upon  as  possible 
of  any  general  application;  they  are  only  allowed  in  view  of  the  fact  that 
the  railway  is  a  colonization  road;  has  but  little  developed  traffic,  and  in 
effect  bears  to  the  transcontinental  system  the  relation  of  a  branch  line." 

The  rails  of  the  Edmonton,  Dunvegan  and  British  Columbia  Railway  did 
not  reach  Grande  Prairie  city  until  the  spring  of  1916,  and  the  Central  Canada 
did  not  reach  Peace  River  until  the  late  fall  of  that  year,  so  that  at.  the  time 
of  these  decisions,  the  Commission  was  dealing  with  a  road  still  far  from 
completion. 

The  continuance  of  war  conditions  brought  the  railway  after  completion 
into  such  financial  difficulties  that  the  original  company  could  not  keep  it  in 
a  fit  state  for  traffic.  In  1920  the  Provincial  Government  assumed  the  owner- 
ship and  leased  it  to  the  Canadian  Pacific  Railway  for  operation  during  a  period 
of  five  years.  The  lease  contained  a  provision  that  the  Provincial  Government 
should  provide  a  sum  of  two  and  one-half  million  dollars  for  expenditure  by 
the  Canadian  Pacific  Railway  Company,  in  reconditioning  the  road.  The  money 
has  been  spent.  It  is  to  be  presumed  that  after  the  expenditure  has  been  made, 
the  railway  is  in  condition  to  carry  traffic  at  ordinary  rates.  No  evidence  was 
offered  that  such  is  not  the  case. 

After  the  lease  of  the  railway  to  the  Canadian  Pacific  Railway,  an  applica- 
tion was  made  to  the  Board  of  Railway  Commissioners  by  the  Edmonton, 
Dunvegan  and  British  Columbia  Railway  Company  (the  Provincial  Govern- 
ment of  that  date  had  then  become  owners  of  the  road),  for  a  50  per  cent 
increase  in  rates.  This  application  was  refused.  In  a  judgment  dated  Septem- 
ber 8,  1920,  Assistant  Chief  Commissioner  McLean  said: — 

"  The  placing  of  the  Edmonton,  Dunvegan  and  British  Columbia  on 
the  Mountain  Scale  was,  as  indicated  in  the  judgment  already  referred 
to,  a  temporary  measure.  Conditions  have  not,  however,  so  changed  as 
to  warrant  at  present  the  applying  of  the  1  Prairie  Scale '." 

In  a  judgment  of  December  20,  1920,  also  by  the  Assistant  Chief  Commis- 
sioner, the  following  occurs: — 

11  The  rates  of  the  Edmonton,  Dunvegan  and  British  Columbia  Rail- 
way, although  said  railway  is  located  in  prairie  territory  and  would,  there- 
fore normally  come  under  the  '  Prairie  Scale,'  were  at  the  time  of  the 
hearing,  on  the  '  Mountain  Scale.'  This  had  been  allowed  because  of  the 
conditions  in  which  the  company  found  itself.  The  Board's  judgment  of 
September  8,  1920,  allowed  -the  Mountain  Scale,  instituted  as  a  temporary 
measure,  to  be  continued,  it  being  stated  that  conditions  have  not  so 
changed  as  to  warrant  at  present  the  applying  of  the  Prairie  Scale 
instead  of  the  Mountain  Scale."  .  .  .  "  There  is  then,  in  fact,  included 
in  the  existing  rate  basis  of  the  Edmonton,  Dunvegan  and  British 
Columbia  an  exceptional  temporary  increase,  due  to  the  application  of 
the  Mountain  Scale." 

In  the  judgment  there  is  quoted  from  the  argument  of  the  counsel  for  the 
railway,  that  it  would  require  "  at  least  two  million  dollars  to  put  these  lines 
in  a  safe  operating  condition." 
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At  the  date  of  the  judgment  the  railway  had  passed  under  the  control  of 
the  Canadian  Pacific  Railway  Company  as  lessees,  and  the  process  of  recondi- 
tioning had  begun.  Presumably  because  of  that  fact,  the  Board  refused  to  allow 
the  application,  for  the  continuation  of  a  five  per  cent  temporary  increase  that 
had  been  granted  by  a  previous  judgment. 

The  judgments  of  September  8,  and  December  20,  1920,  were  rendered  when 
the  reconditioning  of  the  road  by  the  expenditure  of  Provincial  Government 
money  was  only  being  undertaken.  By  each  of  these  decisions,  the  previous 
assertion  of  the  temporary  character  of  the  then  existing  rates  is  reiterated.  It 
is  therefore  to  be  assumed  that,  as  high  rates  were  granted  and  maintained 
expressly  because  of  the  condition  of  the  roadbed,  as  then  existing,  now  that 
that  condition  has  been  remedied,  it  is  in  order  that  these  rates  should  be 
reduced  to  the  standard  generally  prevailing  in  the  West,  in  accordance  with 
the  terms  of  the  application. 

No.  (3)  Rates  Higher  than  the  Traffic  will  Bear 

A  large  number  of  witnesses  were  examined  on  this  point.  All  were  in  agree- 
ment that  at  present  Fort  William  prices  of  grain,  the  cost  of  transportation 
to  Fort  William  or  Vancouver  did  not  leave  a  sufficient  return  to  the  producer, 
and  that  because  of  such  poor  return,  population  and  production  were  decreas- 
ing— and  must  continue  to  decrease  until  either  world  prices  became  higher,  or 
transportation  costs  were  lowered. 

For  a  time  during  the  shipping  season  of  1920,  the  grain  rate,  Grande 
Prairie  to  Fort  William,  was  66  cents  per  100  pounds,  or  39-6  cents  per  bushel. 
For  the  shipping  months  of  September,  October  and  November  of  1920,  the 
average  price  of  No.  1  wheat  at  Fort  William  was  $2.36  per  bushel.  The 
average  sale  price  was  six  times  the  freight  rate.  During  the  shipping  season  of 
1923,  the  Fort  William  price  ranged  between  90  cents  and  $1  per  bushel.  Assum- 
ing an  average  price  of  96  cents,  the  recent  freight  rate  of  49  cents  per  100 
pounds — equal  to  29-4  cents  per  bushel  of  wheat — was  almost  one-third  of  the 
gross  sale  price.  Traffic  which  could  stand  a  transportation  charge  of  one-sixth 
of  the  market  value  of  the  commodity  carried,  might  not  be  able  to  stand  a 
charge  of  one-third  of  its  value. 

In  discussing  the  relationship  between  prices  and  freight  rates,  the  price 
of  No.  1  wheat  is  used  as  the  basis  of  comparison.  But  only,  part,  and  often  a 
comparatively  small  part,  of  a  wheat  crop  grades  No.  1.  A  crop  of  very  high 
quality  might  average  No.  2.  An  ordinary  crop  would  be  more  likely  to  aver- 
age No.  3.  There  is  usually  a  difference  in  value  of  three  cents  per 
bushel  between  No.  1  and  No.  2,  and  of  eight  cents  per  bushel  between 
No.  1  and  No.  3.  Lower  grades  are  at  still  lower  prices.  In  marketing  export 
grain  there  are  dealers'  or  handling  charges  which  must  be  paid  in  connection 
with  and  practically  forming,  so  far  as  the  farmer  is  concerned,  part  of  the 
transportation  charges.  These  are  from  2|  cents  a  bushel  in  the  case  of  carload 
shipments,  up  to  5  or  sometimes  even  10  cents  a  bushel,  where  wheat  is  sold 
by  the  wagon  load.  Assuming  an  average  price  of  96  cents  per  bushel  at  Fort 
William,  a  crop  that  averaged  No.  2  grade,  would  be  worth  93  cents  there; 
deduct  an  average  handling  charge  of  five  cents  per  bushel  and  a  freight  charge 
of  29-4  cents,  and  his  wheat  is  worth  58-6  cents  a  bushel  to  the  Grande  Prairie 
farmer  at  the  local  elevator.  Take  the  average  price  of  the  fall  of  1920 — $2.36 
per  bushel  Fort  William;  deduct  3  cents  to  bring  it  to  the  average  of  No.  2 
grade;  deduct  5  cents  handling  charges  and  39-6  cents  freight  rate  and  the 
Grande  Prairie  farmer's  wheat  was  then  worth  to  him  somewhat  over  $1.88  per 
bushel  at  the  local  elevator. 

In  1920  the  burden  of  a  39-6  cent  freight  rate  was  easily  borne  by  the 
producer,  because  it  left  him  $1.88  a  bushel;  but  the  burden  of  a  29-4  freight 
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rate  in  1923  is  exceedingly,  or  even  intolerably  burdensome  because  it  only 
leaves  him  58^  cents  per  bushel,  as  a  return  on  his  labour  and  investment. 

Because  the  traffic  could  bear  39-6  cent  freight  rate  in  1920,  at  then 
prevailing  prices,  is  no  evidence  that  it  can  bear  a  29  4  cent  rate  at  the  prices 
of  1923.  Rather  the  contrary,  because  if  $1.88  per  bushel  was  necessary  to 
successful  farming  in  1920,  it  is  not  to  be  supposed  that  58  cents  per  bushel 
will  pay  in  1923,  when  costs  generally  are  still  approximately  on  the  1920  level. 

The  rates  per  bushel  which  have  been  in  force  since  January  19,  1924,  are 
lower  than  those  in  force  when  the  hearing-  took  place,  and  to  which  the  fore- 
going comparisons  apply.  The  reductions  are:  From  Grande  Prairie,  3-6  cents; 
Clairmont  and  Sexsmith,  2-7  cents;  Spirit  River  and  Berwyn,  2-4  cents,  and 
Peace  River,  1-2  cents. 

No.  (4)  Decreased  Rates:  Increased  Earnings 

That  decreased  rates  would  mean  increased  earnings  can  only  be  actually 
proven  by  experience  but  inasmuch  as  it  has  been  established  that  high  rates 
mean  decreased  tonnage,  it  is  to  be  reasonably  inferred  that  adequately  decreased 
rates  would  mean  increased  tonnage.  If  tonnage  were  increased  in  sufficient 
volume  at  rates  found  profitable  elsewhere,  it  would  seem  that  there  must  be 
profit  to  the  railway  in  that  increase. 

The  difference  between  the  recent  Grande  Prairie-Fort  William  rate  and 
the  per  mile  rate  between  Edmonton  and  Fort  William  extended  to  Grande 
Prairie,  would  be  approximately  9  cents  per  bushel.  The  addition  of  9  cents 
to  the  value  of  each  bushel  of  wheat  and  of  4  cents  to  each  bushel  of  oats  would 
not  have  meant  much  during  the  high  prices  of  1919-20,  but  it  would  mean  a 
great  deal  if  added  to  the  prices  of  1923.  On  60-cent  wheat  it  would  mean  a 
15  per  cent  better  price  and  on  18-cent  oat<  an  additional  4  cents  would  mean 
over  20  per  cent  increase. 

It  was  amply  apparent  from  the  statements  of  witnesses  that  besides  the 
actual  financial  results  following  the  drop  in  the  prices  of  farm  products  which 
has  occurred  since  1*920,  there  is  a  feeling  of  discouragement  based  on  the 
realization  that  the  farmers  of  the  Peace  River  country  are  paying  higher  rates 
for  equal  railway  service  than  those  in  any  other  part  of  the  prairie  west.  Mr. 
Sissons  pointed  out  that  they  were  willing  to  accept  the  disadvantage  of  the 
longer  haul  to  the  Atlantic  until  that  condition  could  be  cured  by  the  shorter 
haul  to  the  Pacific,  but  they  had  never  contemplated  paying  a  higher  per  mile 
rate  for  a  greater  distance,  except  during  the  construction  period  of  the  railway. 

All  witnesses  agreed  that  the  moral  effect  of  removing  the  present  dis- 
crimination as  to  rates  per  mile  would  undoubtedly  have  important  results  in 
increasing  production,  to  the  benefit  of  the  railway  and  of  the  country  at  large, 
as  well  as  of  the  people  of  Peace  River. 

Provincial  Government — Owner  of  Railway 

The  fact  that  the  Provincial  Government  was  represented  at  the  hearing 
by  the  Provincial  Deputy  Minister  of  Railways  and  that  the  application  pre- 
sented by  Mr.  Sissons  was  explicitly  supported  by  the  counsel  for  the  province, 
Mr.  Ford,  clears  up  any  possible  question  as  to  the  ultimate  result  of  a  reduc- 
tion in  rates  on  the  operation  of  the  road.  The  province  owns  the  railway;  it 
is  under  lease  to  the  Canadian  Pacific  Railway  Company;  the  lease  expires  in 
a  year  and  a  half.  The  Canadian  Pacific  Railway  Company  holds  an  option 
to  purchase.  Should  the  railway  come  into  the  hands  of  the  province,  either  at 
the  expiry  of  the  lease  or  before  that  date,  the  province  would  be  bound  to  keep 
the  railway  in  operation.  Having  formally  joined  in  the  application  to  reduce 
the  rates,  the  Provincial  Government  would  be  morally  bound  to  give  rates  at 
least  as  low  as  those  contemplated  in  the  application.    In  the  contingency  of 
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the  Provincial  Government  operating  the  railway  and  failing  to  give  rates  such 
as  were  being  applied  for,  the  Railway  Commission  would  have  power  to  enforce 
the  moral  obligation. 

Canadian  Pacific  Railway  Company — Lessees 

Opposing  the  application,  Mr.  W.  B.  Lanigan,  for  the  Canadian  Pacific 
Company,  lessees  of  the  Edmonton,  Dunvegan  and  British  Columbia  and  the 
Central  Canada  Railways,  argued  that  the  only  subject  proper  for  considera- 
tion was  a  comparison  between  earnings  and  expenditures  of  the  railway;  and 
that  so  long  as  the  expenditures  were  greater  than  the  earnings,  as  they  are  at 
present,  there  was  no  warrant  for  a  decrease  in  rates.  Mr.  Lanigan's  point 
would  not  seem  to  have  been  well  taken. 

By  Act  of  Parliament  in  the  Session  of  1922,  grain  rates  on  the  Canadian 
Pacific  Railway  system  in  the  prairie  west  were  reduced  to  the  level  provided 
by  chapter  5  of  60-61  Victoria,  usually  spoken  of  as  the  "  Crowsnest  Pass 
Agreement."  Subsection  (e)  of  section  1  of  that  Act  provides, — 

"  That  there  shall  be  a  reduction  in  the  company's  present  rates  and 
tolls  on  grain  and  flour  from  all  points  on  its  main  line,  branches  or  con- 
nections west  of  Fort  William  and  Port  Arthur  and  all  points  east,  of 
three  cents  per  hundred  pounds." 

There  being  no  question  that  the  Edmonton,  Dunvegan  and  British 
Columbia  and  Central  Canada  Railways  are  under  lease  to  and  operated  as  a 
part  of  the  Canadian  Pacific  Railway  system  there  can  be  no  question  as  to  the 
application  of  the  "  Prairie  Scale  "  of  rates  on  grain  and  flour  brought  into  effect 
by  the  Act  of  1922  being  properly  applicable  to  those  railways. 

Seriously  adverse  gradients  or  a  roadbed  in  bad  condition  might  be  accepted 
as  reasons  for  not  applying  the  rates  now  prevailing  on  National,  as  well  as 
on  Canadian  Pacific  main  lines  and  branches  in  the  prairie  west,  until  these 
difficulties  were  remedied.  No  evidence  was  offered  at  the  Grande  Prairie 
hearing  to  suggest  either  of  these  conditions.  Indeed  all  the  facts,  as  already 
outlined,  would  seem  to  prove  the  contrary. 

As  to  figures  of  loss  on  operation:  The  Edmonton,  Dunvegan  and  British 
Columbia  Railway  is  operated  as  a  branch  and  a  feeder  of  the  Canadian  Pacific 
Railway  system.  There  are  many  branch  railways  throughout  the  prairie  west; 
it  is  not  probable  that  any  one  of  them  could  show  a  profit  on  separate  opera- 
tion. They  are  not  expected  to.  Their  function  is  to  collect  traffic  for  the  main 
line.  If  there  is  a  nominal  or  actual  loss  on  the  branch,  it  is  expected  to  be 
made  up  out  of  long  haul  main  line  earnings,  derived  from  the  traffic  which 
originated  on  or  for  the  branch.  Without  branches  the  main  line  could  not  be 
made  to  pay,  any  more  than  the  branch  could  make  a  profit  out  of  its  own  short 
haulage.  Branch  and  main  lines  are  a  mutual  necessity  to  profitable  operation. 
The  Canadian  Pacific  gets  the  benefit  of  the  long  main  line  haul  on  all  Peace 
River  business  through  its  lease  of  the  Edmonton,  Dunvegan  and  British 
Columbia  Railway.  Some  part  of  the  profit  on  that  haul  offsets  the  loss  on 
the  operation  of  the  branch.  Decrease  of  tonnage  on  the  branch  means  a  cor- 
responding decrease  of  earnings  on  the  main  line;  and  increase  in  tonnage  on 
the  branch  would  increase  the  earnings  of  the  main  line.  If  a  large  decrease 
in  rates  on  the  branch  produced  a  largely  increased  tonnage  on  the  main  line 
at  present  main  line  rates,  the  result  must  naturally  be  to  the  net  profit  of  the 
railway. 

No  evidence  was  offered  to  indicate  that  lack  of  profit  on  operation  was 
because  of  more  difficult  physical  conditions  than  those  prevailing  on  other 
prairie  lines.  Lack  of  sufficient  net  earnings  to  meet  cost  of  operation  and 
interest  on  bonds  (which  latter  is  paid  by  the  province  and  is  therefore  a  charge 
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on  the  taxpayers)  is  because  volume  of  traffic  is  not  in  proportion  to  the  mile- 
age operated,  and  not  because  of  special  difficulties  of  operation.  Intimate 
personal  knowledge  of  the  country  and  its  conditions  leads  to  the  conclusion 
that  there  is  sufficient  territory  included  in  the  four  separate  prairie  areas  of 
North  Peace  River,  Spirit  River,  Grande  Prairie  and  Pouce  Coupe  to  furnish 
ample  traffic  for  all  the  railway  mileage  necessary  to  their  development.  Spirit 
River  Prairie,  the  smallest  of  the  four,  is  the  only  one  that  has  had  the  full 
benefit  of  the  railway.  A  railway  grade  was  built  from  Spirit  River  to  Pouce 
Coupe,  fifty-five  miles,  in  1916,  but  the  rails  have  never  been  laid.  The  Water- 
hole  district,  the  principal  wheat  producing  area  north  of  the  Peace,  is  still 
thirty-five  miles  from  the  end  of  steel  at  Berwyn.  The  Grande  Prairie  settle- 
ments extend  fifty  miles  westward  from  the  railway  at  Grande  Prairie  city, 
with  possibilities  of  settlement  much  further  west. 

It  cost  approximately  twelve  millions  to  build  the  475  miles  of  railway 
now  being  operated.  This  mileage  includes  a  1,700  foot  steel  and  concrete 
bridge  across  the  Peace,  and  shorter  but  similar  and  very  costly  bridges  over 
the  Smoky  and  Athabasca.  It  also  includes  the  heavy  earthwork  involved  in 
the  approaches  to  both  the  Smoky  and  the  Peace.  Over  300  miles  of  the  total 
length  built  is  through  wooded  territory,  in  which  traffic  can  only  be  developed 
slowly.  One  hundred  and  thirty  miles  more  of  cheaply  built  prairie  line,  of 
which  fifty-five  miles  are  already  graded,  would  have  permitted  all  four  prairie 
areas  to  have  been  brought  into  full  production  by  the  settlers  already  there, 
and  others  who  would  have  come  in,  and  so  have  provided  a  sufficient  volume 
of  traffic  to  have  earned  the  necessary  overhead  expense  and  make  a  profit 
where  there  is  now  a  loss.  The  original  scheme  contemplated  these  extensions 
but  adverse  financial  conditions  rendered  the  projector,  Mr.  J.  D.  Mc Arthur, 
unable  to  carry  it  through.  As  the  railway  stands  at  present,  it  is  in  the 
position  of  a  house  that  has  been  built  at  great  cost,  but  does  not  give  adequate 
shelter  because  it  lacks  shingles  for  the  roof.  The  four  prairie  areas  produced 
five  and  one-half  million  bushels  of  grain  last  year,  of  which  one-half  was  wheat. 
Because  of  low  prices  and  high  freights,  only  the  wheat  can  be  exported  and  so 
furnish  traffic  for  the  railway.  The  settlers  who  have  shown  such  enterprise 
and  productive  energy  should  not  have  to  suffer  from  discriminatory  rates 
because  failure  to  complete  the  project  has  kept  down  the  earnings  of  the 
system,  through  keeping  down  the  volume  of  trafhr. 

Conclusion 

In  my  opinion  it  has  been  established  that  the  exceptional  rates  hitherto 
in  force  on  the  Edmonton,  Dunvegan  and  British  Columbia  and  Central  Canada 
Railways  were  granted  only  as  a  temporary  measure,  pending  the  completion 
and  proper  conditioning  of  the  road. 

Under  an  agreement  with  the  lessees,  the  province  of  Alberta  has  spent  the 
large  amount  of  money  agreed  upon  to  put  the  road  in  a  condition  to  handle 
normal  traffic.  No  contention  was  made  or  evidence  offered  that  the  road 
was  not  in  such  condition.  I  therefore  hold  that  the  class  rates  which  now 
apply  on  other  railways  throughout  the  prairie  west  should  be  applied  to  the 
Edmonton,  Dunvegan  and  British  Columbia  and  Central  Canada  Railways,  in 
accordance  with  the  terms  of  the  application. 

In  view  of  the  fact  that,  as  a  result  of  provincial  expenditure  the  railway 
is  now  in  a  condition  to  handle  normal  traffic,  I  am  also  of  opinion  that  the  Act 
of  Parliament  of  1922,  which  specifically  reduced  grain  rates  from  all  prairie 
points  to  Fort  William,  should  be  applied  to  the  Edmonton,  Dunvegan  and 
British  Columbia  and  Central  Canada  Railways,  as  requested  in  the  application 
now  under  consideration. 
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For  the  reasons  herein  given,  I  feel  compelled  to  support  the  application, 
and  therefore  dissent  from  the  judgment  of  the  Chief  Commissioner,  as  concurred 
in  by  Commissioner  Lawrence. 

Ottawa,  January  21,  1924. 


Application  of  the  Toronto  Board  of  Trade,  Montreal  Board  of  Trade,  and 
Canadian  Manufacturers?  Association  for  the  same  milling -in- transit 
privileges  on  dried  peas  as  are  accorded  other  grains. 

File  32580 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaints  were  received  directed  against  the  action  of  the  Canadian 
National  Railways  on  account  of  their  issuing  Supplement  12  to  G.T.R.  Tariff, 
C.R.C.  No.  E-4411,  which  provided  for  an  amendment  confining  the  milling-in- 
transit  arrangements  so  as  to  apply  on  shipments  of  wheat,  oats,  barley,  rye, 
corn  and  buckwheat,  the  complaints  being  to  the  effect  that  no  reason  is 
apparent  why  milling-in-transit  arrangements  on  peas  should  be  eliminated. 

It  was  stated  in  the  complaint  of  the  Toronto  Board  of  Trade  that  milling 
mileage  rates  had  been  cancelled  as  a  result  of  the  Board's  General  Order  No. 
354;  and  it  was  stated  that  the  action  of  the  railways  in  seeking  to  eliminate 
peas  from  the  transit  arrangements  on  grain  would  have  the  result  that  peas  for 
cleaning  or  milling  would  be  required  to  pay  the  local  mileage  rates  to  and  from 
the  cleaning  or  milling  point. 

Complaints  of  similar  tenor  were  received  from  other  interested  parties. 

As  a  result,  Board's  Order  No.  33413,  of  March  6,  1923,  issued  suspending 
the  tariff  amendment  in  question;  leave  being  reserved  to  the  railway  company 
to  make  formal  application  to  cancel  the  milling-in-transit  arrangement  on  peas. 

An  application  was  made  by  the  Canadian  National  Railways  dated  April 
24,  1923,  for  leave  to  cancel  the  milling-in-transit  arrangements  on  peas.  It 
was  stated  that  this  arrangement  had  been  erroneously  published,  effective 
February  1,  1922,  in  Tariff  C.R.C.  No.  E-4411.  It  was  contended  that  the 
Board's  General  Order  No.  354  when  issued  was  intended  only  to  extend  to 
grain  grown  in  Ontario  the  same  privileges  as  had  been  given  for  some  years  to 
the  same  classes  or  descriptions  of  grain  grown  in  the  Canadian  Northwest  and 
reaching  Ontario  via  all  rail,  or  water  and  rail,  routes.  It  was  stated  that  the 
transit  arrangements  had  always  been  confined  to  wheat,  oats,  barley,  rye,  corn 
and  buckwheat;  and  it  was  further  stated  that  through  error  in  compiling  the 
tariff  for  the  application  of  the  same  arrangements  on  Ontario-grown  grain  as 
applies  on  Canadian  Northwest  grain,  peas  were  included,  although  it  was  con- 
tended, technically,  that  peas  were  not  grain. 

It  was  urged  that  it  could  not  be  the  intention  of  the  Board  to  extend  the 
transit  arrangements  to  a  commodity  upon  which  no  transit  arrangements  had 
ever  existed,  either  in  the  Northwest  or  in  Ontario,- no  matter  whether  the  peas 
were  grown  in  the  West  or  in  Ontario.  It  was  stated,  as  a  matter  of  fact,  that 
the  Canadian  Pacific  tariff  was  issued  strictly  in  accordance  with  the  spirit  and 
intention  of  the  Board's  order,  and  that  the  company  did  not  permit,  in  its 
present  tariff,  the  milling  of  peas  in  transit. 

The  application  of  the  Canadian  National  Railways  came  before  the  Board 
in  hearing  on  May  15,  1923. 

The  position  of  the  railway  as  to  peas  not  being  included  in  the  milling- 
in-transit  privilege  was  reaffirmed.   The  quantity  of  peas  involved  was  said  by 
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a  representative  of  the  Canadian  National  Railways  to  be  about  100  cars  per 
year.  The  representative  was  unable  to  state  just  what  amount  of  revenue  was 
involved. 

A  considerable  amount  of  discussion  took  place  as  to  whether  peas  should 
be  classed  as  a  grain  or  as  a  vegetable,  and  statements  of  authorities  in  regard 
to  this  matter  were  cited. 

The  arrangement  for  milling  local  Ontario  grain  in  effect  immediately 
prior  to  February  1,  1922,  is  published  in  Grand  Trunk  Tariff  C.R.C.  No. 
E-4411. 

The  grain  was  billed  to  the  milling  point  under  the  regular  mileage  scale 
and  on  proof  of  reshipment  the  inward  charges  were  reduced  to  a  special  millers' 
mileage  scale,  the  outward  shipment  being  billed  under  the  regular  mileage 
scale.  This  arrangement  was  first  put  into  effect  on  July  22,  1912,  the  rates 
being  published  in  Grand  Trunk  Tariff  C.R.C.  No.  E-2566.  The  arrangement 
applied  on  barley,  buckwheat,  corn,  oats,  peas,  rye  and  wheat. 

Prior  to  July  22,  1912,  grain  for  milling  was  billed  to  the  milling  point  at 
reduced  millers'  mileage  rates  when  consigned  to  millers  who  had  signed  an 
agreement  to  reship  their  product  via  Grand  Trunk.  Regular  mileage  rates 
were  applied  on  the  outward  movement. 

By  the  oral  judgment  of  the  Chief  Commissioner  at  the  hearing  on  May  15, 
1923,  the  Canadian  National  Railways  were  allowed  to  change  the  tariff, 
reserving  the  right  to  any  interested  party  to  make  application  that  the  rail- 
ways amend  their  tariffs  so  as  to  include  peas;  the  Board  not  making  any  pro- 
nouncement on  this  phase  of  the  matter. 

It  was  pointed  out  that  the  existing  arrangement  was  that  the  Grand 
Trunk  had  a  tariff  which  had  been  suspended,  allowing  the  privilege,  while  the 
Canadian  Pacific  did  not  have;  and  it  was  intimated  that  other  railways  were 
in  a  similar  position. 

The  Chief  Commissioner  stated  that  when  his  judgment  was  prepared  in 
The  Milling -in-Transit  Case — Board's  Judgments  and  Orders,  Vol.  XL,  p.  389, 
he  "  was  discussing  only  those  grains  raised  in  Ontario  which  hitherto  had  pos- 
sessed the  same  milling-in-transit  privileges  as  those  coming  from  the  West." 
He  stated,  further,  that  it  had  been  brought  up  at  the  time  of  the  judgment 
that  certain  grains  produced  in  Michigan  were  given  transit  privileges  in  mills 
in  Ontario  while  the  privilege  was  denied  to  Ontario  grains;  and  he  thought  it 
only  fair  that  Ontario  grains  should  be  put  on  a  parity  with  other  grains;  and, 
continuing,  he  said,  "  I  was  only  referring  to  the  grains  that  then  enjoyed  the 
milling-in-transit  privilege."  As  already  pointed  out,  peas  did  not  have  the 
advantage  of  the  transit  arrangement. 

Thereafter  General  Order  No.  380,  of  May  16,  1923,  issued  sanctioning  the 
application  of  the  Canadian  National  Railways;  subject,  however,  to  the  right 
of  any  interested  party  to  make  application. 

Application  was  launched  under  date  of  June  14,  which  set  out  as  follows: — 

"  Prior  to  the  issuance  of  the  Board's  General  Order  No.  354,  certain 
co-called  1  milling  '  mileage  rates  were  in  effect  on  grain  for  cleaning, 
clipping,  malting  or  milling,  between  points  in  Eastern  Canada.  The 
grains  enumerated  in  the  tariffs  included  peas,  and  the  grain  products 
included  split  peas,  pea  meal  and  pea  hulls.  The  arrangement  in  effect 
at  that  time  provided  for  the  carriage  of  the  grain  on  the  local  mileage 
rate  to  the  milling  point  and  on  proof  of  reshipment  the  inbound  charges 
to  the  milling  point  were  reduced  to  the  milling  mileage  scale.  This 
applied  on  all  grains  and  their  products. 

"  Since  the  issuance  of  General  Order  No.  354  all  grains  with  the 
exception  of  peas  are  given  an  arrangement  whereby  the  rate  from  the 
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original  shipping  point  to  final  destination  is  applied  on  grain  into  the 
milling  point  and  the  product  out,  plus  1  cent  per  100  pounds,  stop-off 
charge,  and  charge  for  out  of  line  haul. 

"  On  behalf  of  the  members,  we  would  ask  the  Board  to  direct  the 
railways  to  give  to  dried  peas  the  same  milling-in-transit  privileges  as 
are  accorded  the  other  grains.'' 

On  account  of  other  engagements  on  the  part  of  the  representatives  of  the 
applicants,  extensions  of  time  had  to  be  allowed  before  sittings  took  place.  The 
matter  then  came  to  a  hearing  on  November  20,  1923. 

At  the  hearing,  considerable  discussion  again  took  place  as  to  whether  peas 
were  properly  listed  as  a  grain  or  as  a  vegetable.  It  does  not  appear  to  be 
necessary  to  go  into  the  analysis  of  the  statements  made  in  this  regard,  as  the 
practice  under  the  tariffs  applicable  would  seem  to  be  conclusive. 

General  Order  No.  354  implemented  the  decision  in  The  Milling -in-Transit 
Case.    The  tariffs  following  this  Order  became  effective  February  1,  1922. 

In  Western  Canada,  milling-in-transit  is  allowed  on  barley,  buckwheat, 
flaxseed,  oats,  rye,  speltz-and  wheat.  In  Eastern  Canada,  it  is  allowed  on 
barley,  corn,  flaxseed,  oats,  rye,  wheat;  and,  in  the  case  of  the  Canadian  National 
tariffs,  speltz. 

Buckwheat  is  given  milling-in-transit  privileges  in  Western  Canada.  The 
total  production  of  buckwheat  for  1922,  according  to  the  crop  statistics  of  the 
Dominion  Bureau  of  Statistics,  was  9,701,200  bushels.  No  detail  is  given  as  to 
the  production  in  this  respect  for  the  Prairie  Provinces  and  British  Columbia. 
Possibly  the  detail  in  this  regard  is  covered  under  the  heading  of  mixed  grains. 

The  production  of  buckwheat  for  1922  was  9,701,200  bushels,  made  up  ak 
follows: — 

Prairie  Provinces  and  British  Columbia   Nil 

Ontario   4,266,000  bushels 

Quebec   3,760,000  " 

New  Brunswick   1,393,000  " 

Nova  Scotia   208,000 

Prince  Edward  Island   74,200 

For  the  same  period,  the  production  of  peas  in  Canada  is  shown  at  3,428,600 
bushels,  made  up  as  follows: — 

Prairie  Provinces   328,800  Bushels 

British  Columbia   57,000  " 

Ontario   2,077,000  " 

Quebec   914,000 

New  Brunswick   32,000 

Nova  Scotia   14,000  " 

Prince  Edward  Island   5,800  " 

Prior  to  February  1,  1922,  the  transit  arrangements,  in  the  East,  covering 
peas  and  buckwheat,  were  as  already  indicated. 

The  Canadian  National  tariff  already  referred  to  authorized  the  milling- 
in-transit  on  peas  in  Eastern  Canada  from  February  1,  1922,  until  July  3,  1923, 
when  General  Order  No.  380  permitting  the  cancellation  issued.  Buckwheat  was 
allowed  milling-in-transit  for  a  period  of  time,  but  it  appears  that  the  Canadian 
National  terminated  this  by  an  amendment  to  tariff  effective  September  1,  1923. 

Not  only  at  the  hearing  regarding  the  cancellation  of  the  Canadian  National 
(G.T.R.)  tariff  but  also  in  the  later  application  to  have  peas  included  in  the 
tariff,  the  point  stressed  by  the  railways  was  that  the  applications  which  cul- 
minated in  the  judgment  of  the  Chief  Commissioner  and  the  issuance  of  General 
Order  No.  354  were  based  on  allegations  of  discrimination.  That  is  to  say, 
it  was  contended  that  Northwest  grain  was  given  a  certain  milling-in-transit 
arrangement,  viz.,  1  cent  stop-off,  subject  to  charges  for  out  of  line  mileage, 


288 


while  in  Ontario  the  same  grains  were  given  a  different  and  higher  rate;  and 
it  was  contended  that,  in  substance,  the  finding  in  the  judgment  and  direction 
in  Order  No.  354  went  no  further  than  was  necessary  to  correct  this  discrimina- 
tion as  between  the  Northwest  grain  and  Ontario  grain,  taking  Ontario  as 
typical  of  eastern  production. 

Following  from  this,  it  was  contended  that  since  peas  were  not  in  the  western 
grain  list  to  which  transit  privileges  were  extended,  there  could  be  no  discrimina- 
tion. 

As  has  been  pointed  out,  buckwheat,  which  was  not  involved  in  the  present 
application  and  concerning  which  no  complaint  is  made,  is  included  in  the 
western  list  while  it  has  been  removed  from  the  eastern  list. 

The  Chief  Commissioner  in  the  oral  judgment  already  referred  to  stated,  in 
substance,  that  his  intention  in  the  judgment,  which  was  implemented  by 
General  Order  No.  354,  was  to  deal  with  the  matter  from  the  standpoint  of 
discrimination.  While  the  judgment  in  question  does  deal  with  phases  of 
discrimination,  it  appears  to  me  to  have  a  much  wider  scope  than  discrimina- 
tion alone. 

Reference  may  be  made  to  the  text  of  the  decision  as  contained  in  the 
Board's  Judgments  and  Orders  of  January  15,  1921,  Vol.  XI,  p.  389.  The  Chief 
Commissioner,  at  p.  390,  does  speak  of  the  difference  in  transit  privileges  to 
western  Canadian  grain  and  American  grain  at  mills  in  Ontario  and  Quebec 
as  compared  with  the  treatment  given  to  the  grain  of  these  two  provinces,  and 
does  state  that  he  is  at  a  loss  to  understand  why  the  transit  privilege  should  be 
granted  to  western  Canadian  grain  and  American  grain  for  grinding  at  mills 
in  Ontario  and  Quebec  while  the  same  rate  is  denied  to  the  grain  of  these  two 
provinces.  He  continues  that  he  is  of.  opinion  that  the  same  treatment  that  is 
handed  out  to  grain  produced  in  one  part  of  Canada  "  not  to  say  anything  about 
the  United  States  grain  "  must  be  granted  to  grain  produced  in  all  other  parts 
of  Canada;  and  he  then  finds,  "that  all  grain  produced  in  Canada  should  be 
allowed  the  same  stop-over  privileges  for  milling  purposes,  no  matter  in  what 
part  of  Canada  the  milling  operation  takes  place  ", 

The  Chief  Commissioner  refers  to  the  judgment  of  the  Board  of  October  3, 
1917,  which  held  that  in  respect  of  western  grain  milled  in  Ontario  on  the  Grand 
Trunk  Railway  the  charge  of  2  cents  was  not  discriminatory  as  compared  with  the 
charge  of  1  cent  in  the  West.  In  the  case  in  question,  the  Grand  Trunk  Pacific 
had  made  a  charge  of  1  cent  the  same  as  was  charged  by  the  Canadian  Pacific: 
and  it  was  pointed  out  in  the  judgment  that  as  the  Grand  Trunk  and  Grand 
Trunk  Pacific  were  separate  and  distinct  companies,  the  fact  that  the  Grand 
Trunk  Pacific  controlled  line  made  a  charge  of  1  cent  in  the  West  did  not 
establish  that  the  charge  of  2  cents  in  the  East  was  discriminatory;  and  he  also 
agreed  with  the  finding  in  the  judgment  in  question  that  the  fact  that  one 
railway  charged  a  different  rate  from  its  competitor  was  no  evidence  of  dis- 
crimination. 

When  the  decision  in  the  Milling -in-Transit  Case  was  rendered,  the  Grand 
Trunk  was  still  a  legal  entity,  separate  and  distinct  from  the  Grand  Trunk 
Pacific.  In  fact,  it  was  not  until  January  30,  1923,  by  P.C.  Order  181,  that  the 
Grand  Trunk  and  Grand  Trunk  Pacific  were  both  integral  portions  of  one 
system,  viz.,  the  Canadian  National  Railways. 

In  the  finding  in  his  judgment,  the  Chief  Commissioner  referred  to  the 
1  cent  charge  per  100  pounds  of  the  Canadian  Pacific  Railway  and  continued 
there  is  no  reason  why  a  change  should  be  made  under  present  conditions,  and 
as  I  have  already  found  the  rate  should  be  the  same  all  over  Canada,  this 
would  involve  a  reduction  of  the  Grand  Trunk  rates  from  2  cents  to  1  cent  per 
100  pounds."  . 

In  speaking  of  the  Grand  Trunk  transit  charge,  I  do  not  understand  that 
the  Chief  Commissioner  was  laying  stress  on  the  difference  of  the  transit  rate 
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in  Michigan  on  the  controlled  line  of  the  Grand  Trunk,  which  was  operating 
in  a  separate  jurisdiction,  under  United  States  laws,  and  meeting  the  competi- 
tive transportation  practices  and  conditions  there  existing;  but  that  he  was 
emphasizing  the  charge  made  in  Canada  on  the  Grand  Trunk.  The  Grand 
Trunk  charge  being  2  cents  per  100  pounds  on  western  grain  milled  in  Ontario 
and  the  position  being  upheld  by  the  Chief  Commissioner  that  the  1  cent  charge 
made  by  the  Canadian  Pacific  Railway  Company  was  not  a  necessary  criterion 
of  what  was  a  discriminatory  rate  on  the  Grand  Trunk,  it  follows,  it  seems  to  me, 
that  the  Chief  Commissioner  in  dealing  with  the  matter,  and  in  accepting  the 
Canadian  Pacific  charge  as  the  measure,  was  laying  down  a  general  principle 
applicable  to  the  question  of  transit  rates,  and  not  simply  making  a  finding 
based  on  discrimination. 

I  submit  this  with  some  hesitancy,  as  I  am  endeavouring  to  interpret  a 
judgment  from  which  I  differed.  My  dissenting  opinion  held  that  in  the  absence 
of  effective  competition  between  flour  milled  from  Ontario  wheat  and  flour 
milled  from  Northwest  wheat,  the  difference  in  treatment  did  not  establish  dis- 
crimination. 

The  decisions  of  the  Board  establish  the  principle  that  when  there  is  an 
allegation  of  discrimination  mere  citations  of  difference  in  rate  or  treatment  do 
not  make  that  prima  facie  case  of  discrimination  which  is  necessary  in  order  to 
shift  the  burden  of  disproof  to  the  railway.  The  decisions  have  pointed  out 
that  unless  there  is  along  with  the  difference  in  rate  or  treatment  a  competitive 
condition  as  between  the  articles  concerned,  which  results  in  a  difference  in  rate 
or  treatment,  resulting  to  the  detriment  of  the  article  so  differently  treated, 
there  is  not  of  necessity  a  condition  which,  in  terms  of  the  Railway  Act,  is 
unjustly  discriminatory  or  unduly  preferential. 

The  majority  directed  that  the  transit  rate  should  be  the  same  all  over 
Canada,  and  continued: — 

11  That  all  railway  companies,  in  Canada,  under  the  jurisdiction  of 
the  Board,  should  be  allowed  to  charge  1  cent  per  100  pounds  for  stop- 
over privilege  for  milling  purposes,  no  matter  in  what  part  of  Canada 
the  operation  may  be  carried  on;  and  the  privilege  should  be  granted  to 
all  grains  produced  in  Canada,  when  milled  at  any  point  in  Canada,  at 
the  same  rate  per  100  pounds;  and  the  several  railway  companies  under 
the  jurisdiction  of  this  Board  should  be  directed  to  file  tariffs  accord- 
ingly." 

The  ruling  covers  not  only  wheat  and  its  milled  product  but  also  other 
commodities  and  the  transit  services  in  connection  therewith.  It  is  true  that  a 
common  transit  basis  of  rates  was  applicable  to  different  articles,  and  it  may 
be  said  that  in  laying  down  a  principle  it  was  obviously  advantageous  to  have 
it  generally  applicable.  This,  in  terms  of  the  reasoning  of  the  judgment,  may 
be  granted,  but  it  appears  to  further  emphasize  the  conclusion  that  the  basis 
arrived  at  was  one  of  general  principle  and  not  tied  down  to  the  particular  facts 
of  discrimination.  The  discussion  on  the  discrimination  side  related  itself  to 
wheat  and  its  milled  product,  and  did  not  relate  to  discrimination  alleged  to 
exist  in  the  case  of  other  commodities  enjoying  the  transit  arrangement.  Even 
if  it  were  held  that  the  finding  of  the  judgment  was  based  on  discrimination  in 
the  case  of  wheat  and  its  milled  product,  it  cannot  be,  I  submit,  successfully 
upheld  that  there  was  such  inference  of  discrimination  in  the  case  of  other  com- 
modities as  would  justify  a  finding  of  discrimination.  Discrimination  is  a 
question  of  fact  and  evidence,  not  of  inference. 
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General  Order  No.  354  provided — 

That  all  railway  companies  subject  to  the  jurisdiction  of  the 
Board,  file  tariffs,  effective  not  later  than  the  1st  day  of  February,  1922, 
showing  a  charge  of  1  cent  per  100  pounds  for  the  stop-over  privilege  on 
all  grain  for  storage,  milling,  malting,  or  other  treatment;  such  privilege 
to  be  granted  for  all  grain  produced  in  Canada,  subject  to  a  reasonable 
charge  for  out  of  line  hauls." 

This  finding  is  wide  enough  to  cover  a  situation  arising  on  a  line  wholly 
located  in  Eastern  Canada  and  concerned  with  milling-in-transit  of  grain 
originating  on  that  railway. 

While,  then,  the  origin  of  the  hearing  was  concerned  with  complaints  of 
discrimination,  the  decision  laid  down  was,  as  indicated,  a  broad,  far-reaching 
principle  which  was  embodied  in  General  Order  No.  354.  If  there  were  any 
question  as  to  the  power  of  the  Board  to  lay  down  such  a  broad  principle  as 
distinct  from  a  specific  finding  on  discrimination  limited  to  specific  commodities 
in  respect  of  which  a  prima  facie  case  of  discrimination  had  been  established, 
this  would  be  set  at  rest  by  reference  to  section  312,  subsection  (e). 

Reference  may  be  made  in  this  connection  to  Complaint  of  the  Toronto 
Board  of  Trade  against  cartage  tariffs  made  effective  September  1,  1919,  File 
18663.51— Board's  Judgments  and  Orders,  March  15,  1921,  Vol.  X,  p.  539. 
Judgment  in  this,  which  was  concurred  in  by  the  Chief  Commissioner,  dealt 
with  the  subsection  in  question  and  with  the  status  of  the  transit  privilege  and 
the  powers  of  the  Board  in  connection  therewith. 

The  application  should  be  granted. 

January  26,  1924. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  and  Commissioners 
Boyce  and  Lawrence  concurred. 


Complaint  of  the  Dominion  Millers'  Association,  per  C.  B.  Watts,  Toronto,  Ont.} 
that  the  railroads  are  charging  2  cents  per  100  pounds  stop-off  charge 
instead  of  1  cent  on  grain  milled  ex  lake  wheat  to  New  York. 

File  No.  8641.33 

JUDGMENT 
Hon.  F.  B.  Carvell,  Chief  Commissioner: 

The  question  at  issue  in  this  case  is  whether  or  not  the  railway  companies 
are  justified  in  charging  2  cents  per  100  pounds  for  the  stop-over  privilege  of 
milling  grain  in  transit,  when  the  product  thereof  is  to  be  exported  via  American 
ports. 

The  charge  for  milling-in-transit  privilege  is  primarily  to  repay  the  railway 
companies  the  additional  cost  in  breaking  up  their  trains,  shunting  the  grain  into 
the  mill  and  taking  out  the  finished  product  and,  in  my  judgment,  it  makes  no 
difference  to  the  railway  companies  what  may  become  of  the  flour  in  the  future, 
as  it  costs  no  more  to  perform  these  services  for  a  car  load  of  flour  destined 
for  New  York  than  it  does  for  one  destined  for  Montreal. 

I  thought  the  whole  question  was  settled  by  Order  No.  354  of  this  Board, 
dated  January  4,  1922,  but  the  railway  companies  claim  they  did  not  interpret 
the  order  as  meaning  that  it  applied  to  the  transit  privilege  for  milling  grain 
for  export  as  aforesaid.    The  words  of  the  judgment  were  as  follows; — 

"  I  therefore  think  an  Order  should  issue  that  all  railway  companies 
in  Canada  under  the  jurisdiction  of  the  Board  should  be  allowed  to  charge 
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1  cent  per  100  pounds  for  the  stop-over  privilege  for  milling  purposes,  no 
matter  in  what  part  of  Canada  the  operation  may  be  carried  on;  and  the 
privilege  should  be  granted  to  all  grains  produced  in  Canada  when  milled 
at  any  point  in  Canada,  at  the  same  rate  per  100  pounds,  and  the  several 
railway  companies  under  the  .jurisdiction  of  this  Board  should  be  directed 
to  file  tariffs  accordingly.-' — 

and  as  there  may  be  some  doubt  as  to  whether  or  not  the  foregoing  order  could 
be  properly  construed  to  mean  a  charge  of  1  cent  per  100  pounds  for  export 
as  well  as  local  consumption,  I  think  a  new  order  should  issue,  making  it  clear 
that  1  cent  per  100  pounds  is  the  maximum  charge  which  can  be  imposed  for 
milling  in  transit,  entirely  regardless  of  the  destination  of  the  flour. 

Railway  companies  under  the  jurisdiction  of  the  Board  to  file  tariffs,  effective 
not  later  than  February  11  next,  accordingly;  this  rate,  however,  not  to  be 
retroactive. 

Ottawa,  January  29,  1924. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Lawrence  con- 
curred. 


•  GENERAL  ORDER  No.  391 

In  the  matter  of  the  complaint  of  the  Dominion  Millers'  Association,  per  Mr. 
C.  B.  Watts,  Toronto,  Ont.,  that  the  railiuay  companies  are  charging  2 
cents  per  100  pounds  stop-off  charge  instead  of  1  cent  on  grain  ex-lake 
for  milling  in  transit  and  export  to  New  York,  in  violation  of  General  Order 
No.  354,  dated  January  4,  1922. 

File  No.  8641.33 

Thursday,  the  31st  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Ottawa 
September  18,  1923,  and  upon  reading  the  submissions  filed, — 

The  Board  orders:  That  the  maximum  stop-off  charge  for  milling  grain  in 
transit  at  stations  within  Canada  shall  be  1  cent  per  100  pounds,  regardless  of 
the  final  destination  of  such  traffic. 

And  the  Board  further  orders:  That  all  railway  companies  subject  to  its 
jurisdiction  shall  amend  their  tariffs  accordingly,  effective  not  later  than  Febru- 
ary 11,  1924;  the  said  rate,  however,  not  to  be  retroactive. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  for  a  ruling  of  the  Board  in  the  matter  of  responsibility  of  railway 
companies  (C.P.R.  and  C.N.  Rys.)  in  crossing  the  Matsqui  Dyking  Dis- 
trict. 

File  No.  31865 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  arises  from  an  application  of  the  Department  of  Public  Works,  for 
the  province  of  British  Columbia,  asking  for  a  contribution  from  the  Canadian 
National  Railway  Company  and  the  Canadian  Pacific  Railway  Company 
towards  the  repair  of  the  Matsqui  dyke,  so  called,  along  the  south  shore  of  the 
Fraser  river,  in  the  province  of  British  Columbia. 

The  case  was  heard  at  Victoria  on  the  18th  of  September,  1922,  and  from 
the  evidence  it  appears  that  the  material  for  the  construction  of  the  dyke  was 
largely  obtained  by  throwing  up  the  silt  and  gravel  from  the  bed  of  the  river, 
thus  making  an  embankment.  It  was  contended  that,  in  doing  so,  they  had  dis- 
turbed the  natural  bed  of  the  river,  the  result  being  that,  when  the  water  rose 
on  the  river  side  of  the  dyke,  the  water  seeped  through  the  gravel  underneath 
the  dyke  and  covered  the  cultivated  land  south  thereof,  and  the  object  of  this 
application  is  to  obtain  assistance  from  the  two  railway  companies  for  the  pur- 
pose of  so  rebuilding  or  remodelling  the  dyke  that  it  will  be  watertight,  and 
better  perform  the  functions  for  which  it  was  constructed. 

The  Canadian  National  Railway  runs  for  the  whole  length  of  the  dyke  area 
parallel  with  the  dyke  and  for  a  considerable  distance  in  close  proximity  thereto, 
and  the  maintenance  of  the  dyke  is  of  considerable  importance  to  that  rail- 
way's right  of  way.  The  Canadian  Pacific  Railway  lines  cross  the  Fraser  river, 
running  due  south  and  at  right  angles  with  the  dyke,  and  it  is  their  contention 
that,  even  should  the  water  rise  above  the  level  of  their  road,  it  only  means 
temporary  suspension  of  business,  and  they  claim  they  are  not  interested  in  its 
repair. 

The  statement  was  made  that  the  Canadian  National  Railway  would  con- 
tribute the  sum  of  $5,000,  and  I  feel  satisfied  that  they  would  be  willing  to  do 
so  at  the  present  time,  if  it  could  be  shown  that  the  dyke  could  be  made  more 
secure  than  at  the  present  time. 

Since  the  hearing  considerable  correspondence  has  been  carried  on  with 
the  Canadian  Pacific  Railway  Company,  in  which  the  Board  very  strongly 
suggested  that  they  consent  to  making  a  like  contribution,  but  finally,  on  the 
11th  of  October  last,  Mr.  Grant  Hall,  vice-President  of  that  company,  positively 
declined  to  contribute.  On  the  20th  of  December  a  copy  of  this  letter  was  sent 
to  Mr.  Bruce  Dixon,  Inspector  of  Dykes  for  the  province  of  British  Columbia, 
stating  that  the  question  resolved  itself  into  whether  or  not  we  have  jurisdic- 
tion, also,  that  if  he  had  any  suggestions  to  make  upon  this  point,  we  would  be 
glad  to  receive  them.   No  reply  has  been  received. 

I  have  no  hesitation  in  saying  that,  if  I  felt  the  Board  had  jurisdiction  to 
make  an  order,  I  would  not  hesitate  to  do  so,  because  I  feel  that  the  proper 
construction  and  maintenance  of  this  dyke  would  be  of  great  benefit  to  the 
Canadian  National  and,  to  some  extent,  to  the  Canadian  Pacific,  but,  unfortu- 
nately, I  am  unable  to  find  where  this  Board  has  jurisdiction  to  so  order  and, 
therefore,  the  application  should  be  dismissed. 

Ottawa,  January  30,  1924. 

Commissioner  Lawrence  concurred. 
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GENERAL  ORDER  No.  389 

In  the  matter  of  the  General  Order  of  the  Board  No.  78,  dated  July  14,  191 U 
prescribing  the  rules  and  instructions  for  the  inspection  and  testing  of 
locomotive  boilers  and  their  appurtenances,  to  be  adopted  and  put  in 
force  by  the  railway  companies  subject  to  the  jurisdiction  of  the  Board. 

File  No.  6948-5 

Monday,  the  21st  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Mechanical  Appliance  Specialist 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer,  and  reading  what  is 
filed  on  behalf  of  the  Railway  Association  of  Canada  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen, — 

The  Board  orders:  That  the  said  General  Order  No.  78,  dated  July  14, 
1911.  be,  and  it  is  hereby,  amended  by  striking  out  clause  36  thereof,  and  sub- 
stituting therefor  the  following,  namely: — 

"  Water- and  Lubricator  Glass  Shields. — Water  gauge  glass  mountings 
on  all  locomotives  must  be  protected  by  a  strong  cage  made  of  aluminum, 
or  brass  metal,  fitted  with  heavy  re-enforced  plate  glass  shields  three- 
eighths  of  an  inch  thick,  with  an  outlet  pipe  attached  to  the  bottom  of 
the  water  gauge  mounting  which  will  allow  the  flow  of  steam  from  broken 
gauge  glass  to  escape  below  the  foot  plate  of  the  locomotive,  or  close  to 
the  foot  place  itself. 

"  These  appurtenances  must  be  so  located  as  to  insure  a  correct 
reading  of  the  level  of  the  water  in  the  boiler  at  all  times,  and  be  in  full 
view  of  both  the  engineer  and  fireman,  and  the  lights  so  placed  that 
there  will  be  a  clear  and  unobstructed  view  of  the  water  in  the  mounting.-" 

2.  That  the  changes  in  the  said  appurtenances  be  made  not  later  than 
January  1,  1926. 

3.  That  the  changes  provided  for  by  this  order  shall  not  apply  to  the  Boston 
and  Maine  or  the  Maine  Central  Railway  Companies,  so  long  as  they  use  the 
device  approved  by  the  Interstate  Commerce  Commission. 

F.  B.  CARVELL, 

Chie)  Commissioner. 
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GENERAL  ORDER  No.  390 

In  the  matter  of  the  General  Order  of  the  Board  No.  379,  dated  April  4,  1923, 
amending  General  Order  No.  289,  dated  March  24,  1920,  prescribing  rules 
relative  to  the  inspection  of  locomotives  and  tenders,  attached  thereto 
marked  "  XJ 

File  No.  21351.1 

Friday,  the  25th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 
Hon.  Frank  Oliver,  Commissioner. 

Upon  its  appearing  that  the  exception  contained  in  the  said  General  Order 
No.  379  overrides  the  judgment  of  the  Board  of  December  20,  1920,  in  regard 
to  international  movements  arising  out  of  an  application  made  by  the  New 
York  Central  Railroad  Company, — 

The  Board  orders:  That  the  said  General  Order  No.  379,  dated  April  4, 
1923,  be,  and  it  is  hereby,  amended  by  striking  out  the  words,  "  New  York 
Central,"  after  the  word  "  Rutland,"  in  the  fifth  line  of  clause  1  of  paragraph  1 
of  the  order. 

2.  That  the  New  York  Central  Railroad  Company  equip  and  maintain 
on  its  locomotives  operating  in  Canadian  territory,  pilots  securely  attached  and 
braced  in  a  safe  and  suitable  condition  for  service,  and  as  may  be  permitted  by 
the  inspection  Rules  and  Regulations  of  the  Interstate  Commerce  Commission. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34706 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  in  pursuance  of  the  General 
Order  of  the  Board  No.  119,  dated  January  31,  1914,  for  authority  to 
remove  its  station  agent  at  Jaffray,  in  the  Province  of  British  Columbia. 

File  No.  4205  357 

Saturday,  the  26th  day  of  January,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf 
of  residents  in  the  neighbourhood  of  Jaffray,  — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  author- 
ized to  remove  its  station  agent  at  Jaffray,  in  the  province  of  British  Columbia. 

F.  B.  CARVELL, 

Chiej  Commissioner. 
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Application  of  the  City  of  Swift  Current,  Sask.,  per  Bothwell  and  Roth,  under 
sections  256,  257  and  261  for  an  Order  directing  the  Canadian  Pacific 
Railway  Company  to  provide  and  construct  a  suitable  level  crossing  for 
pedestrians,  or  in  the  alternative,  an  overhead  crossing  at  the  intersection 
of  the  Eastern  Boundary  of  section  25-15-14,  with  the  northerly  limit  of 
land  forming  the  station  grounds  of  the  Canadian  Pacific  Railway  Com- 
pany at  Swift  Current,  Sask.,  as  shown  on  plan,  thence  southerly  381  feet 
more  or  less  to  the  southeast  corner  of  said  section  25. 

File  No.  20483 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

At  the  sitting  of  the  Board  in  Regina  on  the  8th  December  last,  the  city  of 
Swift  Current  applied  for  the  establishment  of  a  pedestrian  crossing  over  the 
tracks  of  the  Canadian  Pacific  Railway  yards  in  Swift  Current,  opposite  Sixth 
avenue  east. 

According  to  the  evidence,  there  are  105  houses  south  of  the  tracks,  occupied 
by  something  over  400  people,  146  of  whom  work  on  the  north  side,  besides  18 
children  who  attend  the  high  school  on  the  north  side  of  the  tracks.  The 
distance  between  the  actual  crossings  is  6,886  feet  and  the  distance  from  the 
proposed  crossing  to  the  next  regular  crossing  to  the  east  is  1,530  feet. 

It  was  admitted  by  Mr.  Bothwell,  representing  the  city,  that  what  had 
been  a  road  allowance,  known  as  Sixth  avenue  east,  was  closed,  and  a  transfer 
thereof  made  to  the  Canadian  Pacific  Railway  Company  and  that  company 
became  the  title  holder.  This  occurred  in  1901.  It  was  also  admitted  that  the 
proposed  crossing  would  involve  the  crossing  of  sixteen  tracks.  This  clearly 
makes  the  Canadian  Pacific  Railway  Company  senior,  and  should  the  applica- 
tion be  granted,  the  cost  of  construction,  maintenance  and  the  necessary  protec- 
tion would  naturally  fall  upon  the  municipality.  There  was  some  discussion 
as  to  a  subway,  or  even  an  overhead  crossing,  but  both  of  these  would  be  prac- 
tically impossible  considering  the  financial  situation  of  the  city  and,  in  my 
opinion,  the  Board  would  not  be  justified  in  ordering  the  level  crossing  asked  for. 
It  would  create  an  unjustifiable  interference  with  the  traffic  of  the  railway  com- 
pany in  the  middle  of  a  busy  yard  such  as  the  Swift  Current  divisional  point. 
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Our  engineer  estimates  that  an  overhead  foot  bridge  could  be  constructed 
for  $7,000,  and  if  this  could  be  accomplished  it  would  solve  the  situation,  and  not 
interfere  with  the  operation  of  the  railway.  Since  coming  to  Ottawa  I  have  had 
considerable  correspondence  with  the  railway  company  about  it,  as  well  as  some 
personal  interviews,  and  we  are  now  in  receipt  of  a  letter  from  the  assistant 
general  solicitor  of  that  railway,  in  which  they  agree,  merely  as  a  matter  of 
goodwill,  to  contribute  $2,500  towards  such  a  structure.  I  can  only  hope  the 
city  will  be  able  to  take  advantage  of  this  offer  and  go  on  with  the  scheme,  the 
application,  however,  must  be  dismissed. 

Ottawa,  February  1,  1924. 

Commissioners  Lawrence  and  Oliver  concurred. 


Application  of  the  Dominion  Canners,  Ltd-,  Hamilton,  Ont.,  for  an  Order 
directing  the  Canadian  National  Railways  to  establish  commodity  rates 
on  Fresh  Apples  when  shipped  in  crates  (commonly  known  as  bushel 
boxes)  from  various  points  on  the  Canadian  National  Railways  in 
Ontario,  to  Aylmer,  Brighton,  Simcoe,  Strathroy  and  Forest,  for  further 
manufacture  and  shipment,  on  a  carload  basis  of  8th  class  rate,  carload 
minimum  weight  35,000  pounds. 

File  19475.61.3 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Under  the  Classification,  the  following  provision  is  made  in  regard  to  the 
rating  of  apples: — 

Fruit. 

Apples — 
Green — 

Carried  only  at  O.R.  Freezing;  must  be  prepaid  between  Novem- 


ber 1  and  April  30.  L.C.L.  C.L. 

In  bags   2  5 

In  baskets  with  solid  or  slatted  tops   2  5 

In  barrels  with  cloth  tops   2  5 

In  crates   2  5 

In  barrels  or  boxes   3  5 

In  bulk   8 


Apples  moving  in  bulk  at  8th  class  have  a  minimum  weight  of  30,000 
pounds.  For  a  long  period  of  time,  apples  moving  in  bulk  have  been  given  8th 
class  rating.  It  was  stated,  on  behalf  of  the  railways,  that  this  arrangement  as 
to  bulk  apples  was  put  in  some  forty  years  ago,  and  was  at  the  time  concerned 
with  the  moving  of  low  grade  apples  for  the  manufacture  of  cider,  the  canning 
industry  not  then  being  in  existence.  With  the  development  of  the  canning 
industry,  apples  were  moved  in  bulk  on  8th  class  rating.  About  90  per  cent  of 
the  apples  used  by  the  canning  companies  represented  by  the  applicant  moved 
in  bulk  during  1923.  A  year  ago,  the  applicant  company  took  up  the  question 
of  the  shipping  of  apples  for  canning  purposes,  in  boxes  or  crates;  and  it  is 
stated  that  during  1923  about  10  per  cent  of  the  apples  shipped  for  canning 
purposes  moved  in  boxes  and  crates. 

From  the  evidence,  the  only  other  use  generally  made  of  the  movement  in 
bulk  is  concerned  with  the  manufacture  of  apples  for  cider-making.  There 
have  been  a  few  movements  of  eating  apples  moving  in  bulk;  the  cars  in  these 
cases  were  divided  into  compartments  by  means  of  bulkheading,  and  the  apples 
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were  sold  direct  from  the  car.  It  is  understood  that  under  the  regulations  now 
in  force  sale  of  this  kind  direct  from  the  car  standing  on  the  tracks  is  not  per- 
mitted. 

It  may  be  said,  then,  that  the  great  bulk  of  the  apples  moving  in  bulk  rating 
of  8th  class  are  being  shipped  for  canning  purposes. 

The  apples  in  question  are  low  grade  and  are  valued  at  from  one-half  cent 
to  three-quarter  cent  per  pound.  These  apples  are  not  hand-picked,  but  are 
windfalls  or  shaken  from  the  trees. 

The  application  made  is  to  establish  commodity  rates  on  fresh  apples  when 
shipped  in  crates  commonly  known  as  "  bushel  boxes  "  from  various  points  on 
the  Canadian  National  Railways  in  Ontario  to  Aylmer,  Brighton,  Simcoe,  Strath- 
roy  and  Forest  for  further  manufacture  and  reshipment,  on  the  carload  basis 
of  8th  class,  increasing  the  minimum,  however,  to  35,000  pounds  as  compared 
with  the  minimum  of  30,000  pounds  on  which  the  traffic  at  present  moves. 

The  application  as  launched  is  directed  against  the  Canadian  National  Rail- 
ways, It  is  pled  by  the  Canadian  National  that  the  matter  is  one  which  involves 
other  companies  in  Ontario  as  well.  At  the  hearing,  representations  were  made 
by  Mr.  Ransom,  Chairman  of  the  Canadian  Freight  Association,  on  behalf  of  the 
other  railways  generally.  However,  the  burden  of  evidence  was  assumed  by 
the  Canadian  National  Railways. 

Some  evidence  was  put  forward  by  the  applicant  in  regard  to  the  advantage 
which  the  practice  asked  for  would  have  in  lessening  damage  to  the  apples. 
However,  it  would  appear  that  this  was  a  minor  phase  of  the  question  and  that 
the  real  advantage  would  be  in  handling.  As  the  railway  is  not  responsible  for 
the  loading  or  unloading  of  this  commodity,  convenience  would  react  to  the 
advantage  of  the  applicant. 

Apparently  this  method  of  handling  would  tend  to  keep  apples  in  better 
shape  by  means  of  better  ventilation.  The  apples  when  they  have  arrived  at  their 
destination,  instead  of  being  dumped  for  piling,  could  be  kept  in  the  containers, 
and  this  would  add  to  the  opportunities  for  ventilation. 

The  answer  of  the  Canadian  National  Railways  set  out  that  the  35,000 
pounds!  increased  minimum  would  not  afford  the  carriers  any  advantage,  as  it 
was  contended  the  records  indicated  the  average  loading  of  apples  in  bulk  at 
38,572  pounds  per  car,  while  the  average  of  apples  in  crates  was  34,520  pounds. 

The  statement  so  set  out  in  the  answer  of  the  railway  was  not  developed 
at  the  hearing,  so  the  Board  has  not  the  advantage  of  having  the  detailed 
information  it  should  have  as  to  how  these  figures  are  computed,  what  periods 
of  time  are  involved,  etc.  It  would  manifestly  be  of  great  advantage  to  the 
Board  to  have  detailed  information  in  regard  to  the  basis  of  computation  which 
is  relied  upon  when  such  statements  are  submitted. 

It  is  contended  that  to  make  the  rearrangements  asked  for  would  have 
serious  consequences,  in  that  it  would  tend  to  upset  the  existing  basis  of  rates. 
This  objection  having  in  mind  the  nature  of  the  business  cannot  be  taken  as 
conclusive.  For  example,  reference  may  be  made  to  the  Canadian  National 
Railways'  Tariff  C.R.C.  E-469.  This  makes  provision  for  the  carriage  of  apples, 
carloads,  in  boxes,  barrels,  or  in  bulk,  minimum  30,000  pounds,  from  apple- 
shipping  stations  on  Bridgewater  Division  to  canning,  cider,  evaporating  or 
vinegar  factories  (product  to  be  reshipped  by  Canadian  National  Railways)  at 
10th  class  rate.  At  the  same  time,  there  is  a  very  large  export  movement  of 
apples  for  eating  purposes,  which  while  carried  on  a  rate  lower  than  the  class 
basis  is  still  on  a  higher  rate  than  the  apples  shipped  into  the  canning  plants,  etc. 

The  Board  has  recognized  that  there  is  an  obvious  anomaly  in  charging 
different*  rates  upon  the  same  commodity  moving  under  the  same  general  condi- 
tions, the  only  reasion  for  the  difference  being  the  final  use. 

Manitoba  Dairymen's  Assn.  vs.  Dominion  &  Canadian  Northern 
Express  Cos.,  14  Can.  Ry.  Cas.,  142,  at  VV-  US,  149. 
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See  also  Hay  &  Still  Mfg.  Co.  vs.  G.T.  and  C.P.R.  Cos.,  21  Can.  Ry. 
Cas.,  43. 

Western  Retail  Lumbermen's  Assn.  vs.  C.P.R.  et  al,  20  Can.  Ry.  Cas.y 
155,  at  p.  156. 

In  the  present  instance,  however,  while  what  is  concerned  is  the  movement 
of  apples,  the  apples  referred  to  are  differentiated  in  respect  of  value,  quality 
and  use.  The  apples  moving  5th  class  are  for  eating  and  are  of  a  higher  value. 
The  apples  moving  under  8th  class  are  of  low  value,  are  not  hand-picked,  and 
are  either  wind-falls  or  shaken  from  the  trees;  and,  again,  their  use  is  for  a 
specific  purpose. 

The  applicant  finds  it  a  convenience  to  move  apples  in  a  container  known 
as  a  bushel  box.  He  will  pay  freight  on  the  apples  and  the  container  and  is 
agreeable  to  a  minimum  of  5,000  pounds  higher  than  is  provided  for  in  connec- 
tion with  class  rating. 

On  consideration,  having  in  mind  the  purpose  for  which  the  apples  are 
moving  and  the  fact  that  this  use  is  not  competitive  with  the  higher- valued 
apples  moving  in  baskets,  barrels  or  crates  under  5th  class,  it  would  appear 
justifiable  to  grant  the  application  for  a  commodity  rate  on  fresh  apples  for 
canning  purposes,  on  a  carload  basis  of  8th  class,  with  a  minimum  weight  of 
35,000  pounds.  This  is  limited  to  the  Canadian  National  Railways  and  the 
points  set  out  in  the  application. 

February  5,  1924. 

Commissioner  Boyce  concurred. 


ORDER  No.  34752 

In  the  matter  of  the  application  of  the  Dominion  Canners,  Limited,  of  Hamilton, 
Ontario,  hereinafter  called  the  "  applicants,"  for  an  Order  directing  the 
Canadian  National  Railway  Company  to  establish  commodity  rates  on 
fresh  apples  when  shipped  in  crates  (commonly  known  as  bushel  boxes), 
from  various  points  on  the  Canadian  National  Railways  in  Ontario  to 
Aylmer,  Brighton,  &imcoe,  Strathroy,  and  Forest,  for  canning  and  ship- 
ment, on  a  carload  basis  of  8th  class  rate,  carload  minimum  weight 
35,000  pounds. 

File  No.  19475.61.3 

Tuesday,  the  12th  day  of  February,  A.D.  1924. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  20,  1923,  the  applicants,  the  railway  company,  and  the  Canadian 
Freight  Association  being  represented  at  the  hearing,  and  what  was  alleged; 
and  upon  reading  the  further  submissions  filed,  and  the  report  of  its  Chief 
Traffic  Officer  — 

The  Board  orders:  That  the  Canadian  National  Railway  Company  be,  and 
it  is  hereby,  required  to  publish  and  file  tariffs  showing  commodity  rates  on 
fresh  apples,  when  shipped  in  crates  (commonly  known  as  bushel  boxes),  from 


299 


various  points  on  its  railways  in  Ontario,  to  Aylmer,  Brighton,  Simcoe,  Strath- 
roy,  and  Forest,  for  canning  and  shipment,  on  a  carload  basis  of  8th  class  rate, 
carload  minimum  weight  35,000  pounds. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  Rolland  Paper  Company,  of  Mont  Holland,  Que.,  through  the 
Freight  and  Express  Underwriters,  Toronto,  for  a  ruling  of  the  Board 
regarding  assessment  by  the  Canadian  Pacific  Railway  Company  of  the 
switching  charge  of  the  Montreal  Harbour  Commissioners  with  respect  to 
Carload  shipments  of  coal  ex  Montreal  wharf. 

File  21700.27 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

What  is  involved  is  the-  question  whether  under  the  terms  of  the  Canadian 
Pacific  Railway  Company's  tariffs  applicable  that  railway  should  absorb  in 
the  rate  the  switching  charge  of  the  Montreal  Harbour  Commissioners. 

The  complaint  specifically  refers  to  a  carload  shipment  of  coal  which 
moved  from  Montreal  Wharf  to  St.  Adele  on  August  5,  1921;  and  it  is  con- 
tended that  the  Montreal  Harbour  Commissioners'  switching  charge  of  $3.50 
collected  by  the  Canadian  Pacific  Railway  Company  over  and  above  the  freight 
rate  should  have  been  absorbed  by  the  Canadian  Pacific  Railway  Company. 

The  tariff  in  effect  at  that  time  containing  the  rates  on  coal  from  Montreal 
was  C.P.R.  No.  E-3253,  C.R.C.  No.  E-3558.  Rates  were  quoted  from  Montreal, 
and  on  page  2  it  was  provided — 

"  Rates  named  herein  from  Montreal  will  apply  from  Montreal 
points  as  follows: — 

Angus  Montreal 

Atwater  Montreal  West 

Cote  St.  Paul  Montreal  Wharf 

*  Highlands  Outremont 
Hochelaga  St.  Henry 
Jacques  Cartier  Jet.  Westmount 
Mile  End 

*  Dominion  Bridge  Company's  switching  $2  per  car  additional." 

The  applicant  contends  that  the  traffic  in  question  under  the  tariff  above 
referred  to  is  concerned  with  a  situation  where  the  tariffs  have  defined  a  list  of 
the  points  which  are  subject  to  the  Montreal  rate,  and  that  Montreal  Wharf  is 
one  of  these  points.  It  is  further  stated  that  the  shipments  in  question  were 
delivered  to  the  Canadian  Pacific  Railway  at  Hochelaga  and  moved  from  there 
to  Mont  Rolland. 

In  substance,  the  applicant  is  contending  that  the  flat  Montreal  rate  was 
applicable  from  any  of  the  Montreal  points  named  in  the  tariffs  in  question,  and 
this  would  include  any  switching  charges  of  other  carriers  at  such  points,  except 
in  the  case  of  Highlands  where  there  was  specific  indication  to  the  contrary. 

C.P.R.  tariff  C.R.C.  No.  E-3558  carries  on  page  1  thereof  the  following 
notation: — 

"  Governed  (except  as  specified-)  by  the  Canadian  Freight  Classifica- 
tion and  by  the  general  rules  and  conditions  of  carriage  adopted  by  the 
lines  parties  hereto,  also  by  the  car  demurrage  and  switching  rates  and 
regulations  published  in  tariffs  relating  thereto." 
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It  was  held  in  Canadian  Manufacturers'  Assn.  vs.  Canadian  Freight  Assn., 
7  Can.  Ry.  Cas.,  302,  at  p.  306,  that— 

"  Railway  Companies'  tariffs  to  and  from  particular  places  should,  in 
the  absence  of  indication  to  the  contrary,  be  read  as  covering  only  traffic 
originating  at  and  for  delivery  upon  its  own  tracks,  and  indicating  sidings 
within  its  own  terminals,  and  not  as  including  traffic  originating  or  for 
delivery  at  or  near  the  same  places  upon  the  line  of  another  carrier." 

Reference  may  also  be  made  to  General  Order  No.  252 — the  Board's  Inter- 
switching  Order — which  lays  down  the  conditions  which  may  be  embodied  in 
tariffs  of  the  railways  regarding  the  switching  charges  chargeable  over  and  above 
the  rate  of  the  line  haul  carrier  in  connection  with  the  matter  of  making  delivery 
to  or  receiving  traffic  from  sidings  on  the  lines  of  other  carriers  at  point  of  origin 
or  destination. 

The  Canadian  Pacific  Railway  at  the  time  the  shipment  involved  moved 
had  two  tariffs  naming  switching  rates,  viz.,  C.R.C.  No.  E-3669  and  C.R.C.  No.  E- 
3668.  Tariff  C.R.C.  No.  E-3669  provided  that  with  respect  to  Montreal  Wharf, 
Que.,  all  carload  freight  (except  import  and  export),  at  the  option  of  the  Harbour 
Commissioners  of  Montreal,  could  be  delivered  or  loaded  on  Montreal  Harbour, 
subject  to  current  switching  rates  assessed  by  the  Harbour  Commissioners;  this 
rate  to  be  in  addition  to  the  rates  to  or  from  Montreal. 

Tariff  C.R.C.  No.  E-3668  made  certain  provisions  for  export  and  import 
traffic,  also  grain  in  bulk,  and  stipulated  that  with  respect  to  other  traffic  handled 
to  or  from  Montreal  Wharf  the  Canadian  Pacific  Railway  Company  would  not 
absorb  the  switching  charge  of  the  Harbour  Commisslioners'  Railway  unless  the 
tariff  governing  the  traffic  otherwise  specifically  provided. 

Applicant  has  strongly  argued  that  there  is  an  ambiguity  in  the  tariff.  This 
is  not  the  first  time  this  line  of  argument  has  been  presented  by  the  applicant 
in  ^correspondence  with  the  Board.  It  is  a  line  of  argument  which,  of  course,  it 
is  entirely  open  to  him  to  urge  and  to  substantiate  if  there  is  a  manifest  case  of 
ambiguity.  It  may  be  that  his  business  causes  various  tariff  items  to  appeal  to 
him  as  ambiguous  when  they  do  not  so  appeal  in  the  case  of  the  average  shipper. 

The  Board  has  always  emphasized  the  necessity  of  tariffs  being  as  clear 
as  possible,  and  it  has  more  than  once  indicated  that  tariffs  must  be  interpreted 
without  having  regard  to  unexpressed  railroad  intentions. 

Imperial  Steel  &  Wire  Co.  vs.  G.T.  and  C.P.R.  Cos.,  24  Can.  Ry.  Cas.,' 
150,  at  p.  153. 

It  has  approved  the  position  that  toll  clauses  are  in  cases  of  ambiguity  to 
be  construed  with  strictness  against  the  railway. 

In  order  to  interpret  the  tariff  concerned,  it  is  necessary  not  only  to  look 
at  the  tariff  itself  but  also  at  the  tariffs  specifically  concerned  with  switching  rates 
and  regulations.  The  notation  on  the  tariff  has  already  been  referred  to  in  this 
regard,  and  it  does  not  appear  unreasonable  that  switching  rates  and  regulations 
should  be  embodied  in  a  separate  tariff.  It  would  seem  that  having  them  so 
embodied  would  make  for  ease  in  understanding  the  tariffs  in  that  it  would  be 
a  much  less  cumbersome  arrangement  to  have  the  details  of  the  switching  rates 
and  regulations  embodied  in  a  tariff  separate  from  that  concerned  with  line  haul 
charges.  It  is  apparent  that  there  was  a  clear  intimation  that  the  switching 
rates  and  regulations  were  to  be  found  in  a  tariff  specially  relating  thereto. 

Applicant  argues,  in  substance,  that  the  fact  that  by  Supplement  28  to 
C.R.C.  No.  3558  the  tariff  was  amended  so  as  to  provide  that  in  respect  of 
switching  at  Highlands,  Que.,  specific  reference  to  the  Dominion  Bridge  Com- 
pany's charge  was  eliminated,  the  shipper  being  referred  to  C.P.R.  tariff  C.R.C. 
No.  E-3669,  has  a  bearing. 
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Apparently  his  argument  is  that  since  in  the  case  of  Highlands  there  was  a 
specific  notation  as  to  there  being  an  extra  switching  charge  and  since  this  was 
changed  only  by  an  amendment  to  tariff,  it  follows  that  as  to  the  other  points 
already  referred  to  in  C.R.C.  No.  E-3558  the  absorption  of  switching  rates  was 
not  interfered  with.  In  reality,  the  change  as  to  Highlands  put  this  point  simply 
in  the  same  position  in  regard  to  switching  tariffs  as  the  other  points  concerned. 

On  consideration  of  the  tariffs,  it  appears  to  me  that  the  provision  already 
quoted,  viz.: — 

"  Governed  (except  as  specified)  by  the  Canadian  Freight  Classifica- 
tion and  by  the  general  rules  and  conditions  of  carriage  adopted  by  the 
lines  parties  hereto,  also  by  the  car  demurrage  and  switching  rates  and 
regulations  published  in  tariffs  relating  thereto  " — 

makes  clear  the  intention  that  the  provision  of  the  switching  tariffs  should  be 
read  along  with  the  line  haul  tariff.    When  the  provisions  are  so  read,  the 
ambiguity  alleged  is  not  apparent. 
February  5,  1924. 

Chief  Commissioner' Carvell  and  Commissioners  Lawrence  and  Oliver  con- 
curred. 


ORDER  No.  34761 

In  the  matter  of  the  complaint  of  the  Rolland  Paper  Company,  of  Mont  Rolland, 
in  the  Province  of  Quebec,  against  the  assessment  by  the  Canadian  Pacific 
Railway  Company  of  the  switching  charge  of  the  Montreal  Harbour  Com- 
missioners with  respect  to  carload  shipments  of  coal  ex-Montreal  Wharf, 

j  File  No.  21700.27 

Friday ,  the  15th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 
Hon.  Frank  Oliver,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto, 
January  9,  1924,  the  applicant  company  and  the  railway  company  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 


F.  B.  CARVELL, 

Chief  Commissioner. 


302 


ORDER  No.  34731 

In  the  matter  of  the  application  of  the  Temiscouata  Railway  Company  for 
approval  of  Supplement  No.  2  to  its  Standard  Freight  Mileage  Tariff 
C.R.C.  No.  1^13,  issued  under  the  requirements  of  the  General  Order  of 
the  Board  No.  388,  dated  December  20,  1923. 

File  No.  1010.4 

Wednesday,  the  6th  day  of  February,  A.D.  1924. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  Supplement  No.  2  to  the  applicant  com- 
pany's Standard  Freight  Mileage  Tariff  C.R.C.  No.  413,  on  file  with  the  Board 
under  file  No.  1010.4,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  34746  . 

In  the  matter  of  the  application  of  the  Wabash  Railway  Company,  under  Section 
323  of  the  Railway  Act,  1919,  for  approval  of  by-laws  passed  at  a  meeting 
held  on  January  22,  1924,  authorizing  W.  E.  Mattox,  Chief  of  the  Tariff 
Bureau,  and  L.  A.  Blatterman,  General  Passenger  Agent,  to  prepare  and 
issue  tariffs  of  the  freight  and  passenger  tolls  to  be  charged  on  the  Com- 
pany's lines  of  railway. 

Case  No.  3088 

Thursday,  the  7th  day  of  February,  A.D.  1924. 

S.  J.  McLean,  Assistant  Cliief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  by-laws  be,  and  they  are  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  392 

In  the  matter  of  the  application  of  the  Toronto  Board  of  Trade,  the  Montna. 
Board  of  Trade,  and  the  Canadian  Manufacturers'  Association,  in  pursu- 
ance of  the  right  reserved  by  the  General  Order  of  the  Board  No.  380, 
dated  May  16,  1923,  for  the  same  milling -in-transit  privileges  on  dried 
peas  as  are  accorded  other  grains. 

File  No.  32580 

Thursday,  the  7th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  20,  1923,  in  the  presence  of  counsel  and  representatives  for  the  appli- 
cants, H.  Murtin,  Limited,  Guelph,  Ontario,  the  Canadian  Pacific  and  Cana- 
dian National  Railway  Companies,  and  the  Canadian  Freight  Association,  the 
evidence  offered,  and  what  was  alleged, — 

The  Board  orders:  That  all  railway  companies  subject  to  its  jurisdiction, 
who  publish  tariffs  covering  milling-in-transit  arrangements  on  grain,  shall, 
effective  not  later  than  February  25,  1924,  amend  the  said  tariffs,  extending  the 
same  arrangement  on  peas  produced  in  Canada,  for  milling  or  other  treatment. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  394 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada  for  an 
Order  amending  the  General  Order  of  the  Board  No.  78,  dated  July  14, 
1911,  prescribing  the  rules  and  instructions  for  the  inspection  and  testing 
of  locomotive  boilers  and  their  appurtenances. 

File  No.  1651o 

Friday,  the  8th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  report  and 
recommendation  of  its  Chief  Operating  Officer,  and  the .  submissions  filed  on 
behalf  of  the  railway  companies  affected, — 

The  Board  orders:  That  the  said  General  Order  No.  78,  dated  July  14, 
1911,  be,  and  it  is  hereby,  amended  by  striking  out  clauses  5,  11,  18,  and  19 
thereof,  and  substituting  the  following,  namely: — 

"  5.  Flues  to  be  removed. — All  flues  of  boilers  in  service,  except  as  other- 
wise provided,  shall  be  removed  at  least  every  four  years,  and  a  thorough 
examination  shall  be  made  of  the  entire  interior  of  the  boiler.  After  the  flues 
are  taken  out,  the  inside  of  the  boiler  must  have  the  scale  removed  and  be 
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thoroughly  cleaned.  The  removal  of  flues  shall  be  due  after  48  calendar  months- 
service,  provided  such  service  is  performed  within  five  consecutive  years.  Por- 
tions of  calendar  months  out  of  service  will  not  be  counted.  Time  out  of  service 
must  be  properly  accounted  for  by  '  out  of  service  '  reports,  and  notations  of 
months  claimed  out  of  service  made  on  the  back  of  each  subsequent  inspection 
report  and  cab  card.  The  period  for  removal  of  flues,  upon  formal  application 
to  the  Mechanical  Expert,  may  be  extended  if  investigation  shows  the  condi- 
tions warrant  it. 

"11.  Lagging  to  be  removed— The  jacket  and  lagging  shall  be  removed 
at  least  once  every  five  years,  and  a  thorough  inspection  made  of  the  entire 
exterior  of  the  boiler  while  under  hydrostatic  pressure.  The  jacket  and  lagging 
shall  also  be  removed  whenever,  on  account  of  any  indications  of  leaks,  the 
Board's  Inspector,  or  the  Railway  Company's  Inspector,  considers  it  desirable 
or  necessary. 

"  18.  Method  of  testing  flexible  stay  bolts  with  caps. — All  flexible  stay 
bolts  having  caps  over  the  outer  ends  shall  have  the  caps  removed  at  least  once 
every  two  years,  provided  such  service  is  performed  within  three  consecutive- 
years,  and  also  whenever  the  Board's  Inspector,  or  the  Railway  Company's 
Inspector,  considers  the  removal  desirable  in  order  thoroughly  to  inspect  the 
stay  bolts.  The  fire  box  sheets  should  be  examined  carefully  at  least  once  a 
month,  to  detect  any  bulging  or  indication  of  broken  stay  bolts.  Each  time  a 
hydrostatic  test  is  applied,  the  hammer  test  required  by  Rules  16  and  17  shali 
be  made  while  the  boiler  is  under  hydrostatic  pressure,  not  less  than  the  allowed 
working  pressure,  and  proper  notation  of  such  test  made  on  Form  No.  3. 

"  19.  Method  of  testing  flexible  stay  bolts  without  caps. — Flexible  stay 
bolts  which  do  not  have  caps  shall  be  tested  once  each  month,  the  same  as  rigid 
bolts.  Each  time  a  hydrostatic  test  is  applied,  such  stay  bolt  test  shall  be  made 
while  the  boiler  is  under  hydrostatic  pressure  not  less  than  the  allowed  working 
pressure,  and  proper  notation  of  such  test  made  on  Form  No.  3." 

And  it  is  further  ordered:  That  General  Orders  Nos.  106  and  178,  dated 
respectively  June  27,  1913,  and  January  23,  1917,  made  herein,  be,  and  they  are 
hereby,  rescinded. 

F.  B.  CARVELL, 
 Chief  Commissioner. 

ORDER  No.  34744 

In  the  matter  of  the  application  of  the  Schomberg  and  Aurora  Railway  Com- 
pany, hereinafter  called  the  "  applicant  company, ,}  under  Section  334  of 
the  Railway  Act,  1919,  for  approval  of  Standard  Passenger  Tariff  C.R.C. 
No.  5,  on  file  with  the  Board  under  file  No.  33205. 

Saturday,  the  9th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic 
Officer, — 

The  Board  orders:  That  the  said  Standard  Passenger  Tariff  of  the  applicant 
company,  C.R.C.  No.  5,  on  file  with  the  Board  under  file  No.  33205,  be,  and  it 
is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  pub- 
lished in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  393 

In  the  matter  of  the  application  of  the  Bell  Telephone  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  under  Section  375  of  the 
Railway  Act,  1919,  for  approval  of  its  service  station  form  of  agreement 
(No.  651a),  in  substitution  for  the  form  (No.  651)  approved  by  the 
General  Order  of  the  Board  No.  375,  dated  March  17,  1923,  on  file  with 
the  Board  under  Case  No.  538. 

Wednesday,  the  13th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report 
and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders: 

1.  That  the  said  service  station  form  of  agreement  (No.  651a),  to  be 
entered  into  between  the  applicant  company  and  any  other  company,  muni- 
cipality, or  corporation  having  authority  to  construct  or  operate  a  telephone 
system  or  line,  on  file  with  the  Board  under  Case  No.  538,  be,  and  it  is  hereby, 
approved. 

2.  That  General  Order  No.  375,  dated  March  17,  1923,  in  so  far  as  it 
approves  the  service  station  form  of  agreement  No.  651,  be,  and  it  is  hereby, 
rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  34754 

In  the  matter  of  the  tariff  schedules  filed  by  and  on  behalf  of  the  express  com- 
panies subject  to  the  jurisdiction  of  the  Board,  cancelling  various  com- 
modity express  rates  between  points  in  Eastern  Canada. 

File  No.  33218 

Thursday,  the  14th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
C.  Lawrence,  Commissioner. 
Hon.  Frank  Oliver,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Moncton, 
February  5,  1924,  the  Express  Traffic  Association  and  the  Canadian  National 
Railway  Company  being  represented  at  the  hearing,  and  what  was  alleged ;  and 
in  pursuance  of  the  powers  conferred  upon  it  by  sections  34  and  325  of  the 
Railway  Act,  1919,  and  of  all  other  powers  possessed  by  the  Board  in  that 
behalf, — 

It  is  ordered:  That,  for  the  present  and  pending  investigation,  the  following 
schedules  be,  and  they  are  hereby,  suspended,  namely: — 

Supplement  No.  1  to  the  Express  Traffic  Association's  Tariff,  C.R.C.  No. 
ET-810. 

Supplement  No.  26  to  the  Canadian  National  Railway  Company's  Express 
Department's  Tariff,  C.R.C.  No.  1842. 
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Supplement  No.  1  to  the  Canadian  National  Railway  Company's  Express 

Department's  Tariff,  C.R.C.  No.  31. 
Supplement  No.  6  to  the  Dominion  Express  Company's  Tariff,  C.R.C.  No 

4645. 

Supplement  No.  3  to  the  Dominion  Express  Company's  Tariff,  C.R.C.  No. 
4670. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Esquimalt  and  Nanaimo  Railway  Company,  under  section 
248  of  the  Railway  Act,  1919,  for  an  Order  authorizing  the  use  and  oper- 
ation of  the  railway  portion  of  the  Johnson  Street  Bridge,  Victoria,  B.C., 
which  has  been  constructed  under  the  provisions  of  the  Board's  Order  No. 
31334,  dated  August  2,  1921. 

# 

And  for  an  Order  amending  Order  No.  12644,  dated  September  1, 
1910,  in  such  manner  so  as  to  provide  in  connection  with  the  operation  of 
the  bridge  that  the  bascule  spans  shall  not  be  opened  during  the  period  of 
ten  minutes  before  and  twenty  minutes  after  the  scheduled  time  for 
arrival  of  a  scheduled  train  of  the  applicant  company  at  its  station  on 
the  east  side  of  Victoria  Harbour,  or  diiring  the  period  of  twenty  minutes 
before  and  ten  minutes  after  the  scheduled  time  for  departure  of  a 
scheduled  train  of  the  applicant  company  from  its  said  station. 

File  No.  11118. 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

At  the  sittings  of  the  Board  at  Victoria,  on  the  29th  day  of  November,  last, 
application  was  made  by  the  Esquimalt  and  Nanaimo  Railway  Company  for  an 
Order  amending  Order  No.  12644,  providing  for  the  operation  of  the  new  bascule 
bridge  across  the  northern  arm  of  Victoria  harbour,  known  as  the  Johnson  Street 
bridge. 

The  present  bascule  bridge  was  constructed  under  authority  of  an  agree- 
ment dated  the  27th  day  of  December,  A.D.  1919,  made  between  the  Corporation 
of  the  city  of  Victoria  of  the  one  part  and  the  Esquimalt  and  Nanaimo  Railway 
Company  of  the  other  part,  and  provided  for  the  construction  of  a  joint  railway 
and  traffic  bridge  to  take  the  place  of  one  heretofore  existing  upon  the  same 
location.  Traffic  over  the  original  bridge  was  provided  for  by  Order  No.  12644 
of  this  Board  and  it  was  provided  by  section  12  of  the  said  contract,  which  was 
ratified  by  the  Legislature  of  the  Province  of  British  Columbia  by  chapter  37 
of  the  Statutes  of  1920  that:— 

"  The  city  will  join  with  the  railway  company  in  an  application  to 
the  said  Board  of  Railway  Commissioners  for  an  order  providing  that  the 
bascule  span  of  the  said  bridge  shall  not  be  opened  within  twenty 
minutes  before  the  departure  or  arrival  of  a  scheduled  train  of  the 
railway  company  from  or  to  the  railway  company's  station  at  the  east 
side  of  Victoria  harbour". 
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At  the  hearing  in  Victoria  it  was  contended  by  representatives  of  both  the 
city  and  the  railway  company,  that  the  time  referred  to  in  section  12  was  not 
happily  worded,  and  this  Board  was  asked  to  so  amend  the  original  order  as  to 
provide  for  proper  and  efficient  operation  over  the  said  bridge  and  of  the  bascule 
thereof. 

It  does  not  seem  that  the  bridge  should  be  compulsorily  closed  for  thirty 
minutes  simply  to  allow  for  the  arrival  or  departure  of  an  ordinary  passenger 
train  and,  as  all  trains,  according  to  law,  must  come  to  a  full  stop  before  passing 
over  a  draw  bridge,  there  should  be  no  longer  closing  of  the  bridge  than  is 
actually  necessary  and  it  would  seem  that  no  time  is  necessary  before  the  arrival 
of  the  train  during  which  the  bridge  should  be  closed.  It  should  be  closed  upon 
the  arrival  of  the  train,  and  when  the  same  is  ready  to  pass  over  the  bridge;  and, 
therefore,  I  think  it  is  not  necessary  to  specify  any  time  before  the  arrival  of  the 
train  when  the  bridge  should  be  closed.  A  period  of  fifteen  minutes  after  the 
train  arrives  should  be  quite  sufficient  time  to  unload  passengers,  express,  mail, 
etc.,  and  have  the  train  removed  across  the  bridge.  If  longer  time  were  found 
necessary,  I  think  the  bridge  should  be  opened  if  required  in  the  interest  of 
navigation.  I  feel  that  the  order  should  allow  the  bridge  to  be  closed  for 
fifteen  minutes  after  the  arrival  of  the  train. 

Then,  as  to  the  departure  of  a  train,  the  conditions  are  a  little  different. 
The  trains  referred  to  herein  are  only  scheduled  trains,  and  the  railway  company 
backs  the  train  over  the  bridge  to  the  Victoria  station,  sufficient  time  before  the 
departure  to  allow  of  the  entraining  of  passengers,  express,  mails,  etc.  Fifteen 
minutes  should  be  sufficient  time  for  this  and  they  should  have  a  certain  time 
after  the  schedule  time  of  departure  to  allow  for  an  unforeseen  delay  of  a  few 
minutes.  I  think  five  minutes  should  be  sufficient  to  cover  this,  and  the  new 
order  should  provide  that  the  bridge  may  be  closed  for  fifteen  minutes  before 
the  scheduled  time  for  departure  and,  if  necessary,  five  minutes  after  the  said 
scheduled  time. 

As  there  is  no  protection  at  the  present  time  on  the  northern  end  of  the 
bridge  excepting  a  barrier  of  some  kind  at  the  immediate  end  of  the  bridge,  I 
think  something  further  should  be  provided  and  would  approve  of  the  proposal 
made  by  Messrs.  Mountain  and  Spencer  in  their  memorandum  of  the  first  instant, 
in  which  they  recommend  that  there  be  provided  at  the  westerly  end  of  the 
bascule  bridge,  a  semaphore,  located  at  five  hundred  feet  distance  from  the  opening 
span  and  inter-locked  with  the  bridge  so  that  a  clear  signal  cannot  be  given 
unless  the  bridge  is  closed.  The  present  barriers  shown  at  either  end  of  the 
bridge  and  which  are  also  interlocked  so  that  the  barrier  must  be  down  before 
the  bridge  is  opened,  should  be  maintained. 

In  addition  to  making  provision  for  the  regular  scheduled  trains  as  here- 
inbefore described,  I  think  there  should  be  some  arrangement  about  the  oper- 
ation of  special  or  excursion  trains.  It  would,  therefore,  seem  that  any  special 
or  excursion  train  which  has  been  publicly  advertised  in  a  newspaper,  in  the 
city  of  Victoria,  for  three  days,  should  have  the  same  rights,  both  before 
departure  and  after  arrival,  as  are  herein  accorded  to  scheduled  trains. 

I  think,  therefore,  that  the  original  Order  No.  12644  should  be  rescinded 
and  a  new  order  drawn  in  place  thereof,  leaving  all  the  provisions  of  the  old 
order  as  at  present,  excepting  as  to  the  changes  herein  suggested.  The  first 
section  would  remain  the  same  as  it  is  at  present,  excepting  that  the  number  of 
section  273  should  be  changed  to  read  305;  a  new  paragraph  known  as  section  2, 
should  be  added,  providing  for  the  semaphore  protection  hereintofore  discussed; 
section  2  would  become  section  3  and  should  read  the  same  as  in  the  present 
order  down  to  the  word  "  however  "  in  the  seventh  line  of  the  section,  to  which 
should  be  added  the  words  provided  in  the  memorandum  herein  referred  to, 
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known  as  clause  2,  with  the  necessary  provision  for  special  or  excursion  trains; 
section  3  to  become  section  4  and  shall  not  be  changed. 

Ottawa,  February  16,  1924. 

Commissioners  Lawrence  and  Oliver  concurred. 


ORDER  NO.  34775 

File  No.  11118 

Tuesday,  the  19th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

C.  Lawrence,  Commissioner. 

Hon.  Frank  Oliver,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board,  held  in  Victoria, 
November  29,  1923,  in  the  presence  of  counsel  for  the  city  of  Victoria,  the  Inner 
Harbour  Association  of  the  city  of  Victoria,  and  the  Canadian  Pacific  Railway 
Company  (owning  and  operating  the  Esquimalt  and  Nanaimo  Railway  Com- 
pany), and  what  was  alleged;  and  upon  the  report  and  recommendation  of  its 
Chief  Engineer  and  its  Chief  Operating  Officer, — 

The  Board  Orders  as  follows: — 

1.  That  the  said  Order  No.  12644,  dated  September  1,  1910,  be,  and  it  is 
hereby,  rescinded. 

2.  That  the  Canadian  Pacific  Railway  Company  instruct  and  caution  all 
enginemen,  conductors,  and  other  persons  who  are  placed  in  charge,  or  allowed 
to  take  charge,  of  trains  on  the  Esquimalt  and  Nanaimo  Railway,  to  exercise 
the  greatest  caution  regarding  the  operation  of  trains  over  the  railway  bridge 
across  the  northern  arm  of  the  harbour  of  the  city  of  Victoria,  in  the  province 
of  British  Columbia,  and  always  to  comply  strictly  with  section  305  of  the  Rail- 
way Act,  1919,  as  follows: — 

"  When  any  railway  passes  over  any  navigable  water,  or  canal,  by 
means  of  a  draw  or  swing  bridge  which  is  subject  to  be  opened  for  navi- 
gation, every  train  shall,  before  coming  on  or  crossing  over  such  bridge, 
be  brought  to  a  full  stop,  and  shall  not  thereafter  proceed  until  a  proper 
signal  has  been  given  for  that  purpose 

2.  That  a  semaphore  be  provided  at  the  westerly  end  of  the  said  bascule 
bridge,  located  at  about  five  hundred  feet  distance  from  the  opening  span  and 
interlocked  with  the  bridge,  so  that  a  clear  signal  cannot  be  given  unless  the 
bridge  is  closed ;  the  present  barriers  shown  at  each  end  of  the  bridge,  and  which 
are  also  interlocked  so  that  the  barrier  must  be  down  before  the  bridge  is 
opened,  to  be  maintained. 

3.  That  if  a  ship  or  boat  make  a  signal  for  the  opening  of  the  draw  or  swing- 
bridge  aforesaid,  the  bridge  tender  or  man  placed  in  charge  of  the  bridge  at  once 
set  the  semaphores  at  "  danger  for  the  protection  of  trains  from  the  north,  and 
immediately  thereafter  open  the  said  draw-bridge  with  all  due  despatch:  Pro- 
vided, however,  that  the  said  bridge  shall  not  be  opened  for  a  period  of  fifteen 
minutes  after  the  arrival  of  a  passenger  train  at  the  said  station,  or  fifteen 
minutes  before  the  scheduled  time  of  the  departure  of  a  passenger  train  from 
the  said  station;  nor  for  a  period  of  five  minutes  after  the  departure  time  of  a 
scheduled  passenger  train  from  the  said  station,  unless  in  the  meantime  the  said 
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train  has  passed  over  and  cleared  the  bridge.  And  that  any  special  or  excursion 
train  which  has  been  publicly  advertised  in  a  newspaper  in  the  city  of  Victoria 
for  three  days  shall  have  the  same  rights,  both  before  departure  and  after 
arrival,  as  are  herein  accorded  to  scheduled  trains. 

4.  That  in  no  case  shall  a  ship  or  boat  give  a  signal  for  the  opening  of  the 
said  draw-bridge  until  within  ten  minutes  of  the  time  when  it  will  be  ready  to 
pass  promptly  through. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Board  of  Trade  of  Lethbridge,  Alia.,  the  Wholesalers'  Asso- 
ciation, the  Retail  Merchants'  Association,  and  the  United  Commercial 
Travellers,  Lethbridge,  Alta.,  for  the  restoration  of  a  daily  daylight  train 
service  between  Medicine  Hat  and  Cranbrook,  as  was  in  effect  in  1912, 
on  the  Canadian  Pacific  Railway. 

File  27563.56.14. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  analysis  of  the  conditions  in  connection  with  the  present  application 
necessitates  some  consideration  of  the  earlier  history. 

Under  date  of  April  1,  1922,  the  Canadian  Pacific  Railway  Company  repre- 
sented that  trains  Nos  535  and  536  between  MacLeod  and  Crows  Nest  were  being 
operated  at  a  serious  loss.  It  was  set  out  that  a  careful  count  taken  of  the 
earnings  on  these  trains  for  a  twelve-day  period,  February  4,  to  17,  disclosed 
passenger  receipts  of  $1,503.25.  It  was  set  out  that  the  February  operating 
expenses  were  not  then  available,  but  basing  the  calculation  on  the  1922  January 
figures  the  operating  expenses  of  the  trains  in  question  for  a  twelve-day  period 
were  $2,424.12;  that  is  to  say,  it  was  claimed  there  was  a  deficit  of  $920  in  the 
operation.  Application  was  then  made  by  the  railway  to  withdraw  the  service 
in  question. 

The  matter  stood  for  hearing.  Subsequently,  under  date  of  July  17,  1922,  the 
railway  submitted  figures  of  a  check  made  for  the  trains  in  question  between  the 
points  in  question  for  the  period  May  29  to  June  10.  These  were  given  as 
showing  a  cost  of  operating  for  the  two  trains  of  $3,052.16,  with  earnings  of 
$848.80;  that  is,  for  the  period  in  question,  a  deficit  of  $2,204.36.  It  was  set 
out  that  the  then  existing  service  over  the  section  in  question  was  made  by  two 
passenger  trains  daily,  except  Sunday,  on  which  day  there  was  one  train  only 
each  way,  and  that  with  the  removal  of  the  trains  in  question  there  would  be  one 
daily  each  way. 

After  hearing  in  Lethbridge  on  September  27,  1922,  and  on  consideration,  a 
revision  of  the  Crows  Nest-Lethbridge  service,  making  a  tri-weekly  on  Monday, 
Wednesday  and  Friday,  was  approved. 

The  application  now  made  involving  the  restoration  of  the  daily  daylight 
train  service  from  Lethbridge  to  Cranbrook  was  developed  in  representations 
which  emphasized  the  importance  of  the  service  asked  for  for  the  Commercial 
Travellers.  In  the  statement  submitted  by  the  Lethbridge  Board  of  Trade 
covering  the  Wholesalers'  Association,  Retailers'  Association,  and  United  Com- 
mercial Travellers,  it  was  set  out  that  the  existing  service  between  Lethbridge 
and  Cranbrook  of  one  through  train  each  way  every  twenty-four  hours  was  a 
matter  of  great  inconvenience  to  the  residents,  and  caused  additional  expense  to 
the  commercial  interests  of  the  district.  It  was  said  that  this  was  more  parti- 
cularly true  on  account  of  one  train  each  way,  daily,  arriving  and  departing 
from  Lethbridge  at  midnight,  it  being  set  out  that  Lethbridge  was  a  point  from 
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which  a  great  many  commercial  travellers  went  out  on  their  work  in  connection 

with  their  respective  territories. 

The  importance  of  the  matter  of  the  service  to  the  Commercial  Travellers 

is  emphasized  in  the  following  extract  from  the  written  submission  made  by  the 

representative  of  Lethbridge: — 

*'  At  the  present  time,  there  are  between  seventy-five  and  eighty 
commercial  travellers  travelling  out  of  Lethbridge  along  the  Crows  Nest 
route.  This  does  not  take  into  account  the  great  number  of  travellers 
who  work  this  district  for  Calgary,  Vancouver,  Winnipeg  and  wholesale 
houses  at  other  points.  The  firms  employing  these  travellers  are  put  to 
an  enormous  expense  in  maintaining  their  representatives  on  the  Crows 
Nest  Line  through  lack  of  an  additional  train  each  way  daily.  It  is 
impossible  to  keep  a  traveller  on  the  road  at  a  less  expense  than  $7  per 
day  actual  expenses,  in  addition  to  his  salary.  Under  present  conditions, 
a  traveller  can  only  work  one  town  per  day.  As  the  towns  are  all  small 
the  trade  limited,  the  traveller  invariably  finishes  up  his  work  within  a 
few  hours,  but  is  obliged  to  wait  twenty-four  hours  for  the  following  day's 
train.  With  one  additional  train  each  way  daily  as  we  are  asking  for,  a 
traveller  will  be  enabled  to  work  at  least  two,  and  sometimes  by  '  doubling 
back  ',  three  towns  per  day.  In  other  words,  to  do  the  business  properly, 
it  is  now  costing  the  wholesale  houses  represented  by  perhaps  eighty 
travellers  two  or  three  times  as  much  in  travelling  expenses  as  would  be 
the  case  if  the  service  we  are  asking  for  were  put  in  operation  and  a 
corresponding  saving  would  be  effected  in  the  traveller's  time  or  efficiency 
to  his  house." 

It  is  claimed  that  with  the  existing  train  service,  viz.,  one  train  each  way 
every  twenty-four  hours,  "  the  day  coaches  are  invariably  so  crowded  that  it  is 
often  impossible  to  secure  a  seat,  which  necessitates  the  extra  expense  of  buying 
a  seat  in  the  sleeping-car."  The  opinion  is  expressed  that  if  the  day  service  is 
reinstalled  it  will  be  sufficiently  patronized  to  prove  a  paying  train  for  the  rail- 
way company;  but  the  further  opinion  is  expressed  that  whether  the  train  pays 
or  not  "  the  district  is  entitled  to  the  convenience  of  this  additional  service,  con- 
sidering the  population  served  and  the  enormous  freight  earnings  produced  on 
the  Crows  Nest  Branch." 

The  train  service  at  present  existing  consists  of  trains  Nos.  67  and  68,  daily, 
Medicine  Hat  to  Kootenay  Landing;  trains  Nos.  511  and  512,  Medicine  Hat  to 
Lethbridge,  daily,  except  Sunday;  trains  Nos.  535  and  536,  Macleod  to  Crows 
Nest  Monday,  Wednesday  and  Friday.  The  hours  of  arrival  and  departure 
are  as  follows: — 

No.  67  leaves  Medicine  Hat  11.15  p.m.,  arriving  at  Lethbridge  3.10  a.m. 
Leaves  Lethbridge  4.10  a.m.,  arriving  at  Cranbrook  12.10  p.m. 

No.  68  leaves  Cranbrook  at  4.20  p.m.,  arriving  Lethbridge  2.20  a.m.  Leaves 
Lethbridge  2.45  a.m.,  arriving  Medicine  Hat  6.45  a.m. 

Both  trains  run  daily. 

No.  511  leaves  Medicine  Hat  10  a.m.,  arriving  Lethbridge  2  p.m. 
No.  512  leaves  Lethbridge  4.20  p.m.,  arriving  Medicine  Hat  8.25  p.m. 
Both  trains  daily  except  Sunday.  . 

No.  535  leaves  Macleod  12.45  p.m.,  arriving  Crows  Nest  3.30  p.m.,  Monday, 
Wednesday  and  Friday. 

No.  536  leaves  Crows  Nest  9.30  a.m.,  arriving  Macleod  12.10  p.m.  Tuesday, 
Thursday  and  Saturday. 

The  service  between  Lethbridge  and  Macleod  is: — 

No.  539  leaves  Lethbridge  11.20  a.m.,  arriving  Macleod  12.20  p.m. 

No.  540  leaves  Macleod  1  p.m.,  arriving  at  Lethbridge  2  p.m. 

These  trains  run  daily  except  Sunday. 
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In  addition  to  the  representations  made  by  the  Lethbridge  interests  already 
referred  to,  the  secretary -treasurer  of  Pincher  Creek  stated  that  the  existing  tri- 
weekly service  from  Lethbridge  to  Crows  Nest  had  no  connections  at  the  latter 
point.  This  service,  it  may  be  noted,  is  afforded  by  trains  539  and  540  connecting 
at  Macleod  with  trains  535  and  536.  It  was  set  out  that  while  it  was  convenient 
for  any  one  not  wishing  to  travel  further  either  way,  the  service  was  unsatis- 
factory in  that  it  only  ran  three  days  per  week.  It  was  stated,  further,  that 
the  night  trains  were  not  convenient  as  to  hours,  necessitating  long  periods  of 
absence  for  short  trips,  and  the  same  position  was  set  out  as  by  the  Lethbridge 
interests,  namely,  that  the  trains  were  always  crowded  and  uncomfortable. 

General  support  was  given  to  the  application  by  the  Fernie  Board  of  Trade. 
In  a  summary  way,  it  may  be  said  that  the  main  traffic  which  was  drawn  to  the 
attention  of  the  Board  was  that  of  commercial  travellers;  that  aside  from  this 
there  were  only  general  statements  as  to  traffic;  and  that  no  attempt  was  made 
to  give  detail  of  traffic  which  would  be  available  from  stations  between  Leth- 
bridge and  Cranbrook  if  the  service  were  extended.  This  is  stated  as  a  fact,  not 
as  a  criticism,  for  it  normally  happens  that  where  there  are  applications  in  regard 
to  train  service  the  applicants  are  not  in  a  position  to  give  specific  detail  as  to 
what  traffic  there  is  moving  which  would  justify  additional  trains.  In  the  nature 
of  events,  their  opinions  in  this  regard  must  naturally  be  in  the  nature  of  surmises. 

At  the  hearing,  the  Board  gave  direction  that  details  were  to  be  submitted 
by  the  railway  regarding  the  earnings  and  expenses  of  the  trains  at  present 
operating,  and  that  copies  of  this  material  should  be  sent  to  the  representative 
of  the  Lethbridge  Board  of  Trade,  so  that  such  comments  as  he  desired  to  make 
might  be  placed  before  the  Board  for  its  assistance  and  consideration. 

As  the  earnings  of  particular  trains  are  not  normally  earmarked  in  the 
accounts,  it  has  been  necessary  to  have  a  special  conductor's  check  of  the  traffic 
involved. 

The  applicants  ask  for  a  daily  daylight  train  service,  except  Sunday,  between 
Medicine  Hat  and  Cranbrook  at  7  a.m.,  arriving  at  the  end  of  the  run  about 
9  p.m.  The  applicants  are  willing  that  if  this  is  done  trains  511  and  512  and 
535  and  536  should  be  withdrawn.  Whether  people  located  at  other  points  would 
be  affected  adversely  by  such  withdrawal  was  not  developed,  as  the  only  material 
submitted  was  by  those  who  were  in  favour  of  the  change. 

The  railway  submitted  details  of  the  earnings  of  trains  Nos.  511  and  512 
for  the  period  from  July  23  to  August  4,  1923;  for  trains  Nos.  535  and  536,  for 
the  period  from  July  23  to  August  4,  1923;  and  for  trains  Nos.  67  and  68  between 
Cranbrook  and  Lethbridge,  for  the  period  July  22  to  August  4. 

The  detailed  figures  were  submitted  to  the  applicants  for  their  consideration. 
These  figures  while  not  set  out  in  detail  here  are  subjected  to  analysis  below.  In 
summary  form,  the  results  submitted  by  the  railway  for  the  train  services  and 
periods  in  cmestion  were: — 

Trains  511  and  512   1,719  passengers,  $2,585.45  earn. 

535  and  536   1,090        "  1.464.40  " 

67  and    68 1 
traffic    local   Cran-  I 

brook-Letihforidge  |f   1,573        "  2?299.25  " 

in  both  direc-  | 
tions.  J 

Included  in  the  Cranbrook-Lethbridge  return  are  100  tickets  for  a  picnic, 
Fernie  to  Morrissey  and  return.  There  is  no  reduced  picnic  basis  filed  for  this 
section;  but,  assuming  the  same  basis  to  apply  as  is  applicable  in  the  East,  which 
on  the  short  mileage  of  a  little  over  8  miles  involved  would  mean  a  minimum 
of  50  cents  per  ticket,  or  $50  earnings  for  the  100  passengers.  These  two  items 
have  been  deducted  in  the  computations  later  presented,  thus  leaving  the  number 
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of  passengers  at  1,473,  and  the  earnings  at  $2,249.25.    It  is  obvious  that  as  the 
two  items  deducted  are  the  result  of  short  distance  traffic,  on  a  special  occasion, 
their  inclusion  helps  in  giving  an  average  which  is  not  characteristic. 
The  following  statement  was  also  put  in: — 

"  DETAILS  OF  ESTIMATED  COST  OF  OPERATION  FOR  A  31-DAY 
MONTH  OF  A  LOCAL  TRAIN  BETWEEN  MEDICINE  HAT  AND 
CRANBROOK. 

1.  Despatching  trains  $  333 

2.  Station  employees   1,998 

3.  Station  supplies  and  expenses   137 

4.  Train  and  Enginemen's  wages   4,514 

5.  Fuel  for  Train  Locos   2,525 

6.  Water  for  Train  Locos   215 

7.  Lubricants  and  other  supplies  for  Train  Locos   156 

8.  Enginehouse  expenses — Train   1,050 

9.  Yard  switching  expense   198 

10.  Train  supplies  and  expense^  (f  average)   1,213 

11.  Superintendence,  stationery,  etc   597 

12.  Proportion  of  maintenance  of  way  and  structures   3,546 

13.  Passenger  train  car  repairs   1,565 

14.  Locomotive  repairs   2,735 

15.  Proportion  of  traffic  and  general  expenses   915 

16.  Interest  on  rolling  stock  and  depreciation   1.305 

17.  Proportion  of  fixed  .charges  and  taxes   2,113 

$25,115 

Loco.  Miles.  Train  Miles.  Car  Miles.  Tons  Fuel. 

19,561  19,561  78,244  496 

Total  cost  per  train  milo  $1.28 

"    car      "  32.1c." 


The  railway  company  made  a  summary  statement  in  the  following  terms  in 
regard  to  the  significance  of  the  figures  filed: — 

"  Referring  to  my  letter  to  you  of  the  30th  ultimo,  I  now  enclose 
herewith  copies  of  the  following  statements: — 

"  1.  Details  of  estimated  cost  of  operation  for  a  31-day  month 
of  local  train  between  Medicine  Hat  and  Cranbrook. 

"  2.  Passengers  carried  and  revenue  earned  on  Trains  511  and 
512  dailv  between  Lethbridge  and  Medicine  Hat  from  July  23  to 
August  4,  1923. 

"  3.  Passengers  carried  and  revenue  earned  on  Trains  535  and 
536,  tri- weekly,  between  Lethbridge  and  Crows  Nest,  July  23  to 
August  4,  1923. 

"  4.  Tickets  sold  at  points  Cranbrook  to  Lethbridge  inclusive  in 
respect  of  local  business  on  trains  67  and  68  and  revenues  therefrom. 

"  It  will  be  seen  from  the  above  that  while  the  estimated  cost  of 
operation  for  a  daily  local  train  between  Medicine  Hat  and  Cranbrook 
amounts  to  $1.28  per  train  mile,  the  earnings  for  Trains  511  and  512 
during  the  period  given  amounted  to  only  93  cents  per  train  mile,  and  the 
earnings  of  trains  535  and  536  three  times  a  week  amounted  to  only  $1.20. 
It  is  submitted  that  in  view  of  these  figures  there  would  be  no  justification 
for  ordering  a  daily  service  between  Lethbridge  and  Cranbrook  or 
between  Medicine  Hat  and  Cranbrook.  I  understand  that  the  repre- 
sentative of  the  Fernie  Board  of  Trade  admitted  that  so  far  as  traffic 
between  Cranbrook  and  Fernie  is  concerned,  the  existing  train  service 
is  satisfactory  and  certainly  east  of  Fernie  the  traffic  is  shown  to  be 
insufficient  to  warrant  any  additional  service." 
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The  figures  so  submitted  were  filed  with  the  Lethbridge  Board  of  Trade  for 
its  comments.    The  Board  of  Trade  asked — 

"  Is  it  not  the  constituted  duty  of  your  Board,  who  has  an  organi- 
zation of  experts  at  its  command,  to  say  whether  the  figures  in  question 
are  within  reason  or  not.  .  .  .  We  have  always  observed  that  the  railway 
companies  are  well  able  and  do  take  care  of  themselves,  and  was  it  not 
for  that  reason  that  the  Parliament  of  Canada  found  it  necessary  to 
create  the  Board  of  Railway  Commissioners  primarily  to  protect  the 
public  interest?" 

This  extract  is  quoted  because  there  is  an  apparent  misapprehension  in  the 
mind  of  the  representative  of  the  Lethbridge  Board  of  Trade.  The  Board  is 
cognizant  of  its  public  duty.  At  the  same  time,  it  was  stated  at  the  hearing 
that  the  figures  were  to  be  submitted  to  the  Board  of  Trade  for  the  comments  of 
that  organization,  and  the  suhmission  of  this  written  statement  to  the  Board  of 
Trade  was  not  only  a  matter  of  courtesy  but  also  a  matter  of  right. 

In  the  comments  of  the  Lethbridge  Board  of  Trade,  it  was  suggested  that 
if  an  average  of  $1.28  per  train  mile  was  the  cost  of  operation  on  all  divisions, 
then  there  were  other  sections  in  which  economics  in  train  service  might  well  be 
considered,  and  reference  was  made  in  this  regard  to  the  service  on  the  Calgary- 
Edmonton  line.  It  was  stated  that  trains  Nos.  67  and  68  were  primarily  through 
trains,  and  while  serving  the  through  service  admirably  there  was  inadequate 
local  service.  It  was  held  that  with  continuous  daylight  daily  service,  except 
Sunday,  between  Medicine  Hat  and  Cranbrook  traffic  would  be  fostered  and 
developed,  and  that  probably  the  present  loss  as  shown  on  trains  Nos.  511  and 
512  and  on  535  and  536  was  due  to  a  large  extent  to  the  non-continuous  and 
non-through  service  provided.  It  was  also  set  out  that  the  period  chosen  was 
one  when  traffic  was  at  a  low  ebb,  not  only  owing  to  the  active  competition  of 
automobiles  on  account  of  good  weather,  but  also  to  it  being  vacation  time 
when  a  large  number  of  ordinary  railway  patrons  are  away  at  more  distant 
parts  on  their  vacations. 

Further  details  have  been  obtained  from  the  railway,  including  as  estimated 
cost  of  operation  for  local  train  between  Macleod  and  Crows  Nest  for  a  26-day 
period.    The  estimate  given  here  shows  a  cost  per  train  mile  of  $1.77. 

In  the  analysis  of  the  factors  entering  into  train  mile  costs,  the  railway 
submits  that  it  has  pursued  the  same  general  line  of  division  between  freight  and 
passenger  costs  as  it  has  developed  in  cases  submitted  to  the  Board,  which  line 
of  distribution  has  been  stated  to  be  in  substantial  accordance  with  the  method 
used  by  the  interstate  Commerce  Commission. 

As  pointed  out,  the  evidence  submitted  in  support  of  the  application  is 
fragmentary  and  inconclusive,  and  as  already  indicated  difficulties  in  this 
respect  always  attach  to  applications  for  increased  train  service. 

The  analysis  of  the  figures  filed  by  the  railway  may  now  be  considered  as 
bearing  upon  the  potential  traffic. 

Trains  Nos.  511  and  512,  Medicine  Hat  to  Lethbridge,  from  July  23  to 
August  4  give  details  for  24  trips.  The  passengers  for  these  trips  amounted  to 
1,719,  or  an  average  of  71  passengers  per  trip.  The  trains  in  question  are  four- 
car  trains — 1  mail  and  express,  1  baggage,  1  suburban  (second-class) ,  and  1  first- 
class;  that  is  to  say,  the  two  passenger  cars  in  question  carried  an  average  of  71 
passengers.  The  earnings  from  the  24  trips  in  question  amounted  to  $2,585.45; 
making  the  average  earning  per  passenger  $1.50. 

On  the  service  from  Lethbridge  to  Cranbook,  which  it  has  been  pointed 
out  is  part  of  a  through  service,  trains  Nos.  67  and  68  in  the  period  from  July 
23  to  August  4  made  26  trips.  The  traffic  between  Cranbrook  and  Lethbridge 
amounted  to  1,473  passengers,  or  an  average  of  57  per  trip.  The  trains  in 
question  carried  ten  cars  in  all  between  Medicine  Hat  and  Kootenay  Landing. 
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The  composition  of  the  trains  in  question  are  as  follows: — 

1  mail  car  1 

1  baggage. .     .                            . .  |  Medicine  Hat  and 

1  suburban  (2nd  class  or  smoker)   Kootenav  Landing. 

1  nrst-olass  I  J 

1  deeper  J 

1  express  car   Lethbride-Kootenay  Landing 

\        ■:.  •:.  •;, :.  v.  v. :: :: :: I 

1  parlour  car   Macleod-Kootenay  Landing. 

1  sleeper   Lethbridge-Crows  Nest. 

Yahk  is  the  point  wlhere  transfer  for  Spokane  is  made;  the  sleeper  comes  from 
Calgary.   The  sleeper  Lethbridge  to  Crows  Nest  also  moves  from  Calgary. 

This  is  a  5-car  train  Medicine  Hat  to  Lethbridge,  9  cars  Lethbridge  to  Macleod, 
10  cars  MacHeod  to  Crows  Nest,  and  9  cars  Crows  Nest  to  Cranbrook. 

That  is  to  say,  between  Medicine  Hat  and  Cranbrook  there  were  thus  avail- 
able 3  passenger  cars  and  2  sleepers  and  one  parlor  car  Macleod  to  Kootenav 
Landing,  and  the  average  of  the  Cranbrook-Lethbridge  traffic  was  57.  The 
earnings  per  passenger  trip,  between  Cranbook  and  Lethbridge,  on  this  section 
were  $1.53.    The  mileage  from  Cranbrook  to  Lethbridge  is  200.1  miles. 

From  Macleod  to  Crows  Nest,  trains  Nos.  535  and  536,  in  the  period  in 
question,  had  12  trips.  This  period  gives  a  total  of  1,090  passengers.  The 
average  number  of  passengers  per  trip  was  90.  This  is  a  3-car  train  carrying  2 
passenger  cars,  one  suburban  (second-class),  and  1  first-class.  The  average 
earnings  per  passenger  per  trip  were  $1.34. 

The  question  of  the  average  journeys  on  the  trains  in  question  may  be 
referred  to  as  illustrating  the  nature  of  existing  traffic. 

The  4  cent  rate  is  applicable  from  Macleod  westward.  The  commercial 
travellers'  rate  east  of  Macleod  is  2-6  cents  per  mile;  west  of  Macleod,  3  cents. 
Lethbridge  to  Medicine  Hat,  a  distance  of  108-4  miles,  is  in  the  territory  in 
which  the  rate  of  3-45  cents  applies.  On  the  3-45  cent  basis,  this  gives  an 
average  journey  of  43  miles.  The  round-trip  rate  is  twice  the  3-45  cent,  less 
XV  This  would  give  3-10  cents  for  one-half  the  round  trip,  or  an  average  journey 
of  48  miles.  On  the  commercial  travellers'  rate  of  2-6  cents,  the  average  journey 
would  be  58  miles. 

From  Cranbrook  to  Lethbridge,  the  distance  is  200-1  miles.  The  400  miles 
between  Macleod  and  Lethbridge  are  in  the  territory  within  which  the  lower 
rates  would  apply. 

Taking  the  4-cent  rate,  the  average  journey  would  be  38  miles.  On  the 
round-trip  rate,  the  average  journey  would  be  42  miles;  on  the  Commercial 
Travellers'  rate  of  3  cents  it  would  be  51  miles. 

This  gives  averages  which  are  not  quite  characteristic,  because  40  miles 
are  in  the  territory  of  lower  rates. 

From  Lethbridge  to  Crows  Nest  is  101-59  miles.  The  average  at  4  cents 
would  be  33  miles;  at  the  round-trip  rate  it  would  be  37  miles;  at  the  Com- 
mercial Travellers'  rate  of  3  cents  it  would  be  44  miles. 

Of  the  101 .59  miles,  40  miles  are  in  the  lower  rate  territory,  or  38  per  cent. 

One  factor  which  complicates  somewhat  the  computation  of  the  average 
journey  is  the  fact  that,  as  indicated,  in  two  cases  the  through  journey  necessi- 
tates moving  through  two  different  passenger  standard  territories.  However,  this 
does  not  make  as  great  a  difference  in  the  total  as  might  be  anticipated.  For 
example,  on  the  trip  from  Cranbrook  to  Lethbridge,  where  the  4-cent  rate  shows 
an  average  journey  of  38  miles,  a  computation  on  the  basis  of  3-45  cents  would 
be  44  miles.  The  round-trip  rate  on  the  same  basis  would  be  49  as  compared 
with  42,  and  the  average  journey  on  the  commercial  travellers'  rates  59  as 
against  51. 
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In  the  case  of  Lethbridge  to  Crows  Nest,  the  average  journey  on  the  3-45-cent 
rate  would  be  39  miles  as  compared  with  33  miles;  the  round-trip  distance  of  43 
as  compared  with  37;  and  the  Commercial  Travellers'  distance  of  51  as  compared 
with  42. 

The  fundamental  assumption  which  is  stressed  throughout  is  that  the  existing 
business  if  unsatisfactory  to  the  railway  is  unsatisfactory  because  of  the  inade- 
quate train  service;  it  being  further  assumed  that  with  increased  train  service 
there  would  be  of  necessity  a  situation  adequate  from  the  standpoint  of  revenue. 

Following  out  this  assumption,  an  analysis  of  the  traffic  figures  may  be  made. 
As  the  service  involved  is  one  from  Medicine  Hat  to  Cranbrook,  the  traffic 
figures  presented  bearing  on  different  portions  of  the  service  now  in  force  should 
be  considered. 

If  it  is  assumed  that  the  local  traffic  now  moving  will  continue  on  trains  67 
and  68  while  an  equivalent  volume  of  traffic  will  move  on  the  new  train  service 
asked  for,  it  would  appear  that  a  fairly  generous  assumption  would  be  made. 
This  is  equivalent  to  assuming  that  increased  -service  instead  of  dividing  the 
traffic  would  cause  it  to  increase  in  substantially  the  same  ratio  as  the  service 
is  increased. 

The  existing  traffic  from  Medicine  Hat  to  Lethbridge  had  24  trips  with  1,719 
passengers  and  $2,585  earnings.  Let  i't  be  assumed  that  the  traffic  now  carried 
from  Cranbrook  to  Lethbridge  on  trains  67  and  68  on  this  section  is  the  measure 
of  what  would  move  on  the  service  asked  for;  then  taking  the  two  factors  of 
the  Medicine  Hat-Lethbridge  traffic  and  the  Cranbrook-Lethbridge  traffic,  the 
result  would  be,  on  the  figures  referred  to  as  being  filed  in  detail,  that  50  trips 
would  give  3,192  passengers,  with  $4,834.45  of  earnings.  This  would  mean  an 
average  of  63  passengers  per  trip  and  $96.69  earnings  per  trip. 

The  distance  from  Medicine  Hat  to  Cranbrook  is  315-9  miles;  that  is  to  say, 
a  trip  involving  train  mileage  of  315  miles  would  have  earnings  per  trip  of 
$96.69,  or  30  cents  per  passenger  train  mile. 

Instead  of  taking  the  existing  traffic  between  Lethbridge  and  Cranbrook  on 
trains  Nos.  67  and  68  as  a  factor,  a  computation  might  be  made  taking  the 
existing  traffic  from  Lethbridge  to  Crows  Nest,  as  handled  by  trains  535  and  536 
in  conjunction  with  trains  539  and  540.  This,  as  indicated,  averages  90  passen- 
gers per  trip  on  a  tri-weekly  service  and  is  a  short  distance  traffic.  If  it  is 
assumed  that  an  increase  from  a  tri-weekly  service  to  a  daily  service  six  days 
a  week  would  carry  the  same  average  number  of  passengers  per  trip  as  at  present, 
this  is  equivalent  to  saying  that  to  double  the  train  service  would  double  the 
traffic  on  the  longer  run,  which  is  a  very  generous  assumption. 

There  is  no  evidence  in  the  present  case  justifying  the  conclusion  that  such  an 
assumption  is  necessarily  correct,  and  no  opinion  is  expressed  or  suggested  here 
as  to  whether  under  other  circumstances  this  assumption  would  be  correct.  It  is 
of  necessity  a  matter  depending  upon  the  consideration  of  particular  facts.  But 
this  method  of  computation  is  of  some  value  from  the  standpoint  of  testing  the 
figures  in  respect  of  earnings. 

There  is,  further,  the  question  of  what  would  be  the  earnings  upon  the 
traffic  so  assumed  to  exist.  It  seems  fair  here  to  apply  the  average  earnings  per 
passenger  carried  on  trains  Nos.  67  and  68,  between  Cranbrook  and  Lethbridge, 
viz.,  $1.53.  This,  again,  would  seem  to  err  on  the  generous  side,  because  it  is 
intimated  by  the  applicants  that  the  traffic  on  Nos.  67  and  68  caters  more  to 
the  long  distance  traffic.  The  inference  is  that  the  daily  daylight  service  asked 
for  would  have  a  larger  volume  of  local  traffic  with  a  corresponding  decrease  in 
the  average  earnings  per  passenger. 

The  average  of  90  passengers  per  trip  already  referred  to,  at  an  average 
earning  of  $1.53  per  trip,  would  give  $137.70.  The  average  earnings  per  trip 
from  Medicine  Hat  to  Lethbridge  equal  $107.72.    Adding,  then,  the  per  trip  earn- 
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ings  Medicine  Hat-Lethbridge  to  the  Cranbrook-Lethbridge  earnings  as  com- 
puted would  give  a  total  of  $245;42,  which  would  mean  that  315  passenger  train 
miles  would  have  earnings  of  77  cents  per  passenger  train  mile. 

The  earnings  per  passenger  train  mile  of  the  Canadian  Pacific  Railway  for 
the  period  January  to  November,  1923,  as  published  in  the  monthly  reports  of 
the  Operating  Revenues  and  Expenses  by  the  Dominion  Bureau  of  Statistics, 
when  analyzed  give  a  return  from  passenger  business  amounting  to  $1.82  per 
passenger  train  mile.  As  shown  above,  the  two  estimates  of  earnings  are  worked 
out  from  the  traffic  figures  returned,  these  varying  from  30  cents  to  77  cents, 
the  latter  being  based  manifestly  on  the  most  generous  assumption  of  increased 
traffic  that  could  be  made.  Earnings  falling  so  far  below  a  general  average  of 
SI. 82  per  passenger  train  mile  do  not  justify  the  Board  in  directing  the  increase 
in  passenger  train  service  as  asked  for. 

February  26,  1924. 

Commissioner  Boycc  concurred. 


Application  of  the  Canada  Cement  Company,  Ltd.,  for  adjustment  of  rates  on 
Gypsum  Rock,  in  carloads,  from  Caledonia,  Out.,  to  Montreal,  Que.,  a!nd 
Ottawa,  Ont.,  on  a  basis  not  to  exceed  the  rates  now  in  effect  on  Crushed 
Stone. 

And  in  the  matter  of  Order  of  the  Board  No.  34341,  dated  October  20,  1923, 
suspending  M.C.R.  Co's  Supplement  No.  69  to  Tariff  C.R.C.  No.  3074, 
effective  November  3,  1923. 

File  32944. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  application  is  developed  from  two  standpoints:  (a)  the  question  of 
comparison  of  rates,  (b)  the  application  of  the  long  and  short  haul  clause. 
Fundamentally,  the  application  is  one  for  a  rate  on  gypsum  rock,  in  carloads, 
from  Caledonia,  Ont.,  to  Montreal  and  Ottawa,  on  a  basis  not  to  exceed  the  rates 
now  in  effect  on  crushed  stone. 

Gypsum  rock,  when  excavated,  undergoes  a  certain  amount  of  crushing,  and 
is  then  shipped  in  bulk.  It  is  stated  to  be  a  low-grade  raw  material^  used  as  a 
binder  in  the  manufacture  of  cement. 

In  support  of  the  contention  that  gypsum  rock  should  have  the  same  rate 
basis  as  crushed  stone,  applicant  points  out  that  for  a  number  of  years  the 
published  scale  of  mileage  rates  was  the  same  for  both  of  these  commodities. 
However,  it  must  be  borne  in  mind  that  under  the  various  orders  making 
increases  and  decreases  in  rates  since  1916,  gypsum  rock  is  no  longer  on  the 
same  basis  as  crushed  stone.  The  result  of  the  changes  made  under  the  various 
general  orders  referred  to  is  that  the  mileage  rates  on  gypsum  rock  are  on  an 
appreciably  higher  basis  than  crushed  stone. 

Various  comparisons  are  made  between  the  rates  on  gypsum  rock  and  the 
rates  on  other  commodities.  For  example,  reference  is  made  to  rates  on  marble 
chips,  building  tile,  building  brick,  and  gypsum  blocks.  On  the  other  hand,  it 
is  pointed  out  by  the  railway  that  the  rates  on  the  manufactured  articles  referred 
to  are  influenced  by  market  competition;  and  it  is,  therefore,  contended  that  a 
rate  which  such  form  of  competition  renders  necessary  in  order  to  market  the 
commodity  is  not  a  measure  of  what  the  rate  should  be  in  the  case  of  gypsum 
rock,  where  no  such  competition  exists. 
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But  while  various  comparisons  of  this  nature  were  introduced,  the  point 
should  not  be  lost  sight  of  that  it  is  with  crushed  stone  that  comparison  is  being 
made. 

The  difference  in  treatment  as  between  crushed  stone  and  gypsum  rock 
was  the  outcome  of  the  general  orders  affecting  rate  increases  already  referred 
to,  and  also  of  the  adjustments  downward  thereunder.  The  general  conditions 
which  were  held  by  the  Board  to  warrant  a  difference  in  treatment  as  between 
gypsum  rock  and  crushed  stone  under  the  orders  in  question  are  not  shown  to 
differ  at  the  present  time  from  what  they  were  at  the  time  when  the  change  was 
made. 

With  regard  to  crushed  stone  which  is  made  the  basis  of  the  applicant's 
complaint,  reference  may  be  made  to  the  special  treatment  given  this  and  the 
reason  therefor,  as  set  out  in  Railway  Association  of  Canada  vs.  Canadian 
Manufacturers'  Association  et  al,  26  Can.  Ry.  Cos.,  130,  at  p.  1J+3..  The  follow- 
ing citation  is  in  point : — 

"  At  the  hearing,  I  was  very  much  impressed  with  the  argument 
presented  by  those  opposing  any  increase  on  crushed  stone,  sand  and 
gravel,  as,  from  the  evidence  adduced,  and  which  was  not  contradicted 
by  the  railway  companies,  they  must  be  making  a  fairly  substantial 
profit  in  the  transportation  of  these  commodities;  but  I  am  arriving  at 
this  conclusion,  to  a  very  great  extent,  by  the  public  necessities  of 
Canada  at  the  present  time.  Perhaps,  next  to  the  railroads,  nothing  is 
more  urgently  required  than  the  improvement  of  our  highways,  and  any 
increase  in  the  rates  on  the  materials  entering  into  their  construction 
must  of  necessity  defer  this  much  needed  improvement;  in  fact  it  was 
stated  by  Mr.  McLean  of  the  Public  Works  Department  of  the  province 
of  Ontario,  that  they  were  now  establishing  in  many  parts  of  that  prov- 
ince crushing  plants  at  local  centres;  as  the  rates  were  already  greater 
than  the  traffic  would  bear,  and  therefore  any  increased  rate  would  not 
only  deprive  the  public  of  a  real  necessity  but  would  probably  reduce 
the  business  and  consequently  the  profits  of  the  railways;  therefore,  I 
would  give  no  increases  in  the  rates  on  these  three  commodities." 

That  is  to  say,  crushed  stone  for  road-making  purposes,  which  was 
regarded  as  the  characteristic  use,  was  given  special  consideration.  It  is 
admitted  by  the  applicant  that  gypsum  rock  is  not  competitive  with  crushed 
stone  for  road-making  purposes,  on  account  of  it  being  too  soft. 

Under  these  circumstances,  it  does  not  appear  that  crushed  stone  affords 
any  necessary  measure  of  what  the  rate  should  be  in  respect  of  gypsum  rock; 
and  the  application  in  this  respect  fails. 

Reference  is  also  made  by  the  applicant  to  the  fact  that  a  special  rate  of 
22  cents  on  gypsum,  in  lump,  from  Hillsboro,  N.B.,  to  Montreal,  a  distance 
of  684  miles,  had  applied;  and  it  was  pointed  out  that  the  rate  per  ton  per 
mile  so  obtainable  was  considerably  in  excess  of  that  from  Caledonia  to 
Montreal  and  Ottawa;  and  it  was  contended  that  on  this  basis  the  actual  rate 
from  Caledonia  to  Montreal  and  Ottawa  was  excessive  as  compared  with  the 
rate  charged  from  Hillsboro  for  a  longer  distance. 

There  is  some  uncertainty  as  to  the  earlier  history  of  this  Hillsboro  rate. 
It  was  created  when  the  line  in  question  was  subject  to  the  jurisdiction  of  the 
Intercolonial  management.  It  is  alleged  that  water  competition  was  a  factor 
in  its  creation.  There  is  no  evidence  in  support  of  the  allegation.  It  may  be 
that  the  rate  was  given  as  a  matter  of  market  competition,  with  a  view  of 
enabling  sale  in  competition  with  Caledonia.  No  matter  what  may  have  been 
the  origin,  what  is  before  the  Board  is,  as  set  out  in  evidence,  that  the  rate  was 
not  being  used,  and  that  it  was  in  fact  cancelled  November  30,  1923.  Under 
these  circumstances,  it  cannot  be  taken  as  a  measure  of  the  rate  from  Caledonia. 
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There  now  remains  to  be  considered  the  question  of  the  long  and  short  haul 
clause. 

After  the  application  had  been  launched,  the  Michigan  Central  Railroad 
Company  which  had  been  joined  as  a  party,  stated  that  it  had  no  rates  from 
stations  on  its  lines  involved,  but  that  on  going  into  the  matter  it  found  that 
there  was  a  rate  from  Lythmore,  on  the  Michigan  Central,  which  was  referred 
to  by  the  Canada  Cement  Company.  This  rate  was  on  a  low  basis,  and  it  was 
stated  it  was  relied  upon  by  the  applicant  to  hold  down  the  rate  under  the  long 
and  short  haul  clause,  Caledonia  being  intermediate.  What  is  relied  upon  here 
under  the  Railway  Act  is  the  provision  of  subsection  (5)  of  section  314,  reading 
as  follows:— 

"(5)  The  Board  shall  not  approve  or  allow  any  toll  which  for  the 
like  description  of  goods,  or  for  passengers  carried  under  substantially 
simliar  circumstances  and  conditions  in  the  same  direction  over  the  same 
line  or  route  is  greater  for  a  shorter  than  for  a  longer  distance,  within  which 
such  shorter  distance  is  included,  unless  the  Board  is  satisfied  that,  owing 
to  competition,  it  is  expedient  to  allow  such  toll." 

The  movement  here  was  concerned  with  the  alleged  violation  of  the  long  and 
short  haul  clause  over  the  same  route. 

The  Michigan  Central  stated  that  there  had  been  little  or  no  movement  on 
these  rates  in  1921;  in  1922  there  were  two  cars;  and  in  1923  down  to  the  date 
of  the  letter  filed,  one  car. 

The  Michigan  Central  stated  that  the  Lythmore  rate  was  on  an  incorrect 
basis.  It  took  steps  to  correct  the  alleged  error  by  issuing  a  supplement  cancel- 
ling the  existing  rate.  The  applicant  stated  that  as  the  rates  on  gypsum  rock 
from  Lythmore  were  an  essential  part  of  his  application,  it  was  desired  there 
should  be  suspension  of  the  tariff  in  question. 

After  consideration,  the  tariff  in  question  was  suspended  pending  hearing. 

A  study  of  the  rates  applicable  from  Lythmore  under  the  various  tariffs 
shows  that  an  error  was  made  by  their  Tariff  clerks.  The  following  statement 
makes  clear  the  rate  situation  and  points  out  the  erroneous  basis  applying: — 


STATEMENT  OF  RATES  ON  GYPSUM  ROOK  (CARLOADS)  FROM  LYTHMORE,  ONT 
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In  a  summary  way,  the  situation  is  this:  The  Michigan  Central  Railroad 
duly  advanced  their  rates  40  per  cent  in  September,  1920,  as  per  General  Order 
No.  308  (column  2).  However,  in  reissuing  their  tariff  effective  January  1,  1921, 
for  the  purpose  of  reflecting  the  35  per  cent  increase  over  the  rates  in  effect 
prior  to  September  18,  1920,  in  lieu  of  40  per  cent  increase,  it  will  be  observed 
the  railway  actually  took  off  the  whole  40  per  cent  increase,  or  in  other  words 
restored  the  same  rates  as  in  effect  in  1919  (see  column  3  and  compare  with 
column  1).  Column  4  shows  what  the  rates  would  have  been  by  reducing  from 
the  40  per  cent  to  the  35  per  cent  increase.  It  would  seem  evident  that  the 
railway  assumed  the  rates  published  January  1,  1921,  to  represent  35  per  cent 
increase,  as  the  changes  they  made  effective  December  1,  1921  (column  5),  repre- 
sent the  reduction  prescribed  by  General  Order  350,  assuming  that  the  rates  in 
column  3  were  the  35  per  cent  increase,  which,  of  course,  was  not  the  case.  It 
will  be  observed,  therefore,  that  the  changes  made  effective  December  1,  1921, 
actually  reduced  the  rates  below  the  1919  basis.  Column  6  shows  what  the  proper 
adjustment  would  have  been  December  1,  1921,  under  the  Board's  General  Order 
No.  350.  The  Michigan  Central  issued  their  tariff  C.R.C.  No.  3074,  effective 
March  30,  1922,  superseding  C.R.C.  No.  2988,  and  it  is  noted  (column  7)  that 
they  restored  the  1919  rates,  and  which  are  also  the  rates  which  they  made 
effective  January  1,  1921;  but  why  they  did  not,  at  this  time  or  previously, 
discover  the  mistake  is  not,  of  course,  very  clear. 

It  is  clear  that  under  the  general  rate  Orders  existing,  the  rate  adjustment 
as  published  from  Lythmore  is  erroneous.  Order  34341,  which  suspended  the 
Michigan  Central  Company's  Supplement  No.  69  to  tariff  C.R.C.  3074,  effective 
November  30,  1923,  should,  in  so  far  as  the  same  relates  to  rates  on  gypsum 
rock,  be  now  rescinded.  In  view  of  the  action  thus  recommended,  the  rate 
published  in  error  from  Lythmore  cannot  be  taken  as  a  measure  of  what  the 
rate  from  Caledonia  should  be  to  Montreal  and  Ottawa. 

February  28,  1924. 

Commissioner  Boyce  concurred. 


ORDER  NO.  34763 

In  the  matter  of  the  application  of  the  Maine  Central  Railroad  Company,  under 
section  330  of  the  Railway  Act,  1919,  for  approval  of  its  Standard  Tariff 
of  Freight  Mileage  Tolls,  C.R.C.  No.  C-2087,  on  file  with  the  Board  under 
file  No.  7132.1. 

Friday,  the  22nd  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  Orders:  That  the  said  Standard  Tariff  of  Freight  Mileage  Tolls, 
C.R.C.  No.  C-2087,  on  file  with  the  Board  under  file  No.  7132.1,  be,  and  it  is 
hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published 
in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  NO.  34783 

In  the  matter  of  the  application  of  the  New  York  Central  Railroad  Company, 
hereinafter  called  the  "  Applicant  Company  ",  under  section  330  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariffs 
Nos.  C.R.C.-N.Y.C.  2873  and  2874,  on  file  with  the  Board  under  file  No. 
1067. 

Wednesday,  the  27th  day  of  Februray,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 
The  Board  Orders:  That  the  applicant  company's  said  Standard  Freight 
Mileage  Tariffs  C.R.C.  Nos.  N.Y.C.  2873  and  2874,  on  file  with  the  Board  under 
file  No.  1067,  be,  and  they  are  hereby,  approved;  the  said  tariffs,  with  a  reference 
to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the 
Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  34794 

In  the  matter  of  the  application  of  the  Central  Vermont  Railway  Company, 
hereinafter  called  the  "  applicant  company,"  under  Section  330  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Taritf, 
C.R.C.  No.  1888,  on  file  with  the  Board  under  file  No.  1036.1: 

Wednesday,  the  27th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 
The  Board  orders:  That  the  applicant  company's  said  Standard  Freight 
Mileage  Tariff,  C.R.C.  No.  1888,  on  file  with  the  Board  under  file  No.  1036.1, 
be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  Order,  to 
be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  NO.  34795 

In  the  matter  of  the  application  of  the  Maine  Central  Railroad  Company,  here- 
inafter called  the  ''applicant  company/'  under  Section  330  of  the  Rail- 
way Act,  1919,  for  approval  of  its  Supplement  No.  1  to  Standard  Freight 
Mileage  Taritf  C.R.C.  No.  C-2087,  on  file  with  the  Board  under  file 
No.  7132.1: 

Thursday,  the  28th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Co?nmissioner. 

Upon  the  report  and  recommendation  of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  orders: 

1.  That  the  applicant  company's  said  Supplement  No.  1  to  its  Standard 
Freight  Mileage  Tariff  C.R.C  No.  C-2087,  on  file  with  the  Board  under  file  No. 
7132.1,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order 
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to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

2.  That  Order  No.  34763,  dated  February  22,  1924,  made  herein,  be,  and 
it  is  hereby,  rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  34796 

In  the  matter  of  the  application  of  F.  F.  Dalley  Company  of  Canada,  Limited, 
in  pursuance  of  the  provisions  of  Section  12  of  the  General  Order  of  the 
Board  No.  146,  for  the  suspension  of  cancellation  of  rates  on  polish  or 
blacking  (shoe  or  stove),  in  carloads,  as  published  in  supplements  to 
tariffs  filed  by  the  Canadian  Pacific  and  the  Canadian  National  Railway 
Companies  and  by  G.  C.  Ransom;  effective  March  1,  1924: 

File  No.  33220. 

Friday,  the  29th  day  of  February,  A.D.  1924. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  applicant  company 
and  the  Canadian  Freight  Association, — 

The  Board  orders:  That  Item  660A  in  Supplement  No.  92  to  the  Canadian 
National  Railway  Company's  Tariff  C.R.C.  No.  E-4748,  Item  1180A  in  Sup- 
plement No.  65  to  the  Canadian  Pacific  Railway  Company's  Tariff  C.R.C. 
No.  E-3996,  and  Item  608A  in  Supplement  No.  19  to  G.  C.  Ransom's  Tariff 
C.R.C.  No.  110,  showing  cancellation  of  commodity  rates  on  polish  or  blacking 
(shoe  or  stove),  in  carloads,  effective  March  1,  1924,  be,  and  they  are  hereby, 
suspended  pending  a  hearing  by  the  Board. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  395 

In  the  matter  of  the  Regulations  for  the  Transportation  of  Explosives  and 
Other  Dangerous  Articles  by  Freight  and  Specifications  for  Shipping 
Containers,  prescribed  and  approved  by  the  General  Orders  of  the  Board 
Nos.  203,  204,  and  206,  dated  August  11th  and  September  7,  1917: 

File  No.  1717.38. 

Tuesday,  the  26th  day  of  February,  A.D.  1924. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  Firstbrooks  Brothers,  Limited,  and 
The  Railway  Association  of  Canada;  and  upon  the  report  and  recommendation 
of  its  Assistant  Chief  Traffic  Officer, — 

The  Board  Orders:  That  Shipping  Container  Specifications  Nos.  14,  15, 
and  16,  be  amended  so  as  to  permit  the  use  of  steel  corrugated  fasteners  driven 
across  the  joints  outside,  in  addition  to  the  present  requirements,  when  the  sides, 
ends,  tops,  and  bottoms  of  boxes  are  made  of  more  than  one  piece. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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